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CASES 

ARGUED  AND  DETERMINED 

IN  THS 

Supreme  Court  op  Illinois. 


(No.  13853. — Reversed  and  remanded.) 

The  Forest  Preserve  District  ok  Cook  County,  Appel- 
lant, vs,  Patrick  H.  Caraher  et  al.  Appellees. 

Opinion  filed  June  22,  ig2i — Rehearing  denied  October  6,  ig2i. 

1.  Eminent  domain — evidence  of  sales  of  neighboring  property 
is  competent.  Land  has  no  fixed  market  value,  as  no  two  tracts 
are  exactly  alike  and  no  improved  lands  are  exactly  alike  in  im- 
provements, and  in  a  condemnation  proceeding  actual  sales  of  simi- 
lar property  in  the  vicinity  and  sufficiently  near  the  time  of  the  in- 
quiry are  competent  evidence. 

2.  Same — what  preliminary  proof  is  essential  before  admitting 
evidence  of  sales  of  neighboring  property.  Before  admitting  evi- 
dence of  voluntary  sales  of  lands  in  the  vicinity  of  property  in- 
volved in  a  condemnation  proceeding  the  party  offering  the  proof 
must  first  show  that  the  lands  so  sold  were  similar  to  the  land  in 
question  as  to  locality  and  character,  and  permitting  evidence  of 
sales  of  dissimilar  property  to  go  to  the  jury  can  only  lead  to 
the  investigation  of  numerous  collateral  issues  and  tend  to  mislead 
the  jury. 

3.  Same — extent  to  which  admissibility  of  evidence  of  sales  of 
neighboring  property  rests  in  discretion  of  trial  judge.  While  the 
question  whether  evidence  of  sales  of  neighboring  property  is  ad- 
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missible  in  a  condemnation  proceeding  rests  largely  in  the  discre- 
tion of  the  trial  judge,  such  discretion  does  not  go  to  the  extent 
of  admitting  evidence  which  will  be  of  no  aid  to  the  jury  in  de- 
termining the  question  of  value,  but  is  limited  to  deciding  whether 
or  not  the  property  so  sold  is  similar  to  that  condemned  as  to  qual- 
ity, nature,  improvements  or  other  characteristics. 

4.  Same — the  owner  is  entitled  to  show  differences  between  his 
property  and  property  sold.  Where  evidence  of  the  sale  of  neigh- 
boring property  is  admitted  in  a  condemnation  proceeding,  the 
owner  of  the  land  sought  to  be  condemned  is  entitled  to  show  such 
facts  as  will  enable  the  jury  to  understand  the  differences  between 
his  property  and  that  which  has  been  sold. 

5.  Same — mere  proximity  is  not  a  test  to  determine  value  of 
evidence  of  sale  of  neighboring  property.  Mere  proximity  is  not 
a  test  to  determine  the  value  of  evidence  of  the  sale  of  neighbor- 
ing property  in  a  condemnation  proceeding,  as  the  most  valuable, 
fertile  and  attractive  piece  of  property  with  the  most  valuable  im- 
provements may  be  near  to  barren,  unproductive  and  unattract- 
ive land. 

6.  Same — what  evidence  of  possibility  of  use  of  land  in  lumber 
business  is  not  admissible.  Where  property  is  sought  to  be  con- 
demned for  a  forest  preserve  district,  testimony  of  an  expert  in  the 
lumber  business  as  to  what  amount  could  be  realized  by  setting  up 
a  sawmill,  cutting  up  the  trees  and  selling  the  lumber  is  not  admis- 
sible, even  though  the  owner  has  a  right  to  prove  what  the  land  is 
worth  taking  account  of  the  fact  that  there  is  valuable  timber  on  it. 

7.  Same — timber  or  minerals  on  land  cannot  be  valued  sepa- 
rately. Compensation  must  be  estimated  for  the  land  as  land,  with 
all  its  capabilities,  and  if  there  is  timber  on  it,  or  coal,  oil  or  other 
minerals  under  the  surface,  they  are  to  be  considered  so  far  as 
they  affect  the  value  of  the  land  but  cannot  be  valued  separately. 

8.  Same — owner  may  prove  existence  of  anything  on  the  land 
to  enhance  its  value.  The  test  as  to  value  includes  not  only  actual 
uses  to  which  land  is  applied  but  its  capabilities  which  add  to  its 
value,  and  if  it  has  a  water  power  and  mill  site,  or  anything  upon 
it  which  materially  adds  to  the  value,  the  owner  has  a  right  to  show 
its  character  and  to  what  extent  it  enhances  the  value. 

9.  Same — when  petitioner  is  entitled  to  instruction  to  correct 
error  in  admission  of  evidence.  In  a  proceeding  to  condemn  land 
for  a  forest  preserve  district  the  petitioner  is  entitled  to  an  instruc- 
tion to  limit  the  effect  of  the  improper  admission  in  evidence  of 
the  value  of  the  timber  when  separated  from  the  land,  even  thous:h 
the  instruction  might  be,  under  other  circumstances,  objectionable 
in  calling  the  jury's  attention  to  a  single  item  of  evidence. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Baldwin,  Judge,  presiding. 

Adolph  D.  Weiner,  Edwin  K.  Walker,  Charles  H. 
Wells,  and  Ross  C.  Hall,  for  appellant. 

BuTz,  vonAmmon  &  Marx,  (Frederic  E.  vonAm- 
MON,  and  Frederick  Z.  Marx,  of  counsel,)  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  appellant  filed  in  the  circuit  court  of  Cook  county 
its  petition  to  ascertain  the  compensation  to  be  paid  for 
393.73  acres  of  land  lying  between  One  Hundred  and 
Eleventh  street  and  One  Hundred  and  Nineteenth  street, 
about  twenty-two  miles  southwest  of  the  Chicago  court 
house,  to  be  taken  for  the  uses  of  the  forest  preserve  dis- 
trict. A  jury  fixed  the  compensation  at  $159,448.50,  or 
about  $406  an  acre,  and  the  court  entered  judgment  on 
the  verdict. 

There  were  about  122.73  acres  of  fertile,  tillable  land 
and  271  acres  of  forest,  covered  with  native  trees  of  good 
size  and  different  varieties.  Mill  creek  runs  through  the 
tract  from  north  to  south  and  there  are  about  twenty-five 
springs  of  water  on  it.  There  were  three  sets  of  build- 
ings on  the  tract  and  it  was  fenced  with  barb-wire  of  four 
strands.  The  timber  land  consists  of  hills  and  ravines,  and 
the  appellees  took  the  position  that  the  most  profitable  use 
of  the  whole  tract  was  for  subdivision  into  lots  of  a  few 
acres  each  for  country  homes.  That  position  was  contested 
by  the  appellant,  which  offered  evidence  of  value  on  the 
basis  that  the  land  was  suitable  for  farm  and  pasture  pur- 
poses. The  appellant  claimed  that  the  value  of  the  prop- 
erty for  subdivision  was  speculative  and  the  most  profitable 
use  to  which  the  property  was  adapted  was  ordinary  agri- 
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culture.  There  was  the  usual  diversity  of  opinion  among 
the  witnesses  as  to  value,  the  witnesses  for  the  appellant 
depreciating  the  value  and  those  for  the  appellees  exagger- 
ating it.  The  witnesses  for  the  appellant  fixed  values  of 
$150  to  $165  an  acre  while  the  witnesses  for  the  appellees 
estimated  it  at  from  $600  to  $1000  an  acre,  so  that  there 
was  a  difference  between  the  highest  estimate  for  the  ap- 
pellant and  the  lowest  for  the  appellees  of  $157,200.  It  is 
quite  evident  that  if  the  witnesses  for  either  party  had  been 
acting  as  judges  or  umpires  to  fix  rights  under  a  sense  of 
duty  and  responsibility  there  would  not  have  been  so  wide 
a  divergence,  and,  as  usual,  the  jury  did  not  accept  the  opin- 
ions of  either. 

Counsel  for  appellees  take  the  position  that  on  the  legiti- 
mate and  competent  evidence  the  verdict  was  justified  and 
the  judgment  ought  to  be  affirmed  because  the  verdict  was 
within  the  range  of  the  evidence,  and  the  opinions  of  wit- 
nesses for  the  appellant  were  based  on  or  influenced  by  evi- 
dence of  sales  of  property  not  similar  or  comparable  with 
this  tract.  Where  property  has  a  market  value  that  value 
for  property  of  the  class  and  grade  of  the  property  involved 
in  a  judicial  inquiry  fixes  value,  but  lands  have  no  market 
value  and  are  not  classed  or  graded  in  such  a  way  that  proof 
of  value  can  be  made  in  that  way.  No  two  tracts  of  land 
are  exact  counterparts  of  each  other,  and  no  improved  lands 
are  exactly  alike  in  improvements,  capabilities  or  otherwise, 
and  from  the  very  necessities  of  the  case  actual  sales  of 
property  in  the  vicinity  and  near  the  time  are  competent 
evidence  "as  far  as  they  go."  (Culbertson  &  Blair  Pack- 
ing  Co.  v.  City  of  Chicago y  iii  111.  651.)  Evidence  of  vol- 
untary sales  of  lands  in  the  vicinity  and  similarly  situated 
is  admissible  in  evidence  to  aid  in  estimating  the  value  of 
the  land  to  be  taken,  but  the  party  offering  the  proof  must 
first  show  that  the  lands  so  sold  were  similar  in  locality 
and  character  to  the  land  in  question.  (O'Hare  v.  Chi- 
cago, Madison  and  Northern  Railroad  Co.  139  111.  151.) 
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No  positive  rule  can  be  laid  down  as  to  the  degree  of  simi- 
larity or  the  nearness  of  time  and  distance  required  to  make 
such  sales  competent  as  evidence,  and  the  question  must 
first  be  submitted  to  the  trial  judge  and  must  rest  largely 
within  his  discretion.  (St.  Louis  and  Illinois  Belt  Railway 
V.  GusweUe,  236  111.  214.)  When  it  is  said  that  much 
must  be  left  to  the  discretion  of  the  trial  judge  it  must  be 
understood  that  the  discretion  is  limited  to  deciding  whether 
or  not  the  property  is  similar  in  quality,  nature,  improve- 
ments or  other  characteristic.  The  discretion  is  not  whether 
evidence  of  sales  shall  be  admitted  which  will  not  aid  the 
jury  in  determining  the  value  of  the  property  to  be  taken. 
Every  piece  of  property  has  its  advantages  and  disadvan- 
tages and  differs  in  the  character  of  its  improvements  and 
otherwise,  and  if  there  are  minor  differences  the  owner  is 
entitled  to  show  such  facts  as  will  enable  the  jury  to  un- 
derstand the  differences  between  the  property  to  be  taken 
and  that  which  has  been  sold.  (Chicago  and  Western  In- 
diana Railroad  Co.  v.  Heidenreich,  254  111.  231.)  Mere 
proximity  is  not  a  test,  since  the  most  valuable,  fertile  and 
attractive  piece  of  property  with  the  most  valuable  im- 
provements may  be  near  to  a  barren,  unproductive  and  im- 
attractive  piece  of  property  on  one  side  of  it  and  a  slough- 
grass  and  cat-tail  swamp  on  the  other.  If  the  evidence  of 
sales  of  dissimilar  property  is  permitted  to  go  to  the  jury 
in  violation  of  the  rule  the  judgment  must  be  reversed. 
(Chicago  and  State  Line  Railway  Co.  v.  Mines,  221  HI. 
448.)  Evidence  of  sales  of  property  which  is  not  similar 
to  the  land  to  be  taken  can  only  lead  to  the  investigation 
of  nimierous  collateral  issues  and  would  certainly  tend  to 
mislead  the  jury.  Even  where  tracts  of  land  are  similar 
there  are  differences  which  raise  collateral  questions  as  to 
their  extent  and  how  far  they  affect  valuation,  and  this 
has  led  some  courts  to  reject  all  such  evidence  and  admit 
reference  to  sales  only  as  a  test  upon  cross-examination. 
(10  R.  C.  L.  221.)    Such  evidence  is  admitted  in  this  juris- 
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diction  but  must  be  kept  within  reasonable  limits.  In  this 
case  the  court  admitted  evidence  of  sales  of  swamp  land 
without  a  tree  on  it ;  of  stump  land;  of  sloughs;  land  that 
was  under  water  every  spring,  and  land  without  improve- 
ments. There  is  between  all  kinds  of  land  some  sort  of 
relation  so  that  witnesses  may  think  they  see  some  simi- 
larity. Polonius  was  a  witness  that  the  cloud  was  like  a 
camel  indeed,  and  backed  like  a  weasel  or  very  like  a  whale, 
but  courts  do  not  humor  delusions,  and  if  a  person  not  af- 
flicted in  that  way  should  contemplate  buying  an  upland  tract 
partly  tillable  and  partly  in  forest,  he  would  not  think  of 
ascertaining  what  stump  land,  swamps  and  sloughs  without 
improvements  had  been  sold  for,  to  enable  him  to  determine 
what  he  ought  to  pay.  While  such  evidence  could  only  tend 
to  mislead  the  jury  there  is  no  assignment  of  cross-errors 
on  the  admission  of  it  and  the  incompetent  evidence  is  only 
made  use  of  as  an  argument  that  the  verdict  was  right.  The 
appellees  insist  upon  upholding  the  judgment  on  account  of 
alleged  errors  against  them,  and  on  that  account,  and  be- 
cause the  case  must  be  tried  again,  the  rules  as  to  the  ad- 
mission of  evidence  of  sales  are  here  stated.  There  are 
cross-errors  assigned  on  the  refusal  of  the  court  to  admit 
evidence  of  values  of  small  tracts  of  residence  property  in 
Palos  Park  and  Palos  Highland  and  photographs  of  houses 
in  those  villages,  but  they  are  offered  mainly  as  make- 
weights for  an  affirmance.  The  rules  stated  will  be  a  suf- 
ficient guide  to  the  court  on  another  trial.  The  court  is  not 
able  to  say  that  the  judgment  ought  to  be  sustained  because 
of  the  admission  of  the  evidence  or  the  fact  that  the  opin- 
ions of  witnesses  for  the  appellant  v/ere  influenced  by  it. 
Over  the  objection  of  the  appellant  a  professional  for- 
ester in  the  lumber  business  was  examined  as  a  witness  for 
the  appellees.  He  qualified  as  an  expert  with  large  experi- 
ence in  that  line,  having  investigated  timber  lands  in  many 
States  for  the  purpose  of  converting  trees  into  lumber.  He 
had  made  many  cruises  of  timber  for  the  purpose  of  de- 
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termining  the  quantity  of  lumber  which  might  be  produced, 
and  he  gave  testimony  that  he  had  made  a  cruise  of  the  tract 
in  question  and  gave  the  log  scale  measurement  of  the  white 
oak,  red  oak,  walnut,  cherry,  ash  and  hickory  trees  on  this 
tract  of  land.  In  his  cruise  he  made  up  his  mind  where  he 
would  place  a  saw-mill  along  the  creek  and  make  a  logging 
camp  on  the  land.  He  figured  on  the  market  value  of  the 
lumber,  and,  counting  expenses,  said  that  the  timber  was 
worth  when  the  petition  was  filed  $84,722.40.  He  answered 
an  inquiry  of  the  court  that  his  opinion  was  directed  to 
the  value  of  the  timber  standing  on  the  ground,  but  it  was 
clearly  the  value  of  the  product,  deducting  expenses  and 
leaving  the  land  as  stump  land,  with  no  evidence  what  the 
stump  land  would  be  worth  if  denuded  of  the  forest.  The 
appellees  had  a  right  to  prove  what  the  land  was  worth  tak- 
ing account  of  the  fact  that  there  was  valuable  timber  on 
it,  but  the  evidence  was  directed  as  to  what  could  be  real- 
ized in  setting  up  a  saw-mill  and  sawing  lumber  and  getting 
it  to  the  market  on  the  day  the  petition  was  filed,  which, 
of  course,  was  utterly  impossible.  The  rule  is  that  compen- 
sation must  be  estimated  for  the  land  as  land,  with  all  its 
capabilities,  and  if  there  is  timber  on  it,  or  coal,  oil  or  other 
minerals  under  the  surface,  they  are  to  be  considered  so 
far  as  they  affect  the  value  of  the  land,  but  they  cannot 
be  valued  separately.  Trees  were  a  component  part  of  the 
land,  and  there  was  no  justification  for  admitting  evidence 
of  what  could  be  realized  by  separating  the  timber  from  the 
land  as  personal  property.  (Lewis  on  Eminent  Domain, 
sec.  724;  20  Corpus  Juris,  798.)  The  test  as  to  value  in- 
cludes not  only  the  actual  uses  to  which  land  is  applied,  but 
its  .capabilities  which  add  to  its  market  value.  If  it  has  a 
water  power  and  mill  site,  which  add  to  its  value,  it  is  com- 
petent to  make  proof  of  that  fact.  {H aslant  v.  Galena  and 
Southern  Wisconsin  Railroad  Co,  64  111.  353.)  If  the  land 
has  upon  it  anything  which  materially  adds  to  its  market 
value,  the  owner  has  a  right  to  show  its  character  and  to 
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what  extent  it  enhances  market  value.  (DeBuol  v.  Preeport 
and  Mississippi  River  Raihvay  Co.  ill  111.  499 ;  Vandalia 
Levee  and  Drainage  District  v.  Hutchins,  234  id.  31.)  If  a 
railroad  company  in  acquiring  an  easement  will  destroy  a 
building  which  stands  in  its  way,  its  value  as  a  building  must 
be  paid.  (Lafayette,  Bloomington  and  Mississippi  Railroad 
Co,  V.  JVinslow,  66  111.  219.)  Not  only  was  it  error  to  al- 
low the  value  of  the  trees  when  converted  into  lumber  to 
be  estimated  separately,  but  the  inevitable  effect  of  such 
testimony  as  was  admitted  would  lead  to  all  sorts  of  collat- 
eral issues  as  to  expenses,  transportation  and  other  matters 
taken  account  of  by  the  witness,  which  would  be  confus- 
ing in  the  extreme. 

To  meet  and  obviate  the  effect  of  the  incompetent  tes- 
timony of  the  lumber  expert  the  appellant  asked  the  court 
to  instruct  the  jury  as  follows : 

"The  jury  are  instructed  that  the  value  of  the  growing 
timber  upon  the  premises  souglit  to  be  taken,  should  not 
be  considered  as  separate  and  apart  from  the  land,  but 
should  only  be  considered  as  a  part  of  the  said  property 
in  fixing  the  fair  cash  value  of  the  premises  as  a  whole  as 
they  existed  on  September  19,  1919." 

The  court  refused  to  give  the  instruction,  but  offered 
to  give  it  if  the  appellant  would  add  after  the  words  "grow- 
ing timber,"  "the  buildings  and  fences."  The  only  objec- 
tion to  the  instruction  offered  by  counsel  is  that  it  singled 
out  one  item  of  evidence,  which  might  be  a  valid  objection 
if  it  were  not  for  the  fact  that  the  forester  had  given  the 
incompetent  evidence,  and  the  appellant  had  a  right  to  di- 
rect attention  to  it,  and,  so  far  as  possible,  limit  its  effect 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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(No.  13420. — Reversed  and  remanded.) 

Johnson  S.  Prall,  Appellee,  vs.  Samuel  Burckhartt, 

Jr.,  et  al.  Appellants. 

Opinion  filed  June  22,  ip2i — Rehearing  denied  October  11,  ip2i. 

1.  Jurisdiction — when  right  of  Federal  government  to  prop^ 
erty  may  be  determined  by  suit  in  ejectment.  Except  where  Con- 
gress has  so  provided  the  United  States  cannot  be  sued,  but  the 
exemption  does  not  apply  to  officers  and  agents  of  the  Federal  gov- 
ernment who  hold  for  public  use  the  possession  of  property  when 
sued  by  a  person  claiming  to  be  the  owner,  and  in  such  case  the 
right  of  the  government  to  the  property  may  be  determined  by  a 
suit  in  ejectment  in  a  court  of  competent  jurisdiction. 

2.  Plats — city  takes  determinable  fee  in  streets  and  alleys  un- 
der section  3  of  Plat  act.  Section  3  of  the  Plat  act  vests  in  the 
municipality  not  a  fee  simple  title  absolute  to  the  streets  and  al- 
leys on  a  plat  but  only  a  qualified,  base  or  determinable  fee,  which 
may  continue  forever  if  the  land  continues  to  be  devoted  to  the 
public  use,  and  such  fee  is  determined  by  the  vacation  of  the  plat. 

3.  Same — under  section  2  of  Vacation  act  the  title  to  streets, 
upon  vacation,  passes  to  abutting  owners.  A  plat  made  and  re- 
corded in  statutory  form  since  the  enactment  of  the  Plat  act  and 
the  Vacation  act  is  subject  to  the  provisions  of  both  acts,  and  in 
case  any  street  or  alley  is  vacated,  the  title  thereto,  in  the  absence 
of  any  reservation  by  the  dedicator,  passes  by  way  of  conditional 
limitation,  under  section  2  of  the  Vacation  act,  to  the  then  owners 
of  the  lots  abutting  thereon. 

4.  Same — section  2  of  Vacation  act  is  not  unconstitutional.  The 
provision  of  section  2  of  the  Vacation  act  that  upon  the  vacation  of 
a  street  or  alley  the  fee  shall  go  to  the  abutting  owners  is  not  un- 
constitutional as  taking  from  the  dedicator  his  unreserved  interest 
in  the  reversion  without  due  process  of  law,  as  the  legislature  has 
authority  to  control  by  statute  the  character  of  the  estate  created 
by  a  dedication  and  a  subsequent  vacation.  (Gebhardt  v.  Reeves, 
75  111.  301,  distinguished  and  criticised.) 

5.  Same — when  dedicator  who  has  made  and  recorded  plat  has 
no  reversionary  interest  in  the  streets.  After  a  dedicator  has  exe- 
cuted and  recorded  a  plat  in  conformity  with  the  statute  and  there 
has  been  an  acceptance,  he  has,  in  the  absence  of  an  express  res- 
ervation, no  reversionary  interest  in  the  streets  which  entitles  him 
to  the  protection  of  any  constitutional  limitation. 

6.  Constitutional  law — legislature  has  authority  to  control 
character  and  quality  of  estates  conveyed.    The  methods  of  convey- 
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ancing  and  the  character  and  quality  of  the  estates  thereby  created 
are  matters  which  are  entirely  within  the  control  of  the  legislature, 
and  the  rules  of  the  common  law  may  be  modified  or  abrogated 
without  violating  any  constitutional  limitations. 

7.  Same — when  rule  of  stare  decisis  will  not  preclude  review  of 
constitutional  question.  The  rule  of  .stare  decisis  will  not  prevent 
the  courts  from  reviewing  a  constitutional  question  where  the  facts 
under  review  are  different  from  those  in  the  former  decisions. 

8.  Stare  decisis — when  the  rule  of  stare  decisis  should  not  be 
adhered  to.  The  rule  of  stare  decisis  is  founded  upon* sound  prin- 
ciples of  public  policy  necessary  to  the  due  administration  of  jus- 
tice and  should  not  be  departed  from  merely  because  the  court  is 
of  opinion  that  it  would  decide  otherwise  were  the  question  a  new 
one,  but  where  the  error  of  a  previous  decision  is  recognized  the 
rule  should  not  be  followed  if  the  principle  established  by  the  for- 
mer decision  is  productive  of  greater  mischief  to  the  community 
than  can  possibly  ensue  from  not  following  it. 

9.  Same — a  decision  overruling  former  construction  of  statute 
does  not  amount  to  law  impairing  obligation  of  contracts.  A  judi- 
cial decision  changing  the  settled  construction  of  a  statute  is  not 
equivalent  to  a  law  impairing  the  obligation  of  contracts,  made  in 
reliance  on  such  previous  construction. 

Stone,  C.  J.,  and  Cartwright  and  Dunn,  JJ.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Lake  county;  the 
Hon.  C.  C.  Edwards,  Judge,  presiding. 

Charles  F.  Clyne,  United  States  Attorney,  James  R. 
Glass,  and  Myer  Linker,  for  appellants. 

Pringle  &  Terwilliger,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  api>ellee,  Johnson  S.  Prall,  brought  an  ejectment 
suit  in  the  circuit  court  of  Lake  county  against  the  appel- 
lants, Samuel  Burckhartt,  Jr.,  and  F.  B.  Carrithers,  to  re- 
cover possession  of  a  number  of  pieces  of  land  which  origi- 
nally comprised  streets  and  alleys  of  a  subdivision  platted 
by  the  appellee,  and  upon  a  trial  by  the  court  without  a 
jury  there  was  a  judgment  for  the  appellee,  from  which  this 
appeal  is  prosecuted. 
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Defendants  filed  a  special  appearance,  alleging  that  they 
were  not  the  owners  of  the  property  in  question  but  were 
in  possession  thereof  as  officers  of  the  United  States  army 
commanding  at  Fort  Sheridan,  and  that  the  land  at  Fort 
Sheridan  is  occupied  as  a  military  post  of  the  United  States 
of  America  and  is  public  property  of  the  United  States,  and 
they  thereupon  moved  to  quash  the  summons.  The  motion 
was  overruled,  and  the  defendants  afterward  filed  pleas  al- 
leging that  they  were  commandant  and  adjutant,  respec- 
tively, of  the  United  States  army  occupying  the  premises 
as  a  military  post,  and  that  the  suit  was  to  all  intents  and 
purposes  a  suit  against  the  United  States  and  therefore 
could  not  be  maintained.  The  plaintiff  replied  denying  the 
ownership  of  the  land  by  the  United  States,  and  upon  a 
trial,  judgment  having  been  entered  for  the  plaintiff,  the 
defendants  took  a  new  trial  under  the  statute  and  by  leave 
of  court  filed  a  plea  of  the  general  issue,  and  upon  the  sec- 
ond trial  the  judgment  appealed  from  here  was  entered. 

Except  where  Congress  has  so  provided  the  United 
States  cannot  be  sued,  but  the  exemption  does  not  apply  to 
officers  and  agents  of  the  United  States  holding  for  public 
purposes  the  possession  of  property,  when  sued  by  a  per- 
son claiming  to  be  the  owner.  In  such  a  case  the  right 
and  title  of  the  United  States  to  the  property  may  be  de- 
termined by  a  court  of  competent  jurisdiction  and  adjudged 
accordingly.  In  an  ejectment  proceeding  involving  the  title 
to  the  Arlington  estate,  it  was  held  in  United  States  v.  Lee, 
106  U.  S.  196,  that  ejectment  being  in  its  essential  charac- 
ter an  action  of  trespass,  and  the  defendant  not  being  sued 
as  an  officer  but  as  an  individual,  the  court  was  not  ousted 
of  jurisdiction  because  he  asserted  authority  as  an  officer. 
Stanley  v.  Schwalhy,  147  U.  S.  519,  was  also  an  ejectment 
suit  against  army  officers,  and  it  was  decided  that  the  ac- 
tion could  be  brought  against  them  as  soon  as  they  entered 
into  possession  of  the  ground  claimed  by  the  plaintiff,  and 
therefore  their  plea  of  the-  Statute  of  Limitations  was  a 
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good  plea.  The  same  doctrine  was  laid  down  by  this  court 
in  McConnell  v.  Wilcox,  i  Scam.  344,  which  was  an  action 
of  ejectment  in  the  circuit  court  of  Cook  county  to  recover 
possession  of  land  on  which  old  Fort  Dearborn  was  situ- 
ated and  where  the  title  of  the  United  States  was  in  dis- 
pute. The  circuit  court  of  Lake  county  had  jurisdiction 
in  this  cause. 

The  case  was  tried  on  an  agreed  statement  of  facts, 
which  was  substantially  as  follows:  June  21,  1889,  the 
plaintiff  owned  in  fee  a  tract  of  land  which  he  subdivided 
into  lots,  blocks,  streets  and  alleys  and  caused  a  plat  of  the 
subdivision  to  be  recorded  on  June  25,  1889.  He  sold  part 
of  the  lots,  and  he  and  all  the  other  lot  owners  joined  in 
a  vacation  of  the  plat  and  made  and  recorded  another  plat 
of  the  same  subdivision  later,  in  1889.  The  streets  and 
alleys  on  the  plat  were  accepted  by  the  city  of  Fort  Sheri- 
dan, in  which  the  subdivision  was  located.  The  United 
States  filed  its  amended  petition  in  the  United  States  dis- 
trict court  for  the  northern  district  of  Illinois  on  August 
3,  1906,  describing  the  several  lots  in  the  subdivision  and 
the  ownership  of  the  same  and  praying  for  the  ascertain- 
ment of  compensation  to  be  paid  for  them.  Most  of  the 
lots  had  been  sold  but  the  plaintiff  still  owned  some,  and 
he  and  the  other  owners  were  made  defendants,  as  was  also 
the  city  of  Fort  Sheridan,  which  it  was  alleged  had  an  in- 
terest in  the  tract  of  land  described  in  the  petition,  con- 
stituting the  public  streets  and  alleys,  either  as  owner  in 
trust  for  the  public  or  as  the  owner  of  public  easements 
in  the  same.  There  was  no  averment  that  the  plaintiff  had 
any  right,  title,  interest  or  estate  in  the  streets  or  alleys 
and  no  attempt  to  condemn  the  same  or  ascertain  compen- 
sation therefor.  There  was  a  judgment  fixing  and  award- 
ing compensation  for  each  one  of  the  lots  to  the  owner 
and  the  compensation  was  paid,  but  there  was  no  award 
of  compensation,  either  to  the  city  of  Fort  Sheridan  or  to 
the  plaintiff,  for  any  right  or  interest  in  the  streets  and  al- 
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leys.  The  city  of  High  wood,  which  had  succeeded  the  city 
of  Fort  Sheridan,  on  May  lo,  1910,  passed  an  ordinance 
vacating  the  streets  and  alleys  constituting  the  land  now 
in  controversy.  The  defendants,  as  commandant  and  ad- 
jutant of  the  Fort  Sheridan  military  reservation,  were  in 
possession  of  the  land  when  this  suit  was  brought,  and 
claimed  title  by  the  condemnation  proceedings. 

It  is  conceded  by  counsel  that  no  right  in  the  streets 
and  alleys  on  said  plat  was  acquired  by  virtue  of  the  con- 
demnation proceeding.  The  petition  did  not  allege  that  tlie 
appellee  here  had  any  right,  title  or  interest,  either  in  re- 
version or  othen^'ise,  in  said  streets  and  alleys,  and  no 
award  of  compensation  was  made  to  him  for  any  interest. 

The  question  whether  or  not  the  judgment  of  the  trial 
court  should  be  sustained  depends  very  largely  upon  the 
validity  of  section  2  of  chapter  145  of  the  Illinois  Revised 
Statutes,  in  relation  to  the  vacation  of  streets.  That  sec- 
tion provides  that  when  any  street,  alley,  lane  or  highway, 
or  any  part  thereof,  is  vacated,  the  lot  or  tract  of  land 
immediately  adjoining  on  either  side  shall  extend  to  tlie 
center  line  of  such  street,  alley,  lane  or  highway,  or  part 
thereof,  so  vacated,  etc.  Appellee  platted  the  land  here  in 
question  and  filed  the  plat  of  the  subdivision  on  Decem- 
ber 23,  1889,  under  the  provisions  of  chapter  109  of  the 
Revised  Statutes.  The  provisions  of  the  Plat  act  and  the 
Vacation  act  heretofore  referred  to  were  both  then  in  force 
and  must  be  construed  in  pari  materia,  and  it  would  seem 
to  follow  that  appellee,  in  making  and  recording  the  plat 
of  1889,  must  be  held  to  have  done  so  in  contemplation  not 
only  of  the  Plat  act  but  also  of  the  Vacation  act.  Section  3 
of  the  Plat  act  provides,  as  it  did  then,  that  the  execution 
and  recording  of  a  plat  shall  be  held  to  be  a  conveyance 
to  the  municipality,  in  fee  simple,  of  the  streets  and  alleys 
shown  on  the  plat.  This  court  in  construing  that  section 
has  held  that  it  vested  in  the  municipality  not  a  fee  sim- 
ple title  absolute  but  a  qualified,  base  or  determinable  fee, 
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which  may  continue  forever  but  is  determined  by  the  va- 
cation of  the  plat.  The  fee  vests  in  the  municipality  so 
long,  and  only  so  long,  as  the  land  is  devoted  to  tlie  pub- 
lic use.  (Hunter  v.  Middleton,  13  111.  50;  St.  John  v.  Quit- 
sow,  72  id.  334;  Gebhardt  v.  Reeves,  75  id.  301;  Helm 
V.  Webster,  85  id.  116;  Village  of  Hyde  Park  v.  Borden, 
94  id.  26;  Matthiessen  &  Hegeler  Zinc  Co,  v.  City  of  La- 
Salle,  117  id.  411.)  The  crux  of  the  question  here  involved 
is  whether,  when  a  plat  is  vacated,  the  fee  in  the  streets 
and  alleys  reverts  to  tlie  dedicator  or  to  the  one  who  owns 
the  adjoining  land  at  the  time  of  the  vacation. 

At  common  law  the  dedication  of  a  street  or  alley 
passed  to  the  municipality  merely  an  easement.  The  dedi- 
cator still  continued  to  own  the  fee,  subject  to  tlie  ease- 
ment. A  deed  of  an  abutting  lot  passed  the  title  to  tlie 
center  of  the  street, — or  included  the  entire  street,  as  the 
case  might  be, — burdened,  of  course,  with  the  easement.  If 
the  street  was  abandoned  or  vacated  by  the  municipality 
the  abutting  owner  continued  to  hold  his  title  to  the  center 
of  the  street  just  as  he  had  held  it  before  but  now  freed 
from  the  easement.  It  seems  to  have  been  early  consid- 
ered by  the  legislature  of  this  State  that  the  public  interests 
would  be  better  subserved  if  a  municipality  were  to  have 
a  more  complete  control  over  its  streets  and  alleys  than 
was  possible  where  it  had  only  an  easement  therein.  Ac- 
cordingly, as  far  back  as  1833  (Laws  of  1833,  p.  600,)  the 
legislature  passed  an  act  embodying  substantially  the  same 
provisions  as  those  of  section  3  of  the  Plat  act,  providing 
that  the  making  and  recording  of  a  plat  should  be  held  to 
be  a  conveyance  of  the  streets  and  alleys  in  fee  to  the 
municipality.  Thereafter  it  was  found  that  a  new  difficulty 
arose ;  that  from  time  to  time  conditions  changed,  and  that 
it  might  be  desirable  to  vacate  streets  and  alleys  which  had 
been  dedicated  by  plat.  The  dedication  and  acceptance  had 
vested  a  determinable  fee  in  the  streets  and  alleys  in  the 
municipality,  and  the  question  arose  what  was  to  become 
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of  the  title  to  the  land  included  in  such  streets  and  alleys 
when  they  were  vacated.  This  problem  had  arisen  in  con- 
struing deeds.  Frequently  the  calls  in  a  deed  ran  to  a 
road  and  then  "along  said  road."  When  later  the  road  was 
abandoned  or  vacated  the  scattered  heirs  of  the  grantor 
would  lay  claim  to  the  road,  and,  as  was  noted  in  a  dis- 
senting opinion  in  Buck  v.  Squiers,  22  Vt.  484,  "a  boot- 
less,— almost  objectless, — litigation  shall  spring  up  to  vex 
and  harass  those  who  in  good  faith  had  supposed  them- 
selves secure  from  such  embarrassment."  This  principle 
was  favorably  commented  on  by  this  court  in  Gebhardt  v. 
Reeves,  supra,  where  the  court  said  (p.  307) :  "His  con- 
veyance by  operation  of  law  carries  the  title  to  the  center 
of  the  highway  as  a  part  and  parcel  of  the  grant,  if  there 
be  no  words  of  limitation.  The  fee  is  his  to  grant,  and 
the  rule  is  founded  on  a  presumption  that  prevails  as  to 
the  intention  of  the  grantor  as  well  as  the  policy  of  the 
law.  No  doubt  the  rule,  in  its  practical  operations,  sub- 
serves the  public  good  by  preventing  the  existence  of  strips 
of  land  of  no  great  value,  formerly  a  part  of  the  highway, 
but  on  the  abandonment  of  which  would  induce  profitless 
and  vexatious  litigation. — 3  Kent,  433."  To  prevent  the 
existence  of  such  strips  of  land  along  highways  and  to 
discourage  this  bootless  and  annoying  litigation,  the  courts 
adopted  a  rule  that  when  a  call  in  a  deed  goes  to  a  monu- 
ment it  shall  be  construed  as  going  to  the  center  of  the 
monument, — that  is,  a  line  which  runs  to  a  road  was  held 
to  run  to  the  center  of  the  road,  and  the  words  "thence 
along  said  road"  were  held  to  mean  "thence  along  the  cen- 
ter of  said  road."  Mindful,  doubtless,  of  the  litigation  un- 
der such  circumstances,  the  legislature  in  1851  passed  an 
act  relating  to  vacations,  and  later,  in  1865,  passed  the 
present  Vacation  act,  which,  with  certain  modifications,  has 
since  remained  in  force.  The  Vacation  act  was  thus  made 
as  much  a  part  of  the  statutory  law  relating  to  the  mak- 
ing of  plats  and  the  devolution  of  the  title  to  streets  and 
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alleys  shown  thereon  as  the  Plat  act  had  been.  The  two 
acts  were  simply  two  parts  of  one  and  the  same  subject 
matter.  Both  acts  were  necessary  to  express  the  entire 
legislative  will  in  respect  to  the  devolution  of  the  title  to 
the  streets  and  alleys  shown  on  the  plat.  The  intention  of 
the  legislature  manifested  by  these  two  statutes — ^the  Plat 
act  and  the  Vacation  act — seems  perfectly  plain  and  simple. 
So  long  as  the  strip  of  ground  designated  as  a  street  on  a 
statutory  plat  remained  a  street  the  determinable  fee  was 
to  be  vested  in  the  municipality,  but  as  soon  as  the  street 
was  vacated  the  title  was  to  devolve  in  the  same  manner  as 
it  would  have  done  if  the  plat  were  a  common  law  plat.  In 
this  way  it  was  manifest  that  all  controversies  over  aban- 
doned and  vacated  streets  would  be  eliminated.  In  Thomas 
V.  Hunt,  134  Mo.  392,  the  court,  in  speaking  of  a  statute 
with  substantially  the  same  provisions,  said:  The  statute 
"is  founded  upon  the  same  principle  of  public  policy  as  the 
rule  which  under  other  circumstances  vests  in  the  abutting 
owners,  respectively,  the  title  to  the  center  of  the  street." 
If  both  the  Plat  act  and  the  Vacation  act  be  construed 
in  pari  materia,  all  plats  thereafter  made  must  be  construed 
under  both  acts,  and  the  dedicator,  by  the  making  and  re- 
cording of  the  plat  in  statutory  form,  grants  to  the  munici- 
pality the  title  to  the  streets  and  alleys  shown  upon  the  plat, 
to  have  and  to  hold  the  same  in  fee  so  long  as  the  same 
shall  be  used  for  streets  and  alleys,  but  upon  condition  that 
in  case  any  street  or  alley  shall  be  vacated,  tlien  the  title 
thereto  shall  pass,  by  way  of  a  conditional  limitation,  to 
the  then  owners  of  the  lots  abutting  thereon. 

The  legislature  has  tlie  authority  to  provide  by  statute 
that  a  fee  may  be  limited  upon  a  fee  by  deed.  The  meth- 
ods of  conveyancing  and  the  character  and  quality  of  the 
estates  thereby  created  are  matters  which  are  entirely  with- 
in the  control  of  the  legislature.  This  control  is  not  cir- 
cumscribed by  any  constitutional  limitations,  and  there  is 
nothing  sacred  about  the  rules  of  conveyancing  which  ob- 
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tained  at  common  law.  The  legislature  may  alter  or  annul 
any  of  those  common  law  rules  at  pleasure,  and  our  legis- 
lature, in  fact,  has  many  times  modified  them.  Thus,  at 
common  law  a  deed  to  A  without  words  of  inheritance 
conveyed  a  life  estate  and  left  a  reversion  in  the  grantor, 
which,  if  not  otherwise  disposed  of,  descended  to  his  heirs. 
{Jones  V.  Bramblet,  1  Scam.  276;  Bdwardsuille  Railroad 
Co,  V.  Sawyer,  92  111.  377;  Lehndorf  v.  Cope,  122  id.  317.) 
Section  13  of  the  Conveyance  act  provides  that  words  of 
inheritance  shall  no  longer  be  necessary  to  convey  a  fee 
simple;  that  a  deed  without  words  of  inheritance  conveys 
a  fee  unless  a  less  estate  is  limited  by  express  words  or  by 
construction  or  operation  of  law.  The  constitutionality  of 
this  section  of  the  Conveyance  act  has  never  been  ques- 
tioned in  the  courts  of  this  State,  so  far  as  we  are  advised. 
At  common  law,  also,  a  deed  to  two  or  more  persons 
created  a  joint  tenancy  with  the  right  of  survivorship. 
{Svenson  v.  Hanson,  289  111.  242.)  The  Illinois  statutes 
have  changed  this  rule,  and  provided  that  such  a  deed 
should  create  a  tenancy  in  common  unless  it  was  expressly 
declared  in  the  deed  that  it  was  the  intention  to  create  a 
joint  tenancy.  Section  6  of  tlie  Conveyance  act  has  also 
changed  the  common  law  with  reference  to  estates  tail. 
The  principle  involved  in  these  statutes  in  changing  the 
common  law  rule  as  to  conveyances  of  property  or  real 
estate  has  never  been  held  unconstitutional  on  the  ground 
that  it  deprives  an  interested  party  of  property  without  due 
process  of  law.  (See  to  same  effect,  Kales  on  Estates  and 
Future  Interests, — 2d  ed. — sec.  293.)  By  the  same  line  of 
reasoning  it  would  seem  to  follow  that  section  2  of  the  Va- 
cation act  does  not  deprive  the  dedicator  who  made  the  plat 
of  any  constitutional  rights  in  that  regard.  The  principles 
involved  in  the  construction  of  section  13  of  the  Convey- 
ance act  would  appear  to  be  on  all-fours  with  those  involved 
in  the  construction  of  section  2  of  the  Vacation  act.  Both 
the  Plat  act  and  the  Vacation  act  are  necessary  to  express 
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the  legislative  intention  in  respect  to  the  devolution  of  the 
title  to  the  streets  and  alleys  shown  on  the  plat.  Under  the 
provisions  of  these  two  acts  the  dedicator,  in  making  a  plat 
in  conformity  with  such  provisions,  parts  with  all  of  his  title 
to  the  ways  shown  on  the  plat.  He  grants  the  title  to  the 
streets,  alleys  and  ways  under  the  provisions  of  the  Plat 
act  to  the  municipality,  to  have  and  to  hold  the  same  so 
long  as  the  same  shall  be  used  for  streets,  alleys  and  ways. 
Under  the  provisions  of  section  2  of  the  Vacation  act,  in 
case  the  streets  shall  be  vacated,  then  the  title  thereto  passes, 
by  way  of  a  conditional  limitation,  to  the  then  owner  of 
the  lots  abutting  thereon.  Just  as  under  section  13  of  the 
Conveyance  act,  upon  the  happening  of  the  future  event, — 
the  death  of  A, — the  reversion  was  made  to  pass  to  A's 
heirs  or  assigns,  so,  here,  upon  the  happening  of  the  future 
event,  to-wit,  the  vacation  of  the  streets  and  alleys,  the  title 
is  made  to  pass  to  the  owners  of  the  abutting  property. 
(See  the  reasoning  of  this  court  in  Roberts  v.  Dasey,  284 
111.  241.)  In  upholding  the  validity  of  a  similar  statute 
the  Supreme  Court  of  Missouri  in  Tlwntas  v.  Hunt,  su^- 
pra,  said,  on  page  402:  "It  is  entirely  competent  for  the 
legislature  to  prescribe  the  legal  effect  of  the  voluntary 
dedication  of  streets  and  to  prescribe  the  quantity  of  inter- 
est in  the  streets  the  dedicator  parts  with  as  well  as  that 
taken  by  the  public."  Similar  reasoning  is  used  in  dis- 
cussing the  Plat  act  and  the  Vacation  act  of  this  State  in 
Kales  on  Estates  and  Future  Interests,  (2d  ed.)  last  para- 
graph of  section  293.  After  the  dedicator  has  executed  and 
recorded  the  plat  in  conformity  with  the  statute  and  there 
has  been  an  acceptance,  he  has  neither  a  reversion  nor  a 
possibility  of  reverter  in  the  streets.  He  has  completely 
disposed  of  all  of  his  interest.  When,  then,  the  street  is 
afterwards  vacated,  the  dedicator,  having  no  interest  of  any 
kind  therein,  is  not  deprived  of  any  property  without  due 
process  of  law.  The  proprietor,  by  reason  of  dedicating 
a  part  of  the  premises  for  streets,  enhances  the  value  of 
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the  lots  to  which  such  streets  g^ve  access.  His  grantees  pay 
the  enhanced  value,  and  the  proprietor  thereby  receives  a 
consideration  not  only  for  the  precise  amount  of  the  land 
described  in  each  lot,  but  alsp,  in  effect,  for  that  embraced 
in  the  street  upon  which  the  lots  abut.  Having  been  once 
paid  for  the  land  embraced  in  a  street  he  ought  not  to  be 
permitted,  on  vacation,  to  assert  title  thereto  as  against  one 
who  has  paid  him  the  consideration  therefor.  {Olin  v.  Den- 
ver and  Rio  Grande  Railroad  Co.  25  Colo.  177.)  The  same 
conclusion  seems  to  have  been  reached  in  construing  similar 
statutes  in  other  jurisdictions.  (See  Challis  v.  Depot  and 
Railroad  Co.  45  Kan.  398;  Railway  Co,  v.  Showalter,  57 
id.  681 ;  Day  v.  Schroeder,  46  Iowa,  546;  Sciidder  v.  De- 
troit, 117  Mich,  yj]  Vacation  of  Public  Road,  5  Pa.  Dist. 
771.)  As  a  matter  of  original  construction,  under  a  long 
line  of  decisions  of  this  State  on  similar  questions,  beyond 
doubt  this  would  be  the  fair,  reasonable,  equitable  and  con- 
stitutional construction  of  the  provisions  of  the  Plat  act  and 
section  2  of  the  Vacation  act.  However,  it  is  strenuously 
urged  by  counsel  for  appellee  that  this  court  has  held  un- 
constitutional the  provisions  of  section  2  of  the  Vacation 
act  in  various  decisions.  It  therefore  becomes  necessary 
to  consider  whether  those  decisions  have  so  held.  We  will 
refer  to  them  briefly. 

In  Canal  Trustees  v.  Haven,  11  111.  554,  and  Hunter  v. 
Middle  ton,  supra,  there  had  been  no  vacation  of  the  streets 
therein  involved  and  therefore  no  question  arose  as  to  the 
devolution  of  title  to  vacated  streets.  In  both  of  these  cases 
this  court  held  that  by  the  making  and  recording  of  the 
plats  the  legal  title  to  the  streets  shown  thereon  became 
vested  in  the  municipality.  Where  the  title  to  the  streets 
would  go  on  vacation,  the  court  in  the  Haven  case  declined 
to  discuss,  and  in  the  Hunter  case  said,  on  page  54 :  "The 
title  may,  perhaps,  revert  to  the  former  owners  *  *  * 
on  the  abandonment  of  the  *  ♦  *  streets."  This  state- 
ment, of  course,  shows  that  the  opinion  did  not  decide  the 
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question  involved  and  that  the  statement  as  to  where  the 
title  would  "perhaps"  go  on  the  abandonment  of  the  streets 
was  dictum.  Both  of  these  decisions  were  decided  long 
before  the  Vacation  act  of  1865  was  passed  and  with  ref- 
erence to  two  plats  made  in  1825  and  1835,  respectively, 
where  there  had  been  no  attempt  shown  to  vacate  the  streets 
thereon. 

In  St.  John  v.  Quitsow,  supra,  the  facts  are  somewhat 
obscurely  stated  in  the  opinion,  but  it  would  seem  that  when 
Mrs.  St.  John  conveyed  lot  63  in  question,  "she  expressly 
reserved  the  right  in  the  deed  to  vacate  the  streets,  which 
is  equivalent  to  a  reservation  of  all  her  title  thereto."  The 
street  in  question  was  vacated  in  1869,  and  Quitzow  claimed 
that  under  the  act  of  1865,  he,  as  the  owner  of  that  part 
of  lot  63  abutting  thereon,  was  entitled  to  hold  to  the  cen- 
ter of  the  street.  The  court  held  this  untenable,  apparently 
because  Mrs.  St.  John  in  making  her  deed  had  expressly 
reserved  the  right  to  vacate  the  street,  and  this  right  was 
equivalent  "to  a  reservation  of  all  her  title  thereto,"  and, 
of  course,  a  title  so  expressly  reserved  by  her,  the  opinion 
held,  "could  not  be  divested  by  direct  legislative  action." 

In  Gebhardt  v.  Reeves,  supra,  the  court  construed  the 
Vacation  act  of  1851,  which  gave  the  municipality,  upon 
vacation,  the  power  to  quit-claim  the  interest  of  the  city 
in  the  vacated  street  to  the  abutting  property  owners,  and 
held  that  the  only  authority  given  the  city  by  the  act  was 
to  release  to  the  abutting  owners  the  city's  interest  in  the 
vacated  street,  (an  interest  which,  under  the  decisions  of 
this  court,  ceased  at  the  time  of  the  vacation,)  and  that  the 
act  did  not  purport  to  authorize  tlie  city  to  grant  the  fee 
in  the  street  for  private  purposes.  The  court  was  undoubt- 
edly right  in  so  holding,  but  it  is  argued  that  the  opinion 
in  that  case  passed  on  the  vital  question  in  this  case  and 
has  been  referred  to  with  approval  on  tliis  last  point  by  this 
court  in  other  decisions,  so  that,  it  is  insisted,  unless  tliat 
decision  is  overruled  the  decision  of  the  trial  court  in  this 
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case  must  be  sustained.  As  the  reasoning  in  that  case  is 
considered  conclusive  on  the  point  here  involved,  we  will 
later  take  up  and  discuss  the  facts  there  involved  and  the 
reasoning  of  the  oourt  at  some  length.  It  may,  however, 
be  noted  in  this  connection  that  it  is  assumed  on  page  306 
of  the  opinion  in  that  case  that  the  decisions  of  this  court 
in  Himter  v.  Middleton,  supra,  and  St.  John  v.  Quitsow, 
supra,  decided  the  exact  question  involved  and  were  there- 
fore controlling.  From  what  has  already  been  said  it  is 
clear  that  this  court  never  intended  to  decide  this  question 
in  the  Hunter  case,  and  that  the  facts  were  so  different  in 
the  St,  John  case  that  that  opinion  cannot  be  held  conclu- 
sive on  the  question  here  before  us. 

In  Helm  v.  Webster,  supra,  one  Holmes  conveyed  a 
strip  of  ground  to  the  city  of  Quincy  in  1855  ^^  ^e  used 
for  a  street,  it  being  provided  in  the  deed  that  in  ca'se  the 
street  was  vacated  the  title  should  revert.  Afterwards  the 
legislature  passed  the  Vacation  act  of  1865.  Subsequently 
the  street  was  vacated,  and  this  court  held  that  the  legis- 
lature could  not  by  the  subsequent  enactment  deprive  the 
dedicator  of  his  property.  But  in  that  case  Holmes  had 
expressly  reserved  the  reversion  in  his  deed  of  1855  ^s  a 
condition  of  the  grant,  and  the  court  did  not  hold  or  in- 
timate that  section  2  of  the  Vacation  act  was  void  when 
applied  to  a  street  dedicated  by  a  plat  made  subsequent  to 
1865  and  afterwards  vacated.  While  the  court  in  that  case 
did  quote  with  approval  the  doctrine  laid  down  in  Gebhardt 
V.  Reeves,  supra,  we  shall  show  hereafter  that  the  reasoning 
in  support  of  that  doctrine  as  laid  down  in  the  Gebhardt 
case  was  in  a  large  measure,  if  not  entirely,  unsound. 

In  Village  of  Hyde  Park  v.  Borden,  supra,  the  dedica- 
tion of  a  street  was  made  in  1852,  before  the  present  Va- 
cation act  was  passed,  and  the  street  was  vacated  February 
16,  1865.  The  decision,  therefore,  could  have  no  bearing 
upon  the  construction  of  the  Plat  act  or  the  Vacation  act. 
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In  Matthiessen  &  Hegeler  Zinc  Co,  v.  City  of  LaSalle, 
supra,  a  controversy  arose  in  respect  to  the  rights  in  streets 
dedicated  by  a  plat  made  by  the  commissioners  of  the  Illinois 
and  Michigan  canal  under  the  acts  of  1836  and  1837.  This 
court  there  decided  that  the  fee  of  such  streets  was  in  the 
municipality  and  that  the  owners  of  lots  abutting  thereon 
had  no  right  to  tunnel  under  the  streets  for  the  purpose  of 
mining  coal  or  other  minerals.  There  had  been  no  vacation 
of  any  of  the  streets  involved  and  therefore  the  provisions 
of  section  2  of  the  Vacation  act  had  nothing  to  do  with 
the  controversy  before  the  court.  This  court,  however,  did 
say  in  that  case  something  that  was  unnecessary  for  the 
decision  there  involved,  on  page  418:  "The  title  vested  in 
the  town  by  the  statutory  dedication  is  absolutely  for  the 
purpose  of  the  statutory  trust  until  the  street  shall  be  sub- 
sequently vacated,  when  it  will  revert  to  the  dedicator,  or, 
it  may  be,  in  cases  like  the  present,  to  the  adjacent  lot 
owner.  Possibly  at  some  time  in  the  future  there  may  be 
a  reverter,  but  this  is  no  reversion."  It  is  plain  from  that 
statement  that  the  court  at  that  time  did  not  consider  that 
the  former  decisions  of  the  court,  including  Gebhardt  v. 
Reeves,  supra,  had  positively  decided  that  on  the  vacation 
of  streets  under  the  Vacation  act  of  1865  or  the  Vacation 
act  now  and  then  in  force  the  title  to  the  vacated  property 
would  necessarily  revert  to  the  dedicator. 

In  Hamilton  v.  Chicago,  Burlington  and  Qxdncy  Rail- 
road Co,  124  111.  235,  the  streets  under  consideration  were 
offered  to  be  dedicated  by  a  plat  made  and  recorded  in  1835 
and  were  vacated  by  an  ordinance  passed  in  187 1.  It  ap- 
peared that  the  streets  and  alleys  had  never  been  accepted 
by  the  municipality,  and  this  court  held  that  the  title  thereto 
never  became  vested  in  the  city  but  the  conveyance  of  the 
abutting  lots  carried  to  the  grantees  the  title  to  the  streets 
and  alleys,  and  that  upon  vacation  such  title  became  per- 
fect in  the  abutting  owners,  freed  from  the  easement.  The 
decision  has  no  application  to  the  question  of  the  validity 
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of  section  2  as  applied  to  plats  made  subsequent  to  1865, 
first,  because  there  seems  to  have  been  no  acceptance  of 
the  streets  in  that  case  and  the  title  thereto  never  became 
vested  in  the  city  and  the  plat  never  became  a  complete 
statutory  plat;  and  second,  because  the  plat  was  made  in 
1835,  before  the  passage  of  the  act  of  1865. 

In  Hill  V.  Kii:iball,  269  111.  398,  there  had  been  a  vaca- 
tion by  Highland  Park  of  a  large  number  of  streets  and 
alleys  in  a  subdivision  of  that  city.  Hill  filed  a  bill  to  enjoin 
the  closing  of  the  vacated  streets  and  alleys  on  the  ground 
that  the  vacation  ordinance  was  void,  and  that,  even  if  the 
vacation  was  valid,  he  had  a  special  or  private  easement 
in  the  vacated  ways  distinct  from  the  public  easement.  It 
was  stipulated  that  the  plat  was  a  statutory  plat.  It  ap- 
peared that  Kimball  not  only  owned  practically  all  of  the 
abutting  lots,  but  that  he  also  had  a  deed  to  the  vacated 
streets  and  alleys  from  the  original  subdivider,  made  sub- 
sequent to  the  vacation.  The  particular  mode  by  which 
Kimball  became  vested  with  the  title  to  the  vacated  streets 
was  a  matter  of  slight  importance,  and  the  validity  of  sec- 
tion 2  of  the  Vacation  act  was  not  a  controverted  point  in 
the  case.  The  court  in  that  case,  without  any  discussion 
and  without  specifically  referring  to  section  2,  held  that 
the  fee  of  the  vacated  street  in  a  statutory  plat  reverted 
to  the  dedicator,  his  heirs  or  assigns,  and  that  neither  the 
legislature  nor  the  city  could  divest  him  of  such  title,  cit- 
ing Gebhardt  v.  Reeves,  stipra,  Helm  v.  Webster,  supra,  and 
Village  of  Hyde  Park  v.  Borden,  supra.  That  last  question 
was  not  involved  in  that  case,  and  therefore  the  reference 
to  the  former  decisions  on  the  question  here  under  consid- 
eration was  necessarily  dictum. 

It  is  not  argued  by  appellants  that  if  a  street  is  granted 
to  a  municipality  by  deed  on  condition  that  if  it  is  vacated 
the  title  shall  revert  to  the  grantor,  or  if  other  rights  are 
reserved  in  the  deed,  the  title  thereto  will  pass  to  the  abut- 
ting property  owners  notwithstanding  such  conditions  or 
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reservations.  The  Vacation  act  was  never  intended  to  ai>- 
ply  to  such  cases.  Appellee  is  not  entitled  to  claim  any 
protection  by  reason  of  any  decision  of  this  court  rendered 
since  his  plat  was  executed  and  recorded,  in  1889.  (Oliver 
Co.  V.  Lomsville  Realty  Co,  156  Ky.  628.)  In  People  v. 
Chicago  and  Northzvestem  Railway  Co.  239  111.  42,  the 
legislature  in  1853  passed  an  act  authorizing  the  city  of 
Chicago  to  vacate  certain  streets  in  a  subdivision  laid  out 
by  the  canal  commissioners  and  to  convey  by  deed  the  in- 
terest which  said  city  "may  have  had"  in  the  streets  vacated. 
The  court  there  held  the  act  of  1853  valid  on  the  ground 
that  the  State  might  dispose  of  its  property  in  any  way  it 
saw  fit.  That  decision  has  no  direct  application  to  the  facts 
in  this  case. 

We  have  now  referred  to  and  stated  briefly  the  hold- 
ings in  the  decisions  of  this  court  which  seem  to  have  a 
direct  bearing  on  the  issue  here  involved,  and  under  which 
counsel  insist  this  court  is  bound  in  this  case,  on  the  doc- 
trine of  stare  decisis,  to  uphold  the  judgment  of  the  lower 
court.  Before  passing  on  that  vital  question  we  desire  to 
refer  at  some  length  to  the  reasoning  of  this  court  in  Geb- 
hardt  v.  Reeves,  supra. 

Reeves'  subdivision,  which  was  involved  in  the  Geblvardt 
case,  was  recorded  in  June,  1856,  and  certain  alleys  and 
streets  therein  were  vacated  by  an  ordinance  passed  by 
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the  city  of  Chicago  in  August,  1864.  The  Vacation  act 
of  1851,  which  was  in  force  at  the  date  of  this  vacation 
ordinance,  passed  in  1864,  provided  that  upon  the  vacation 
of  a  street  the  corporate  authorities  of  the  city  shall  have 
power  "to  convey,  by  quit-claim  deed,  all  interest  which 
the  city  may  have  had  in  the  street  or  part  of  street  so  va- 
cated to  the  owner  or  owners  of  lots  and  lands  next  to  and 
adjoining  the  same."  (Laws  of  1851,  p.  112.)  Assuming 
for  the  sake  of  argument  that  the  plat  in  that  case  was  a 
statutory  plat,  upon  the  recording  of  the  plat  and  accept- 
ance of  the  streets  and  alleys  by  the  city  a  base  or  deter- 
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minable  fee  to  the  streets  and  alleys  became  vested  in  the 
city.  Upon  the  vacation  of  the  streets  and  alleys  in  ques- 
tion in  the  Gebhardt  case  the  title  of  the  city  thereto,  un- 
der the  Vacation  act  of  185 1,  ceased,  and  upon  that  vacation 
the  city  was  not  empowered  to  convey  the  fee  to  the  streets 
and  alleys  vacated  but  was  authorized  by  said  act  only  to 
convey  by  quit-claim  deed  all  interest  which  the  city  "may 
have  had"  in  the  streets  and  alleys  vacated.  By  the  terms 
of  that  act,  upon  vacation  the  title  of  the  city  to  the  va- 
cated streets  and  alleys  absolutely  determined,  and  even  if 
the  city  made  a  quit-claim  deed  conveying  the  streets  and 
alleys  to  the  abutting  lot  owners,  the  determinable  quality 
of  the  title  would  follow  the  title  into  the  hands  of  the 
grantees.  {Lee  v.  Roberson,  297  111.  321.)  The  court  in 
its  opinion  in  the  Gebhardt  case  therefore  correctly  inter- 
preted the  act  of  185 1  and  correctly  applied  the  law  and 
held  that  the  act  did  not  give  to  the  city  the  right  to  con- 
vey the  fee.  The  court  also  held  that  under  the  provisions 
of  the  Plat  act  the  title  to  the  streets  vested  in  the  munici- 
pality a  base  or  determinable  fee  and  the  title  thus  vested 
may  endure  forever,  or,  as  said  in  the  opinion  (p.  306)  : 
"Until  the  municipality  shall  elect  to  abandon  the  use  of 
the  streets  and  alleys  the  former  owner  has  no  interest 
whatever  in  the  land  embraced  within  them, — absolutely 
nothing,  within  any  definition  of  estate  or  property,  that 
he  could  sell  and  convey.  It  had  all  passed  to  the  corpo- 
ration by  the  former  grant,  subject  only  to  the  possibility 
it  might  revert  to  him  if  the  contingency  ever  happened  the 
municipality  should  ever  abandon  the  trust."  Thereafter, 
after  the  execution  and  recording  of  a  statutory  plat  and 
acceptance  of  the  streets  and  alleys  by  the  municipality 
nothing  remained  in  the  dedicator  but  a  mere  possibility 
of  reverter.  This  possibility  of  reverter  is  not  an  estate, 
but  is  only  the  possibility  to  have  an  estate  at  a  future  time. 
(Hart  V.  Lake,  273  111.  60.)  It  is  inalienable;  not  assign- 
able;  not  subject  to  be  sold  on  execution,  and  not  devis- 
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able  unless  made  so  by  statute.  (North  v.  Graham,  235 
111.  178;  21  Corpus  Juris,  1018.)  "It  is  well  settled  that  a 
mere  expectation  of  property  in  the  future  is  not  a  vested 
right,  and  may  be  changed,  modified  or  abolished  by  legis- 
lative action."  (McNeer  v.  McNeer,  142  111.  388.)  In 
the  McNeer  case  the  court  was  considering  the  estate  of 
tenancy  by  the  curtesy  initiate  as  it  had  existed  under  the 
Married  Women's  act  of  1861.  The  court  held  that  until 
curtesy  became  consummate  by  the  death  of  the  wife  it 
was  a  mere  expectancy  and  not  an  estate,  and  that  there- 
fore the  act  of  1874,  which  abolished  curtesy,  was  constitu- 
tional when  applied  to  curtesy  initiate  under  the  act  of  1861. 
The  same  doctrine  laid  down  in  the  McNeer  case  was  ap- 
proved in  Butterfield  v.  Sawyer,  187  III.  598,  and  is  in  ac- 
cord with  the  reasoning  of  this  court  in  Henson  v.  Moore, 
104  111.  403,  where  the  court  held  that  the  inchoate  right 
of  dower  was  a  mere  expectancy  and  therefore  not  a  vested 
interest. 

It  seems  clear,  therefore,  that  the  possibility  of  reverter 
in  the  streets  which  remains  in  a  dedicator  after  the  mak- 
ing of  a  statutory  plat,  even  if  the  reasoning  in  Gebhardt 
V.  Reeves,  supra,  should  control,  is  not  an  estate  and  is  not 
protected  by  any  constitutional  limitation;  that  it  is  per- 
fectly competent  for  the  legislature  to  abolish  this  possibil- 
ity of  reverter  or  to  change  the  devolution  of  title  upon 
the  happening  of  the  future  contingency  in  any  way  it  may 
see  fit.  So  it  would  seem  that  the  reasoning  in  the  Gebhardt 
case  that  the  interest  the  original  dedicator  had  in  the  street 
after  the  vacation  of  the  plat  could  not  be  constitutionally 
divested  and  transferred  to  the  adjacent  land  owners  by 
direct  legislative  action  was  not  in  harmony  with  the  rea- 
soning of  this  court  as  to  the  interest  which  the  original 
dedicator  had  in  the  land  and  the  right  of  the  legislature 
to  divest  it. 

The  reasoning  of  the  court  in  Gebhardt  v.  Reeves,  su- 
pra, has  been  also  greatly  weakened  in  otlier  respects.    The 
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court  assumed  that  the  statutory  plat  in  that  case  was  bind- 
ing even  though  it  had  been  made  only  in  substantial  com- 
pliance with  the  requirements  of  the  statute.  The  plat  there 
appears  to  have  been  made  by  a  surveyor  who  was  not  a 
certified  county  surveyor,  and  the  court  held  that  such  a 
plat  was  a  good  statutory  plat.  This  part  of  the  decision 
was  later  in  terms  overruled  in  Village  of  Auburn  v.  Good- 
rvin,  128  111.  57,  the  court  basing  its  conclusion  upon  Trus- 
tees  V.  Walsh,  57  111.  363,  and  Thomas  v.  Bckard,  88  id.  593. 
The  doctrine  of  the  Village  of  Auburn  case  was  approved 
by  this  court  in  Russell  v.  City  of  Lincoln,  200  111.  511, 
and  the  doctrine  of  the  Gebhardt  case  that  when  a  plat 
has  been  executed,  certified,  acknowledged  and  recorded 
in  substantial  compliance  with  the  statute  the  title  to  the 
streets  and  alleys  designated  thereon  vests  in  the  municipal- 
ity in  trust  for  the  public  has  been  substantially  repudiated 
in  every  subsequent  case  involving  the  question  as  to  the 
statutory  requirements  that  must  necessarily  be  followed  in 
order  to  uphold  a  statutory  plat.  (See  Ryerson  v.  City  of 
Chicago,  247  111.  185.)  Beyond  question,  under  repeated  de- 
cisions of  this  court,  the  holding  of  the  court  in  the  Gebhardt 
case  that  the  plat  was  a  valid  statutory  plat  was  a  mistaken 
conclusion,  and  it  necessarily  follows,  therefore,  that  the 
court  was  not  required  to  pass  upon  the  question  whether 
the  title  to  the  streets  and  alleys  should  go  to  the  original 
dedicator  or  to  adjacent  lot  owners.  If  the  court  had  held 
that  the  plat  was  not  a  statutory  plat,  in  accordance  with 
the  now  settled  rule  of  this  court,  because  not  having  been 
made  by  the  proper  authority,  the  crucial  question  would 
have  been  disposed  of  and  all  that  was  said  thereafter  by 
the  court  could  be  considered  dictum  and  not  necessary  to 
the  decision  of  the  case  and  should  now  only  be  followed 
by  the  court  so  far  as  the  reasoning  was  sound. 

The  correctness  of  the  holding  of  this  court  in  Gebhardt 
V.  Reeves,  supra,  as  to  the  rights  of  the  original  dedicator 
of  the  streets  and  alleys  in  the  plat  where  the  streets  are 
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vacated  either  under  the  act  of  1865  or  1874  has  been  ques- 
tioned and  has  not  always  received  the  approval  of  law 
writers  on  the  question.  In  Kales  on  Estates  and  Future 
Interests  (2d  ed.  sec.  293,)  there  is  a  quotation  from  the 
Gebhardt  case  as  follows  (p.  307)  :  "The  fee  plaintiff  had 
in  the  street  and  alley  could  not  be  divested  and  transferred 
to  the  adjacent  lot  owners  by  direct  legislative  action,  nor 
could  authority  be  given  to  any  agency  to  do  it  for  private 
purposes."  The  author  then  comments :  **The  court  speaks 
of  this  legislation  as  if  it  amounted  to  taking  the  property 
of  one  man  and  transferring  it  to  another  without  compen- 
sation. Such  language  was  intelligible  in  St.  John  v.  Quit- 
zozv,  where  the  dedication  had  been  made  prior  to  185 1,  but 
in  Gebhardt  v.  Reez'es,  where  the  court  recognizes  that  the 
dedication  was  made  after  the  law  of  185 1  went  into  force 
such  language  is  unintelligible.  If  applied  in  the  slightest 
degree  to  other  legislation  it  would  require  some  curious 
results.  Why,  for  instance,  would  it  not  make  a  statutory 
dedication  invahd  to  pass  a  fee  simple  to  the  municipality? 
At  common  law  the  dedication  gives  the  public  only  an 
easement  over  the  land.  Why,  then,  does  not  the  statute 
deprive  the  dedicator  of  his  property  and  transfer  it  to  an- 
other without  compensation?  If  the  legislature  may  to  a 
limited  extent  take  the  fee  out  of  the  dedicator  upon  a 
statutory  dedication,  why  may  it  not  take  it  out  of  him  to 
the  whole  extent?  And  in  that  case,  of  what  consequence 
is  it  to  him  what  becomes  of  it?  If  the  legislature  has  no 
power  to  give  a  certain  legal  effect  to  the  dedication,  how 
has  it  any  power  to  give  a  particular  legal  effect  to  what, 
under  the  statute  de  donis,  would  be  an  estate  tail?" 

What  has  heretofore  been  said  with  reference  to  Geb- 
Itardt  V.  Reeves,  supra,  and  the  other  decisions  where  the 
question  here  under  consideration  was  directly  or  indirectly 
referred  to,  would  seem  to  show  quite  clearly  that  the  con- 
stitutionality of  the  Vacation  act  with  reference  to  a  plat 
made  after  the  acts  in  question  were  in  force  was  not  de- 
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cided  by  the  court  in  any  of  those  decisions,  or  if  decided 
was  absolutely  unnecessary  for  the  decision  of  the  ques- 
tions involved.  It  may  be  frankly  admitted  that  there  are 
expressions  in  some  of  the  decisions  relied  upon  that  lend 
support  to  counsel's  position  that  the  court  has  heretofore 
intimated  that  section  2  of  the  Vacation  act  is  unconstitu- 
tional, but  in  our  judgment  this  is  the  first  time  that  the 
constitutionality  of  this  act  has  been  squarely  in  the  record 
and  necessary  for  the  consideration  and  decision  of  this 
court,  and  we  are  confronted  with  the  proposition  whether 
we  should  follow  what  is  dictum  in  those  cases  in  construing 
section  2  of  the  Vacation  act  and  thus  follow  an  erroneous 
construction  of  said  act.  This  court  has  said :  *'It  is  highly 
important  that  the  detisions  of  the  court  affecting  the  right 
to  property  should  be  uniform  and  stable;  but  cases  will 
sometimes  occur  in  the  decisions  of  the  most  enlightened 
judges  where  the  settled  rules  and  reasons  of  the  law  have 
been  departed  from,  and  in  such  cases  it  becomes  the  duty 
of  the  court,  before  the  error  has  been  sanctioned  by  re- 
peated decisions,  to  embrace  the  first  opportunity  to  pro- 
nounce the  law  as  it  is."  (Frank  v.  Darst,  14  111.  304.) 
The  McNeer  case,  supra,  is  a  case  particularly  in  point  in 
support  of  the  reasoning  just  given.  In  that  case  the  court 
overruled  the  decision  of  Russell  v.  Rtmtsey,  35  111.  362, 
which  had  been  followed  in  Rose  v.  Sanderson,  38  111.  247, 
and  Steele  v.  Gellatly,  41  id.  39,  notwithstanding  the  deci- 
sion in  the  Russell  case  had  stood  unchallenged  for  twenty- 
eight  years,  and  notwithstanding  the  opinion  in  that  case 
squarely  decided  the  question  involved  that  inchoate  dower, 
although  only  an  expectancy,  was  as  completely  beyond  leg- 
islative control  as  an  estate.  In  Chicago,  Danville  and  Vin- 
cermes  Railroad  Co,  v.  Smith,  62  111.  268,  the  court  discussed 
at  some  length  the  doctrine  of  stare  decisis  and  authorities 
in  other  jurisdictions  that  bear  on  that  subject  where  a  con- 
stitutional question  is  involved,  and  from  that  discussion 
we  think  it  may  be  fairly  said  that  the  conclusion  of  the 
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court  was  that  the  rule  of  stare  decisis  will  not  prevent  the 
courts  from  reviewing  a  constitutional  question  where  the 
facts  in  the  instant  case  are  slightly  different  from  those 
in  former  decisions.  In  Arnold  v.  Knoxville,  115  Tenn. 
195,  the  court  considered  the  same  doctrine  as  to  the  ne- 
cessity of  recognizing  to  the  fullest  extent  and  adhering  to 
that  doctrine  in  passing  upon  and  construing  the  provisions 
of  the  organic  law,  but  stated  that  when  it  is  clear  that  the 
court  has  made  a  mistake  it  "will  not  decline  to  correct  it, 
even  though  it  may  have  been  re-asscrted  and  acquiesced  in 
for  a  long  number  of  years."  In  Paid  v.  Davis,  100  Ind. 
422,  the  court  said  (p.  427)  :  "The  law  is  a  science  of  prin- 
ciples, and  this  cannot  be  true  if  a  departure  from  princi- 
ple can  be  perpetuated  by  a  persistence  in  error."  In  Pro- 
peller Genesee  Chief  v.  Fitzhugh,  53  U.  S.  443,  the  court 
said  (p.  456:)  "It  is  the  decision  in  the  case  of  Thomas 
Jefferson  which  mainly  embarrasses  the  court  in  the  present 
inquiry.  We  are  sensible  of  the  great  weight  to  which  it 
is  entitled,  but  at  the  same  time  we  are  convinced  that  if 
we  follow  it  we  follow  an  erroneous  decision  into  which 
the  court  fell  when  the  great  importance  of  the  question  as 
it  now  presents  itself  could  not  be  foreseen,  and  the  sub- 
ject did  not,  therefore,  receive  that  deliberate  consideration 
which  at  this  time  would  have  been  given  to  it  by  the  emi- 
nent men  who  presided  here  when  the  case  was  decided." 
See,  also,  on  this  same  subject,  Ellison  v.  Railroad  Co.  87 
Ga.  691,  and  Imperial  Securities  Co.  v.  Morris,  57  Colo.  194. 
Counsel  for  appellee  argue  in  this  connection  that  if 
section  2  of  the  Vacation  act  is  now  held  valid  it  will  cause 
great  confusion  in  titles.  For  a  long  period  of  years  this 
court  has  held  with  consistent  rigor  that  a  plat,  unless  made 
and  recorded  in  strict  conformity  with  the  statute,  was  not 
a  statutory  plat.  (Ryerson  v.  City  of  Chicago,  supra.)  It 
is  recognized  by  all  those  who  have  had  any  experience  in 
the  matter  that  usually  vacations  of  plats  are  made  at  the 
instance  of  abutting  property  owners,  and  that  before  carry- 
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ing  through  such  vacation  proceedings  they  will  ascertain 
with  some  care  whether  or  not  the  original  dedicator  has 
any  interest  in  the  title,  and  if  there  be  any  question  on 
that  point  and  they  cannot  secure  quit-claim  deeds  from  the 
dedicator  or  his  heirs,  they  will  establish  the  title  to  the 
property  under  the  streets  and  alleys,  before  vacating  them, 
by  appropriate  court  proceedings.  It  would  hardly  seem, 
therefore,  that  the  laying  down  of  the  correct  rule  as  to  the 
proper  construction  of  the  Plat  act  and  the  Vacation  act 
would  cause  any  great  confusion  or  much  litigation  as  to 
the  question  of  titles  to  the  vacated  strips.  While  it  may, 
perhaps,  be  fairly  said  that  former  decisions  of  this  court 
have  cast  doubt  upon  the  validity  of  section  2  of  the  Vaca- 
tion act,  it  would  seem  clear  from  the  previous  discussion  in 
this  opinion  that  this  court  has  never  squarely  decided  that 
question  where  the  constitutionality  of  the  act  was  neces- 
sary for  decision  of  the  case.  Where  the  error  of  a  previ- 
ous decision  is  recognized,  the  question  whether  or  not  the 
rule  of  stare  decisis  shall  be  followed  becomes  a  simple 
choice  between  relative  evils.  The  rule  should  be  adhered 
to  unless  it  appears  that  the  principle  established  must  be 
productive  of  greater  mischief  to  the  community  than  can 
possibly  ensue  from  not  following  previous  decisions  on  the 
subject.  (7  R.  C.  L.  1009.)  The  rule  of  stare  decisis  is 
founded  largely  on  considerations  of  expediency  and  sound 
principles  of  public  policy,  it  being  indispensable  to  the  due 
administration  of  justice,  especially  by  a  court  of  last  re- 
sort, that  a  question  once  deliberately  examined  and  decided 
should  be  considered  as  settled  and  closed  to  further  argu- 
ment, and  the  courts  are  slow  to  interfere  with  the  principle 
announced  by  the  decision  and  it  may  be  upheld  even  though 
they  would  decide  otherwise  were  the  question  a  new  one. 
(15  Corpus  Juris,  918.)  In  view  of  what  has  already  been 
said  we  can  reach  no  other  conclusion  than  that  the  evils 
arising  from  adhering  to  any  former  statements  in  the  opin- 
ions as  to  the  unconstitutionality  of  section  2  of  the  Vaca- 
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tion  act  will  be  greater  than  would  arise  hereafter  by  giving 
a  correct  construction  to  that  act. 

The  suggestion  seems  also  to  be  made  that  a  change  of 
judicial  decision  as  to  the  construction  or  validity  of  a  stat- 
ute now  is  an  impairment  of  the  obligation  of  a  contract 
within  the  meaning  of  the  Federal  constitution.  We  do  not 
think  that  question  is  involved  in  this  case.  Moreover,  "a 
judicial  decision  changing  the  settled  construction  of  a  stat- 
ute as  declared  by  the  highest  court  of  the  State  is  regarded 
by  some  authorities  as  equivalent  to  a  change  in  the  statute 
itself,  and  therefore  as  a  law  impairing  the  obligation  of 
contracts  made  in  reliance  on  the  previous  construction. 
This  view,  however,  after  a  good  deal  of  confusion  in  the 
decisions,  has  been  finally  repudiated  by  the  United  States 
Supreme  Court,  and  the  rule  has  been  established  thaf  even 
a  decision  of  the  highest  court  of  a  State  overruling  a 
previous  decision  construing  a  statute  and  declaring  void  a 
contract  made  in  reliance  on  the  previous  decision  does  not 
constitute  a  law  impairing  the  obligation  of  contracts.  Cases 
of  the  United  States  Supreme  Court  in  apparent  conflict 
with  this  view  are  explained  on  the  theory  that  they  were 
cases  originating  in  the  Federal  courts,  and,  jurisdiction 
having  been  acquired  on  other  grounds,  the  Supreme  Court, 
in  the  exercise  of  its  co-ordinate  jurisdiction  to  construe 
the  State  law,  chose  to  follow  the  earlier  rather  than  the 
later  decisions  of  the  State  courts  as  the  correct  exposition 
of  the  law."  (12  Corpus  Juris,  990.)  This  question  has 
been  decided  in  accordance  with  the  doctrine  thus  laid  down 
in  Corpus  Juris,  in  National  Mutual  Building  Ass'n  v.  Bra- 
han,  193  U.  S.  635. 

In  view  of  our  conclusion  that  section  2  of  the  Vaca- 
tion act  is  valid  and  must  be  construed  in  pari  materia  with 
the  Plat  act,  under  which  this  plat  was  made  and  dedicated 
by  appellee,  and  that  section  2  of  the  Vacation  act  is  not  un- 
constitutional, the  conclusion  follows  that  the  circuit  court 
wrongly  entered  judgment  in  this  case  in  favor  of  appellee. 
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The  judgment  of  the  circuit  court  will  therefore  be  re- 
versed and  the  cause  remanded  for  further  proceedings  in 
harmony  with  the  views  herein  expressed. 

Reversed  and  remanded. 

Stone,  C.  J.,  and  Cartwright  and  Dunn,  JJ.,  dis- 
senting. 


(No.  13913. — Order  affirmed.) 

Edith  Totten,  Appellant,  vs.  Harry  Totten,  Appellee. 

Opinion  filed  June  22,  ip2i — Rehearing  denied  October  7,  ip2i, 

1.  Judgments  and  decrees — when  final  decree  may  be  modified 
after  term — summons.  Ordinarily  a  court  of  equity  has  no  power, 
after  final  decree,  to  amend  or  modify  the  principles  of  the  decree 
but  it  has  power  to  control  the  time  and  manner  of  the  execution 
of  a  judgment  or  decree,  and  a  decree  holding  that  a  deed  is  a 
mortgage  and  allowing  the  grantor  to  redeem  within  a  certain  time 
may  be  modified  to  give  an  extension  of  time  on  the  petition  of 
the  grantor  where  the  parties  answering  the  petition  have  by  their 
own  acts  prevented  compliance  with  the  decree,  and  such  parties 
need  not  be  again  served  with  summons  where  they  were  parties 
to  the  original  decree. 

2.  Same — when  a  party  cannot  complain  of  modification  of  de- 
cree. A  party  who  has  answered  a  petition  for  an  extension  of 
time  in  which  to  carry  out  the  provisions  of  a  decree  and  who  has 
appealed  from  the  order  granting  the  extension  cannot  complain 
that  a  modification  of  the  decree  requiring  the  petitioner  to  pay  in- 
terest is  a  substantial  modification  which  the  court  had  no  power  to 
make,  where  the  provision  in  the  order  for  interest  is  for  her  benefit. 

Cartwright,  Dunn  and  Thompson,  JJ.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;   the 
Hon.  George  Fred  Rush,  Judge,  presiding. 

Morris  St.  Palais  Thomas,  for  appellant. 

Burry,  Johnstone  &  Peters,  for  appellee. 
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Mr.  Chief  Justice  Stone  delivered  the  opinion  of  the 
court  : 

Appellant,  Edith  Totten,  brings  this  cause  from  the 
circuit  court  of  Cook  county  to  review  an  order  of  that 
court  extending  the  time  provided  in  a  certain  previous 
decree  within  which  appellee,  Harry  Totten,  should  pay  a 
certain  sum  of  money  found  due  under  a  warranty  deed 
held  in  the  previous  decree  to  be  a  mortgage.  The  original 
decree  holding  said  deed  to  be  a  mortgage  was  before  this 
court  for  review  in  Totten  v.  Totten,  294  111.  70,  and  that 
decree  was  there  affirmed.  The  facts  pertaining  to  the 
transactions  between  Harry  Totten,  the  mortgagor,  and 
Enoch  Totten,  deceased,  the  mortgagee,  are  set  out  in  full 
in  Totten  v.  Totten,  and  it  is  not  necessary  to  recount  them 
here.  This  case  arises  on  the  proceedings  subsequent  to  tlie 
affirmance  of  the  decree  in  tliat  case. 

The  decision  of  this  court  was  filed  June  16,  1920,  and 
a  rehearing  in  the  cause  was  denied  on  October  6,  1920. 
On  December  17,  1920,  appellee  filed  in  the  circuit  court 
the  order  of  affirmance  of  this  court,  and  upon  leave  being 
had,  filed  his  petition  for  an  order  for  additional  time  with- 
in which  to  pay  the  sum  of  $3555  found  to  be  due  by  the 
original  decree,  and  stated  as  a  reason  for  seeking  such 
extension  of  time  that  he  had  been  prevented  from  obtain- 
ing the  money  with  which  to  discharge  his  obligation  un- 
der the  decree  by  the  acts  of  appellant  and  her  brother.  The 
petition  states,  in  substance,  that  on  November  24,  1920, 
appellee  had  succeeded  in  negotiating  a  loan  for  $5000,  to 
be  secured  by  a  mortgage  on  the  property.  The  mortgage 
was  prepared,  executed  and  placed  on  record,  and  by  agree- 
ment with  the  mortgage  brokers  appellee  was  to  furnish  a 
guaranty  of  title  from  the  Chicago  Title  and  Trust  Com- 
pany; that  on  December  9  Edith  and  Gerald  Totten  be- 
gan an  ejectment  suit  in  the  superior  court  of  Cook  county 
against  appellee  and  the  Chicago  Title  and  Trust  Company 
to  recover  possession  of  the  premises,  basing  their  title  on 
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the  deed  which  had  by  the  decision  of  this  court  been  de- 
clared to  be  a  mortgage,  and  that  by  reason  of  these  acts 
on  the  part  of  the  appellant  and  her  brother,  purposely 
clouding  the  title  of  appellee,  he  was  unable  to  procure  the 
loan.  The  petition  also  sets  out  that  the  premises  are  rea- 
sonably worth  from  $12,800  to  $16,000.  Appellant  filed 
an  answer  denying  jurisdiction  of  the  court  to  enter  the 
order  prayed  for  and  denying  that  the  petition  made  out  a 
case  entitling  the  appellee  to  the  relief  sought.  The  circuit 
court  entered  an  order  extending  the  time  within  which  to 
pay  the  money  found  due  by  the  prior  decree  for  a  period 
of  ninety  days  after  the  final  determination  of  this  suit. 

Appellant  contends  that  the  order  appealed  from  is  void, 
first,  because  it  is  a  substantial  amendment  of  the  prior 
decree  entered;  and  second,  that  the  order  was  erroneous 
because  the  court  did  not  have  jurisdiction  of  Howe  and 
Gerald  Totten,  and  that  the  petition  and  proof  thereon  did 
not  make  out  such  a  case  as  entitled  appellee  to  relief. 

The  principal  contention  of  appellant  is  that  the  term  at 
which  the  original  decree  in  this  case  was  entered  in  the 
circuit  court  having  expired,  the  court  was  without  juris- 
diction of  the  subject  matter  as  well  as  of  the  parties,  and 
had  no  authority  to  extend  the  time  for  the  payment.  It 
has  long  been  the  rule  that  after  a  decree  of  court  has  been 
enrolled  and  the  term  at  which  it  was  entered  has  expired 
the  court  cannot  amend  the  principles  of  a  final  decree. 
{Cook  v.  Wood,  24  111.  295 ;  Bushnell  v.  Cooper,  289  id. 
260;  Chapman  v.  North  American,  Life  Ins.  Co.  292  id. 
179.)  But  the  question  arises  here  whether  or  not  an  ex- 
tension of  time  in  which  to  comply  with  the  decree  of  the 
court  is  an  amendment  of  the  decree.  While  usually  a 
court  of  equity  has  no  power,  after  final  decree,  to  amend, 
modify  or  alter  the  principles  of  the  decree,  the  generally 
adopted  rule  is  that  it  retains  and  possesses  the  power  to 
control  the  time  and  manner  of  the  execution  of  its  judg- 
ments and  decrees.     21  Corpus  Juris,  sec.  869;   Farmers 
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Loan  Co.  v.  Oregon  Pacific  Railway  Co.  28  Ore.  44;  Co- 
dotte  V.  Cadotte,  120  Mich.  667;  Fulton  Investment  Co, 
V.  Dorsey,  220  Fed.  298 ;  Bond  v.  South  Carolina  Railway, 
55  id.  186. 

In  Cadotte  v.  Cadotte,  supra,  a  decree  for  divorce,  by 
its  provisions  concerning  property  rights  of  the  parties  the 
defendant  was  given  thirty  days  within  which  to  make  cer- 
tain payments  of  money  and  take  over  the  equity  in  certain 
property  of  the  complainant.  After  the  thirty  days  had  ex- 
pired, and  after  the  close  of  the  term  of  court  at  which  the 
decree  was  entered,  it  was  sought  to  extend  the  time  to 
enable  her  to  pay  said  sum  of  money  and  receive  the  prop- 
erty in  question.  Such  an  order  was  entered  by  the  chan- 
cellor, and  it  was  contended  that  the  court  could  not,  after 
enrollment,  alter  or  amend  its  decree,  and  had  therefore  no 
jurisdiction  to  enter  the  order  complained  of,  and  that  such 
order  was  therefore  void.  On  appeal  it  was  held  by  the 
Supreme  Court  of  Michigan  that  while  the  court  could  not 
amend  the  decree  in  its  principles,  yet  it  retained  power  to 
control  by  a  subsequent  order  the  time  of  its  enforcement, 
and  that  the  order  extending  the  time  was  therefore  valid. 

In  Bond  v.  South  Carolina  Raihvay,  supra,  a  motion 
was  made  to  postpone  the  sale  of  the  South  Carolina 
Railway  property,  ordered  to  be  sold  by  a  certain  final  de- 
cree. As  the  affairs  of  the  railway  were  undergoing  vari- 
ous phases  of  litigation  in  the  courts,  it  was  sought,  after 
the  adjournment  of  the  term  at  which  the  decree  of  sale 
was  entered,  to  modify  the  decree  as  to  the  time  of  the 
sale.  The  final  decree  fixed  the  sale  as  of  the  i  ith  of  April, 
1893.  ^^^  question  there  arose  as  to  the  power  of  the 
court,  after  the  enrollment  of  the  final  decree  and  the  close 
of  the  term,  to  postpone  the  time  of  the  sale  of  the  prop- 
erty. It  was  held  that  while  a  material  amendment  or  al- 
teration of  the  final  decree  could  not  be  entered,  yet  the 
court  did  have  power  to  control  the  manner  of  the  exe- 
cution of  its  order  and  decree,  and  therefore  to  extend  the 
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time  in  which  sale  should  be  made.  This  same  doctrine 
is  recognized  in  2  Daniell's  Ch.  Pr.  1018,  where  numerous 
English  and  American  cases  are  cited. 

In  the  case  of  Fulton  Investment  Co.  v.  Dorsey,  supra, 
a  final  decree  had  been  entered  confirming  a  sale  of  lands 
imder  foreclosure.  An  appeal  was  taken  from  this  decree 
on  the  ground  that  after  final  decree  of  foreclosure  and  for 
sale  had  been  entered,  and  after  the  term  at  which  the  de- 
cree was  entered  had  passed,  the  decree  had  been  changed 
concerning  the  place  of  sale  of  the  property  from  Hahn's 
Peak  to  Steamboat  Springs,  Colorado ;  that  the  court  had 
no  power  to  make  such  change  of  place  of  sale,  and  the  sale 
not  having  been  made  at  the  place  designated  in  the  origi- 
nal decree,  was  invalid.  It  was  there  held  that  while  a 
court  may  not,  after  the  term,  amend  the  principles  of  a 
final  decree,  it  has  the  inherent  right  to  modify  by  a  sub- 
sequent order  the  time  of  its  enforcement  or  the  manner  in 
which  it  shall  be  enforced, — citing  numerous  cases  of  the 
Federal  court.  This  we  believe  to  be  the  true  rule.  No 
reason  based  on  justice  and  equity  arises  to  argue  against  it. 
To  hold  that  a  court  of  equity  could  not  exercise  such  con- 
trol over  its  decree  would  be  to  place  in  the  hands  of  a 
defeated  party  in  a  court  of  equity  the  power  to  nullify  the 
decree  of  that  court  by  vexatious  litigation  preventing  com- 
pliance by  the  successful  party  with  the  court's  decree. 

What  we  have  said  concerning  the  power  of  the  court 
over  enforcement  of  its  decrees  disposes  of  the  contention 
that  Howe  and  Gerald  Totten  should  have  been  served  with 
summons.  They  were  parties  to 'the  original  decree  and  are 
parties  here,  and  were  entitled  to  no  further  notice  than 
was  given  in  this  case. 

It  is  also  contended  that,  aside  from  the  question  of 
jurisdiction,  the  petition,  and  the  proof  thereon,  did  not 
make  out  such  a  case  as  entitled  appellee  to  the  extension 
of  time  sought.  With  this  contention  we  cannot  agree.  It 
is  evident  from  the  proof  in  the  record  that  the  children 
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of  Enoch  Totten  in  filing  their  ejectment  suit  did  so  for 
the  express  purpose  of  blocking  the  loan,  which  the  rec- 
ord shows  was  practically  completed,  and  preventing  com- 
pliance with  the  original  decree  by  Harry  Totten.  The 
record  shows  that  had  it  not  been  for  this  interference 
the  original  decree  would  have  been  complied  with.  There 
was  no  mistaking  the  rights  of  these  parties  as  determined 
on  the  previous  hearing  of  this  case  in  this  court.  The 
acts  of  the  appellant  and  her  brothers,  therefore,  were  not 
only  unjust  and  inequitable  as  to  Harry  Totten,  but  were 
in  utter  disregard  of  the  ruling  of  this  court  and  consti- 
tute an  attempt  to  evade  the  effects  of  that  ruling.  Such 
conduct  would  seem  to  be  unjustified  even  in  cases  where 
the  parties  are  not  related ;  and  certainly  where,  as  appears 
in  tliis  record,  the  unfortunate  appellee  is  seeking  to  pay 
an  obligation  to  the  heirs  of  his  uncle,  the  action  of  such 
heirs  in  seeking  to  evade  the  effects  of  a  holding  of  tliis 
court  is  unjustifiable  and  difficult  to  understand. 

The  ejectment  suit  was  filed  on  the  9th  day  of  Decem- 
ber. The  refusal  of  the  Chicago  Title  and  Trust  Company 
to  guarantee  the  title,  based  upon  the  filing  of  the  ejectment 
suit,  was  made  on  December  13,  and  on  December  21  ap- 
pellant and  her  brother  dismissed  at  their  own  costs,  with- 
out having  a  hearing  thereon,  the  ejectment  suit  filed.  It 
is  evident  that  the  purpose  of  the  ejectment  suit  could  only 
have  been  to  block  this  loan  and  prevent  Harry  Totten  from 
obtaining  the  relief  to  which  he  is  entitled  under  the  de- 
cree. Appellant,  therefore,  is  in  a  poor  position  to  com- 
plain of  inequities  in  this  case.  Her  attempts  to  deprive 
appellee  of  an  opportunity  to  carry  out  the  court's  decree 
have  been  flagrant,  and  the  law  would  be  impotent,  indeed, 
if  the  decrees  of  the  courts  of  the  land  could  be  blocked 
and  overpowered  by  such  proceedings  as  these.  Appellant 
is  entirely  without  equity  in  this  case. 

Counsel  for  appellant  cites  numerous  cases  in  support 
of  his  contention  that  appellee  has  no  right  to  an  extension 
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of  time  for  the  purpose  of  mortgaging  the  property  to  pay 
the  amount  found  due.  Without  discussing  those  cases  in 
detail,  it  is  sufficient  to  say  that  none  of  them  involve  facts 
where,  as  here,  parties  seeking  the  benefit  of  a  rule  con- 
tended for  have  by  their  own  acts  prevented  compliance 
with  the  decree  by  the  party  having  a  duty  to  perform  un- 
der it.  Counsel  has  cited  no  such  cases,  and  we  are  not 
aware  of  the  existence  of  any. 

Counsel  for  appellant  contends  that  the  order  entered 
here  was  more  than  a  mere  change  of  the  manner  and  time 
of  executing  the  decree.  He  cites  in  support  of  this  con- 
tention the  provisions  of  the  decree  that  a  different  place  is 
provided  for  the  execution  of  the  deeds  by  Edith,  Gerald 
and  Howe  Totten.  This,  as  we  have  seen,  relates  only  to  the 
manner  of  tlie  execution  of  the  decree  and  falls  within  the 
rule  heretofore  discussed.  Counsel  also  complains  that  the 
order  is  a  substantial  modification  of  the  original  decree, 
in  that  it  provides  that  subsequent  to  January  3,  1921, 
Harry  Totten  shall  pay  interest  at  the  rate  of  five  per  cent 
until  such  time  as  the  sum  herein  required  shall  be  paid  by 
him,  while  the  original  decree  made  no  provision  for  inter- 
est. The  imposition  of  interest  was  evidently  made  for  the 
benefit  of  appellant  and  her  brothers.  Appellee  has  assigned 
no  cross-errors.  Appellant  will  not  be  heard  to  complain 
of  a  provision  in  this  order  made  for  her  benefit. 

We  are  of  the  opinion  that  appellee  should  be  given 
ninety  days  of  free  time  after  the  last  order  in  this  litiga- 
tion shall  have  been  made  within  which  to  make  this  pay- 
ment, and  that  the  circuit  court  did  not  err  in  so  ordering. 

The  order  of  tlie  circuit  court  will  therefore  be  affirmed. 

Order  affirmed, 

Cartwright,  Dunn  and  Thompson,  JJ.,  dissenting. 
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(No.  13759. — Reversed  and  remanded.) 
The  People  ex  rel,  Rudolph  Oelsner,  Defendant  in  Error, 
vs.  Charles  S.  Andrus  et  al.  Members  of  Industrial 
Commission,  Plaintiffs  in  Error. 

Opinion  filed  June  22,  ig2i — Rehearing  denied  October  6,  1^21. 

1.  Appeals  and  errors — right  of  appeal  is  dependent  upon  stai- 
ute.  The  right  of  appeal  does  not  exist  by  virtue  of  the  common 
law  but  is  dependent  upon  some  statute  creating  it,  and  a  compli- 
ance with  the  statute  is  essential  to  the  exercise  of  the  right. 

2.  Statutes — proviso  is  not  a  part  of  the  enactment  but  must 
be  construed  with  it.  A  proviso  to  a  statute  is  not  a  part  of  the 
enactment  but  is  engrafted  on  it  for  the  purpose  of  restraining, 
modifying  or  qualifying  it  and  is  to  be  construed  with  it  so  as  to 
carry  out  the  intention  of  the  legislature. 

3.  Workmen's  compensation — a  stenographic  report  or  state- 
ment of  facts  must  be  filed  within  time  required  by  statute.  Under 
paragraph  (6)  of  section  19  of  the  Compensation  act  a  stenographic 
report  of  the  evidence  heard  before  the  arbitrator,  or  an  agreed 
statement  of  the  facts,  must  be  filed  within  twenty  days  from  the 
receipt  of  a  copy  of  the  arbitrator's  decision  or  within  not  to  ex- 
ceed thirty  days*  extended  time  granted  for  the  purpose,  and  the 
decision  of  the  arbitrator  becomes  the  decision  of  the  Industrial 
Commission  unless  the  statute  is  so  complied  with.  (Bloomington, 
Decatur  and  Champaign  Railroad  Co.  v.  Industrial  Board,  276  111. 
454,  and  Illinois  Midland  Coal  Co.  v.  Industrial  Board,  2yy  id.  333, 
distinguished.) 

4.  Same — effect  of  proviso  to  paragraph  (b)  of  section  ip  of 
Compensation  act,  relating  to  review  of  arbitrator's  decision.  The 
proviso  to  paragraph  (6)  of  section  19  of  the  Compensation  act, 
relating  to  a  review  of  the  decision  of  the  arbitrator,  is  not  a  part 
of  the  body  of  the  enactment  which  gives  the  right  of  review,  but 
its  purpose  is  to  restrain  or  qualify  the  enactment  by  permitting 
extension  of  time  by  the  Industrial  Commission,  not  exceeding 
thirty  days,  for  filing  the  stenographic  report  or  agreed  statement 
of  facts  and  to  insure  the  correctness  of  the  statement  of  facts 
or  stenographic  report  by  providing  for  authentication  at  any  time 
before  the  hearing. 

5.  Same — review  of  arbitrator's  decision  is  neither  a  review  of 
the  record  nor  a  trial  de  novo.  The  review  of  the  decision  of  the 
arbitrator  which  is  provided  for  by  paragraph  (^)  of  section  19  of 
the  Compensation  act  is  sui  generis,  as  it  is  neither  a  review  of 
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the  record  made  before  the  arbitrator  nor  a  trial  de  novo  but  is 
a  combination  of  the  two,  by  which  the  transcript  of  the  record 
is  to  be  considered,  and  the  parties  have  a  right  to  introduce  ad- 
ditional evidence. 

Farmer,  J.,  dissenting. 

Writ  of  Error  to  the  Second  Branch  Appellate  Court 
for  the  First  District ; — ^heard  in  that  court  on  writ  of  error 
to  the  Superior  Court  of  Cook  county ;  the  Hon.  M,  L.  Mc- 
KiNLEY,  Judge,  presiding. 

Edward  J.  Brundage,  Attorney  General,  (George  A. 
Schneider,  of  counsel,)  for  plaintiffs  in  error. 

Moses,  Rosenthal  &  Kennedy,  (Walter  Bachrach, 
of  counsel,)  for  defendant  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

On  October  25,  1918,  Gordon  A.  Ramsay,  administrator 
of  the  estate  of  Charles  Lange,  deceased,  applied  to  the 
Industrial  Commission  for  compensation  for  the  death  of 
Lange  on  March  14,  19 18,  alleged  to  have  resulted  from 
an  accident  which  occurred  on  November  23,  19 16,  and 
arose  out  of  and  in  the  course  of  the  employment  of  Lange 
by  Rudolph  Oelsner.  The  application  came  on  for  hear- 
ing on  January  8,  1919,  before  an  arbitrator,  who  made 
an  award  in  favor  of  the  applicant  on  January  20,  1919. 
On  February  7,  1919,  notice  of  the  decision  was  served  on 
the  attorneys  for  Oelsner,  and  on  February  12,  19 19,  he 
filed  with  the  Industrial  Commission  his  petition  for  a  re- 
view of  the  decision  of  the  arbitrator  and  stated  that  he 
intended  to  introduce  additional  evidence  on  such  hearing. 
On  March  4,  191 9,  Oelsner  filed  with  the  Industrial  Com- 
mission an  authenticated  stenographic  report  of  the  proceed- 
ings before  the  arbitrator.  The  hearing  on  the  petition  for 
review  came  before  the  commission  on  March  24,  19 19, 
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and  was  continued  to  March  27,  1919.  The  applicant  in- 
terposed an  objection  tliat  the  stenographic  report  was  not 
filed  until  twenty-five  days  after  notice  of  the  decision  of 
the  arbitrator  had  been  served,  and  therefore  the  commis- 
sion was  witliout  jurisdiction  to  hear  the  petition  for  review. 
The  objection  was  sustained  and  the  petition  dismissed,  and 
Oelsner  filed  in  the  superior  court  of  Cook  county  his  peti- 
tion in  the  name  of  the  People  against  the  members  of  the 
Industrial  Commission,  praying  for  a  writ  of  mandamus 
commanding  the  commission  to  re-instate  and  hear  his  peti- 
tion for  a  review  of  the  decision  of  the  arbitrator.  The 
petition  stated  the  foregoing  facts,  which  were  confessed  by 
demurrer,  and  the  demurrer  was  overruled.  The  defend- 
ants elected  to  stand  by  their  demurrer  and  the  writ  was 
ordered.  A  writ  of  error  was  sued  out  from  the  Appellate 
Court  for  the  First  District  for  a  review  of  the  judgment, 
and  the  Appellate  Court  affirmed  it.  This  court  awarded  a 
writ  of  certiorari  to  bring  the  record  to  this  court. 

The  court  has  not  heretofore  had  occasion  to  consider 
the  question  now  presented  but  has  decided  in  two  cases 
the  question  whether  the  statutory  limitation  of  twenty  days 
applies  to  the  authentication  of  a  stenographic  report  filed 
within  the  time  limited.  {Bloomington,  Decatur  and  Cham- 
paign Railroad  Co,  v.  Industrial  Board,  276  111.  454;  Illi- 
nois Midland  Coal  Co,  v.  Industrial  Board,  277  id.  333.) 
In  the  first  of  those  cases  a  stenographic  report  was  filed, 
in  compliance  with  the  statute,  within  the  time  extended 
for  that  purpose,  but  the  report  was  objected  to  because 
not  authenticated  by  the  signatures  of  the  parties  or  their 
attorneys  or  by  the  signature  of  the  chairman  of  the  board. 
Before  the  decision  of  the  Industrial  Board  the  transcript 
was  certified  by  the  chairman  of  the  arbitration  committee, 
and  it  was  decided  that  the  certificate  could  be  lawfully 
made  at  the  time  it  was  made.  In  the  second  case  a  tran- 
script containing  170  typewritten  pages  of  proceedings  be- 
fore the  committee  of  arbitration  was  filed  within  the  time 
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which  had  been  granted  by  the  board  in  accordance  with 
the  statute  but  it  was  not  signed  or  authenticated.  It  was 
again  held  that  if  at  any  time  before  the  hearing  the  steno- 
graphic report  is  properly  authenticated  the  statute  is  com- 
plied with  and  the  board  has  jurisdiction.  In  each  case  a 
stenographic  report  purporting  to  be  a  transcript  of  the 
proceedings  before  the  arbitration  committee  having  been 
filed  within  the  time  fixed  by  the  statute,  the  question  when 
the  authentication  could  be  made  was  the  only  one  that  was 
or  could  have  been  decided.  The  court  did  not  indulge  in 
a  lengthy  discussion  of  the  question  or  statement  of  the 
grounds  for  the  decision  and  the  language  employed  in  the 
opinions  was  not  carefully  guarded  and  limited  so  as  to 
avoid  misapprehension,  so  that,  when  considered  apart  from 
the  facts,  it  was  quite  likely  to  mislead.  The  question  now 
to  be  decided  is  whether  a  review  can  be  had  without  fil- 
ing, within  twenty  days  after  receipt  of  a  copy  of  the  de- 
cision of  the  arbitrator,  an  agreed  statement  of  facts  or  a 
correct  stenographic  report  of  the  hearing  before  the  arbi- 
trator or  committee  of  arbitration,  and  that  question  must 
be  determined  by  a  consideration  of  the  statute,  in  view  of 
recognized  and  established  practices  in  similar  cases. 

A  right  of  appeal  does  not  exist  by  virtue  of  the  com- 
mon law  but  the  right  is  dependent  upon  some  statute  cre- 
ating it.  (Ohio  and  Mississippi  Railroad  Co.  v.  Lawrence 
County,  27  111.  50;  Hesing  v.  Attorney  General,  104  id. 
292;  Hileman  v.  Beale,  115  id.  355;  Steger  v.  Sieger, 
165  id.  579;  Vickersw,  Tyndall,  168  id.  616;  Keokuk  and 
Hamilton  Bridge  Co,  v.  People,  185  id.  276.)  A  compli- 
ance with  the  statute  is  essential  to  the  exercise  of  the 
right.  BowlesviUe  Mining  and  Manf.  Co.  v.  Pulling,  89 
111.  58;  Lewis  V.  Shear,  93  id.  121 ;  Fairbank  v.  Street er, 
142  id.  226;  Coal  Belt  Electric  Railway  Co.  v.  Kays,  207 
id.  632. 

The  enacting  clause  of  paragraph  (&)  of  section  19  of 
the  Workmen's  Compensation  act  requires  service  of  a  copy 
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of  the  decision  of  the  arbitrator  or  committee  of  arbitra- 
tion and  for  a  petition  for  a  review  to  be  filed  within  fif- 
teen days,  and  this  further  requirement:  "Unless  such 
party  petitioning  for  a  review  shall  within  twenty  days 
after  the  receipt  by  him  of  the  copy  of  said  decision,  file 
with  the  commission  either  an  agreed  statement  of  the  facts 
appearing  upon  the  hearing  before  the  arbitrator  or  com- 
mittee of  arbitration,  or  if  such  party  shall  so  elect,  a  cor- 
rect stenographic  report  of  the  proceedings  at  such  hearings, 
then  the  decision  shall  become  the  decision  of  the  Industrial 
Commission  and  in  the  absence  of  fraud  shall  be  conclu- 
sive." The  language  is  plain  and  free  from  ambiguity,  and 
unless  an  agreed  statement  of  facts  or  correct  stenographic 
report  shall  be  filed  within  the  time  limited,  the  decision  of 
the  arbitrator  or  committee  of  arbitration  becomes  the  de- 
cision of  the  Industrial  Commission  and  in  the  absence  of 
fraud  is  conclusive.  A  condition  upon  which  the  right  of 
review  depends  is  there  plainly  declared  in  terms  which  can 
not  be  misunderstood  and  which  fix  the  right  of  review.  A 
compliance  with  the  statute  in  that  particular  is  essential  to 
the  exercise  of  the  right,  but  there  is  nothing  in  the  enact- 
ing clause  concerning  the  authentication  of  the  statement 
of  facts  or  stenographic  report  either  by  the  parties  or  the 
arbitrator.  There  is  added  a  proviso  for  an  extension  of 
time  by  the  Industrial  Commission  by  which  the  right  to 
a  review  may  be  saved,  and  it  is  also  therein  provided  that 
the  agreed  statement  of  facts  or  stenographic  report  shall 
be  authenticated  by  the  signatures  of  the  parties  or  their 
attorneys,  and  in  the  event  they  do  not  agree  as  to  the  cor- 
rectness of  the  stenographic  report  it  shall  be  authenticated 
by  the  signature  of  the  arbitrator  designated  by  the  com- 
mission. These  provisions  are  no  part  of  the  enacting  clause 
but  are  engrafted  on  it  for  the  purpose  of  restraining,  mod- 
ifying or  qualifying  it  and  are  to  be  construed  with  it  so 
as  to  carry  out  the  intention  of  the  legislature.  (In  re  Day, 
181  111.  73.)     The  enacting  clause  is  the  principal  part  of 
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the  statute  and  is  presumed  to  have  embodied  the  main  ob- 
ject of  the  act,  which  is  to  fix  a  time  within  which  the 
right  to  a  review  may  be  availed  of.  The  first  part  of 
the  proviso  restrains  or  qualifies  the  limitation  of  the  enact- 
ing clause  by  permitting  an  extension  of  time  by  the  Indus- 
trial Commission  for  good  cause;  the  second  is  to  insure 
the  correctness  of  the  statement  of  facts  or  stenographic 
report  for  the  purpose  of  the  hearing,  and  it  is  to  be  con- 
strued in  view  of  the  practice  in  similar  proceedings. 

The  review  provided  for  by  the  statute  is  sui  generis, 
since  it  is  neither  a  review  of  the  record  made  before  the 
arbitrator  nor  a  trial  de  novo  but  a  combination  of  the  two 
by  which  the  transcript  of  the  record  is  to  be  considered, 
and  the  parties  have  a  right  to  introduce  additional  evidence. 
There  is  a  similarity,  however,  between  the  statutory  provi- 
sion and  the  provisions  of  other  statutes  for  appeals.  Upon 
an  appeal  to  the  Appellate  Court  or  this  court  the  statute 
fixes  the  time  within  which  a  transcript  of  the  record  must 
be  filed,  and  the  court  of  review  is  without  jurisdiction  un- 
less the  statute  is  complied  with  by  filing  so  much  of  the 
record  as  could  be  obtained  and  securing  an  extension  of 
time  before  the  expiration  of  the  time  fixed  by  the  stat- 
ute for  the  completion  of  the  record.  The  record  must  be 
authenticated  by  the  keeper  of  the  records,  and,  when  the 
cause  is  submitted  for  decision,  if  there  is  no  authentication 
the  appeal  will  be  dismissed.  (Hosnier  v.  People,  96  111. 
58;  Glos  V.  Randolph,  130  id.  245.)  If  a  transcript  is  filed 
within  the  time  fixed  by  the  statute,  certified  to  be  cor- 
rect and  complete  but  the  authentication  is  incorrect  or  de- 
fective, the  transcript  is  subject  to  amendment,  or,  on  a 
suggestion  of  diminution  of  the  record,  a  writ  of  certio- 
'  rari  will  be  awarded  to  make  it  complete.  Flagler  v.  Crow, 
40  111.  70;  Toledo,  Peoria  and  Warsaiv  Railroad  Co.  v. 
Tozvn  of  Chenoa,  43  id.  209. 

Errors  on  a  trial  can  only  be  preserv^ed  by  a  bill  of  ex- 
ceptions, which  is  an  essential  part  of  the  transcript  of 
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the  record.  The  trial  court  may  extend  the  time  for  filing 
a  bill  of  exceptions,  and  if  it  is  not  filed  within  the  time 
so  extended  it  cannot  become  a  part  of  the  record;  but 
the  failure  of  a  judge  to  sign  a  bill  presented  in  apt  time 
until  after  the  time  limited  for  filing  it  has  never  prejudiced 
the  party  presenting  the  bill,  as  has  been  decided  in  numer- 
ous cases,  among  which  are  Underwood  v.  Hossack,  40  111. 
98,  Ferris  v.  Commercial  Nat,  Bank  of  Chicago,  158  id. 
237,  and  Olds  v.  North  Chicago  Street  Railroad  Co.  165 
id.  472.  Although  a  bill  of  exceptions  is  not  actually  filed 
within  the  time  limited,  it  becomes  a  part  of  the  record  if 
it  was  presented  to  the  judge  within  that  time. 

It  is  a  rule  of  this  court  with  all  the  force  of  a  statute, 
that  when  a  transcript  of  the  record  is  filed  the  appellant 
shall  in  every  case  assign  errors,  which  must  be  written 
upon  or  attached  to  the  record,  and  on  failing  to  comply 
with  the  rule  the  appeal  may  be  dismissed  or  the  judgment 
or  decree  affirmed.  It  is  not  uncommon  that  by  inadvert- 
ence or  without  fault  of  an  attorney  there  is  no  assignment 
of  errors  written  upon  or  attached  to  the  record,  but  in 
such  cases  the  court  has  uniformly  allowed  an  assignment 
of  errors  afterward.  In  Gibbs  v.  Blackwell,  40  111.  51, 
where  errors  had  not  been  assigned  on  the  record,  the  court 
refused  to  dismiss  the  appeal  on  condition  that  the  rule  be 
complied  with  at  once.  An  assignment  of  errors  upon  the 
record  is  not  a  matter  of  form  but  a  matter  of  substance 
and  no  error  can  be  considered  unless  so  assigned,  and  this 
was  stated  in  Ditch  v.  Sennott,  116  111.  288,  and  the  court 
said  that  when  attention  was  called  for  want  of  assignment 
of  errors  it  was  the  duty  of  appellant's  counsel  to  apply  to 
the  court  to  assign  errors  instanter,  and  that  when  atten- 
tion was  called  to  such  an  omission  the  court  would  require 
errors  to  be  assigned  at  once  or  in  default  thereof  v/ould 
dismiss  the  case. 

These  illustrations  show  that  the  courts,  for  the  attain- 
ment of  justice  and  an  opportunity  of  one  feeling  himself 
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aggrieved  to  obtain  a  review  of  an  adverse  decision,  while 
requiring  a  compliance  with  statutory  provisions  imposing 
conditions  upon  the  right  of  review,  have  not  denied  it  as 
to  matters  which  are  not  specifically  made  a  condition  to 
its  exercise.  It  is  quite  apparent  that  an  interpretation  of 
the  statute  which  would  -equire  a  stenographic  report  to  be 
authenticated  when  filed  would  work  a  great  hardship  in 
many  cases.  The  statute  requires  it  to  be  filed  within 
twenty  days  after  a  party  learns  of  the  decision,  and  to 
relieve  that  hardship  the  proviso  allows  the  commission  to 
extend  the  time,  not  exceeding  thirty  days.  The  qualifying 
proviso  is,  that  the  Industrial  Commission  "may  for  sufii- 
cient  cause  shown  grant  further  time,  not  exceeding  thirty 
days,'*  and  anything  said  in  any  opinion  to  the  effect  that 
time  might  be  granted  beyond  that  limit  was  incorrect  be- 
cause in  conflict  with  the  statute,  which  fixes  in  clear  and 
explicit  language  the  power  of  the  commission  to  grant  ex- 
tensions of  time,  which  it  is  manifest  might  be  insufficient 
to  secure  an  authentication  by  the  signature  of  the  arbi- 
trator designated  by  the  commission.  An  agreed  statement 
of  facts  is,  of  course,  a  statement  agreed  to  by  the  parties, 
and  as  it  is  to  be  filed  it  must  be  in  writing  and  the  agree- 
ment manifested  by  signatures  of  the  parties  or  their  at- 
torneys, so  that  the  proviso  adds  nothing  to  the  enacting 
clause  in  that  regard.  If  the  parties  do  not  agree  as  to  the 
statement  or  report  the  party  seeking  a  review  cannot  file 
such  a  statement  or  report,  and  if  a  report  is  to  be  authen- 
ticated by  an  arbitrator  the  process  is  the  same  as  in  case 
of  a  bill  of  exceptions  authenticated  by  a  judge.  There 
might  be  the  same  difficulty  often  experienced  in  securing 
authentication  of  bills  of  exception.  The  scope  and  purpose 
of  the  enacting  clause  is  to  permit  a  review  upon  the  filing 
of  an  agreed  statement  of  facts  or  stenographic  report  with- 
in the  time  therein  limited,  and  the  authentication,  when 
the  proviso  is  construed  in  the  light  of  the  uniform  prac- 
tice in  similar  cases,  may  be  made,  if  required,  at  any  time 
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before  the  hearing,  as  decided  in  the  cases  first  above  men- 
tioned. The  facts  stated  in  the  petition  for  writ  of  man- 
damus  showed  that  the  provisions  of  the  statute  granting 
a  right  of  review  had  not  been  complied  with,  and  the  court 
erred  in  overruling  the  demurrer. 

The  judgments  of  the  Appellate  Court  and  superior 
court  are  reversed  and  the  cause  is  remanded  to  the  superior 
court,  with  directions  to  sustain  the  demurrer. 

Reversed  and  remanded,  with  directions. 

Mr.  Justice  Farmer,  dissenting. 


(No.  13907. — ^Judgment  affirmed.) 

The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, ZAS".  Abosamra  Gazelle,  Plaintiff  in  Error. 

Opinion  filed  June  22,  ip2i — Rehearing  denied  October  18,  ip2i, 

1.  Criminal  law — when  indictment  for  perjury  in  making  false 
statement  in  bail  bond  is  sufficient.  An  indictment  for  perjury  in 
making  a  false  statement  in  a  bail  bond  in  a  prosecution  for  burg- 
lary and  larceny  need  not  allege  that  any  bail  was  fixed  by  the  court 
and  need  not  set  forth  in  detail  the  complete  record  or  proceed- 
ing with  reference  to  fixing  the  amount  of  the  bond,  as  the  statute 
requires  the  court,  on  the  return  of  the  indictment  in  the  burglary 
and  larceny  proceeding,  to  fix  the  bail,  but  the  indictment  for  per- 
jury should  state  that  the  offer  of  bail  was  given  in  a  judicial  pro- 
ceeding of  which  the  court  had  jurisdiction  and  that  the  false  tes- 
timony was  material  on  the  point  in  question.  {Morrcll  v.  People, 
32  111.  499,  distinguished.) 

2.  Same — one  assignment  of  perjury,  if  proved,  is  sufficient  to 
sustain  a  conviction.  Where  there  are  several  distinct  assignments 
of  perjury  upon  the  same  testimony  in  one  indictment  it  is  suffi- 
cient if  any  one  of  them  is  proved,  and  in  a  prosecution  for  mak- 
ing a  false  schedule  in  a  bail  bond  in  a  criminal  proceeding  proof 
that  the  defendant  swore  that  he  was  the  owner  of  certain  described 
real  estate  of  the  value  of  $6000,  whereas  he  had  merely  a  contract 
for  sale  of  the  property,  on  which  he  had  paid  $500,  is  sufficient  to 
justify  a  conviction. 

3.  Same — on  a  trial  for  perjury  under  the  Bond  act  an  instruc- 
tion may  refer  to  section  225  of  Criminal  Code.    Where  a  defend- 
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ant  is  indicted  for  perjury  for  making  a  false  schedule  as  provided 
in  the  Bond  act  of  1917,  it  is  not  error  to  give  an  instruction  re- 
ferring to  section  225  of  the  Criminal  Code,  relating  to  perjury, 
as  being  the  statute  under  which  the  defendant  is  charged,  as  the 
Bond  act  refers  to  the  general  perjury  statute  as  the  one  under 
which  the  defendant  shall  be  punished. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon 
county;  the  Hon.  E.  S.  Smith,  Judge,  presiding. 

S.  H.  Cummins,  and  Carey  E.  Barnes,  for  plaintiff  in 
error. 

Edward  J.  Brundage,  Attorney  General,  C.  F.  Morti- 
mer, State's  Attorney,  and  Charles  E.  Selby,  (Edward 
Pree,  and  H.  E.  Fullen wider,  of  counsel,)  for  the  People. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  a  prosecution  for  perjury  claimed  to  have  been 
committed  by  plaintiff  in  error,  Gazelle,  in  making  a  false 
and  fictitious  schedule  of  property  when  he  offered  to  be- 
come surety  on  a  bond  for  Glenn  Olson  and  Irene  Kaplan, 
who  were  under  indictment  for  burglary  and  larceny  in  the 
circuit  court  of  Sangamon  county.  Plaintiff  in  error  was 
indicted  for  perjury  in  the  circuit  court  of  said  county,  and 
on  a  hearing  in  that  court  he  was  found  guilty  of  perjury 
by  a  jury  as  charged  in  the  indictment  against  him,  and  a 
judgment  was  entered  in  that  court  on  the  verdict.  This 
writ  of  error  has  been  sued  out  to  review  that  record. 

It  is  argued  that  the  indictment  should  have  been 
quashed  on  motion  because  it  did  not  charge  that  the  court 
had  fixed  the  amount  of  the  bail  bond  upon  which  plain- 
tiff in  error  offered  himself  as  surety,  and  also  did  not 
charge  that  the  surety  must  be  worth  double  the  amount 
of  the  bond  to  be  given,  or  that  the  presiding  judge  had 
examined  the  surety  on  oath  touching  his  sufficiency  to  qual- 
ify on  the  bond.     Section  7  of  division  3  of  the  Criminal 


60  The  People  v.  Gazelle.  [299  111. 

Code,  as  amended  in  191 7,  makes  an  express  and  mandatory 
requirement  that  the  bail  shall  be  worth  double  the  amount 
of  bail  expressed  in  the  recognizance,  over  and  above  all 
exemptions  and  liens.  (Laws  of  1917,  p.  339.)  Section  8 
of  the  same  act  provides  for  an  examination  under  oath 
of  the  person  offering  himself  as  surety  on  bond,  by  the 
court,  judge  or  officer  taking  the  bail,  touching  his  suffi- 
ciency as  bondsman,  and  may  receive  other  evidence  for  or 
against  the  same  in  such  manner  as  such  court,  judge  or 
officer  may  deem  proper.  The  legislature  in  191 7  passed 
an  act  also  making  it  a  criminal  offense  to  make  or  suborn 
the  making  of  false  schedules  under  oath  or  to  testify  falsely 
as  to  the  qualifications  of  sureties  on  bail  bonds  and  recog- 
nizances and  to  provide  a  punishment  therefor,  providing, 
among  other  things,  that  any  person  having  taken  a  lawful 
oath  or  made  affirmation,  "shall  swear  or  affirm  willfully, 
corruptly  and  falsely  as  to  tlie  ownership  or  liens  or  in- 
cumbrances upon  or  the  value  of  any  real  or  personal  prop- 
erty alleged  to  be  owned  by  the  person  proposed  as  surety 
or  bail,"  shall  be  deemed  and  adjudged  guilty  of  perjury 
and  punished  accordingly.  (Laws  of  1917,  p.  215.)  Sec- 
tion 225  of  the  Criminal  Code  provides:  "Every  person 
having  taken  a  lawful  oath  or  made  affirmation,  in  any 
judicial  proceeding,  or  in  any  other  matter  where  by  law  an 
oath  or  affirmation  is  required,  who  shall  swear  or  affirm 
willfully,  corruptly  and  falsely,  in  a  matter  material  to  the 
issue  or  point  in  question,  *  *  *  shall  be  deemed  guilty 
of  perjury,  *  *  *  and  shall  be  imprisoned  in  the  peni- 
tentiary not  less  than  one  year  nor  more  than  fourteen 
years."  (Kurd's  Stat.  1917,  p.  1000.)  Section  i  of  divi- 
sion 12  of  the  Criminal  Code  provides  that  when  an  indict- 
ment is  found  as  a  true  bill,  "if  the  offense  is  bailable,  the 
court  shall  make  an  order  fixing  the  amount  of  bail  to  be 
required  of  the  accused."  (Kurd's  Stat.  1917,  p.  1029.) 
Under  this  last  provision  of  the  Criminal  Code,  when  the 
indictment  for  burglary  and  larceny  was  returned  against 
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Oison  and  Kaplan  in  the  circuit  court  of  Sangamon  county 
it  became  the  duty  of  the  court  in  that  county  to  make  an 
order  under  section  i  of  division  12  fixing  the  amount  of 
the  bail  to  be  required  of  the  accused,  and  no  offer  by  any- 
one to  become  bail  or  surety  on  the  Olson  and  Kaplan  in- 
dictment for  burglary  and  larceny  could  be  made  and  ac- 
cepted in  such  proceedings  until  such  order  fixing  bail  had 
been  entered  by  the  court,  such  order  being  part  of  the  judi- 
cial proceedings  under  the  burglary  and  larceny  indictment. 
The  indictment  in  this  cause  alleged,  among  other  things, 
that  on  September  10,  1920,  Abosamra  Gazelle,  alias  Abo- 
samva  Gazelle,  in  a  criminal  prosecution  then  and  there 
pending  in  the  circuit  court  of  Sangamon  county,  "wherein 
the  People  of  the  State  of  Illinois  were  plaintiffs  and  one 
Harry  Gilbert,  one  Glenn  Olson,  one  Fay  Olson,  one  Sam- 
uel Kaplan,  one  Irene  Kaplan  and  one  Dave  Miller  were  de- 
fendants on  the  charge  of  burglary  and  larceny  and  receiv- 
ing stolen  property,  the  said  court  and  the  said  judge  then 
and  there  having  jurisdiction  in  the  said  judicial  proceeding 
and  of  the  parties  thereto,  he,  the  said  Abosamra  Gazelle, 
then  and  there  offered  himself  as  bail  and  surety  for  the 
said  Glenn  Olson  and  Irene  Kaplan  in  the  said  judicial 
proceedings  aforesaid;  that  thereupon  the  said  Abosamra 
Gazelle  was  then  and  there  duly  sworn  by  one  Herman 
Goering,  deputy  clerk  of  said  cirguit  court,  duly  appointed, 
qualified  and  commissioned,  the  said  Herman  Goering,  dep- 
uty clerk  aforesaid,  having  power  and  authority  to  admin- 
ister the  oath  to  the  said  Abosamra  Gazelle  touching  his, 
the  said  Abosamra  Gazelle's,  qualifications  and  financial 
ability  to  become  such  bail  and  surety  as  aforesaid;  that 
it  became  and  was  material  to  the  said  point  in  question 
to  inquire  whether  the  said  Abosamra  Gazelle  was  then 
and  there  possessed  of  property  in  the  sum  of  $12,000  free 
from  all  liens,  claims  and  incumbrances,  and  that  thereupon 
the  said  Abosamra  Gazelle  being  then  and  there  duly  sworn 
as  aforesaid  by  the  said  Herman  Goering,  said  deputy  clerk 
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of  the  said  court  as  aforesaid,  and  the  said  Abosamra  Ga- 
zelle then  and  there  having  taken  a  lawful  oath  in  the  said 
judicial  proceeding  aforesaid,  touching  his,  the  said  Abo- 
samra Gazelle's,  qualifications  and  financial  ability  to  be- 
come such  bail  and  surety  aforesaid  in  the  said  judicial 
proceeding  aforesaid,  where  an  oath  or  affirmation  was  by 
law  required,  did  then  and  there  make  a  written  statement 
under  oath  of  his,  the  said  Abosamra  Gazelle's,  circum- 
stances and  property,  the  same  being  material  to  the  said 
point  in  question,  and  did  then  and  there  feloniously,  will- 
fully, corruptly  and  falsely  depose,  swear  and  testify  in  sub- 
stance, among  other  things,  that  he  was  then  and  there  the 
owner  of  the  following  described  real  estate  located  in  the 
county  of  Vermilion,  Illinois,"  thereafter  describing  the 
property,  among  other  pieces  *'lot  12  and  twenty  feet  oflf 
of  the  nortli  side  of  lot  11,  in  Morgan's  addition  to  the  city 
of  Danville,  of  the  value  of  $6000,"  etc. 

Counsel  for  plaintiff  in  error  argue  that  the  indictment 
is  defective  for  the  reason  that  it  does  not  allege  that  at 
the  time  Gazelle  offered  himself  for  bail  there  was  any 
amount  of  bail  fixed  by  the  court.  The  first  allegation  in 
the  indictment  above  quoted  alleges  that  Gazelle  offered  him- 
self for  bail  to  the  court  for  Glenn  Olson  and  Irene  Kap- 
lan in  a  certain  judicial  proceeding,  to-wit,  a  criminal  prose- 
cution then  and  there  pending  in  the  circuit  court  of  sa'd 
county,  wherein  the  People  of  the  State  of  Illinois  were 
plaintiff  and  Harry  Gilbert  and  others,  including  Olson  and 
Kaplan,  were  defendants,  on  the  charge  of  burglary  and 
larceny  and  receiving  stolen  property,  the  said  court  and  the 
said  judge  then  and  there  having  jurisdiction  in  the  judi- 
cial proceeding  and  of  the  parties  thereto.  In  People  v. 
Ashbrook,  276  111.  382,  the  court  said  (p.  385)  :  "The  pur- 
pose of  describing  in  the  indictment  the  proceeding  in  which 
the  perjury  was  committed  is  to  show  that  it  was  a  judi- 
cial proceeding  of  which  the  court  had  jurisdiction  and  that 
the  false  testimony  was  material.    A  general  description  of 
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the  proceeding  is  sufficient  and  it  need  not  be  set  out  in 
detail."  The  indictment  here  in  question  would  seem  to 
comply  with  the  requirements  of  this  holding  in  that  case. 
The  indictment  was  not  insufficient  in  failing  to  allege  that 
any  bail  was  fixed  by  the  court,  as  the  statute  clearly  re- 
quired the  court,  on  the  return  of  the  indictment  in  the 
burglary  and  larceny  proceeding,  to  fix  the  bail,  and  the 
indictment  herein  stated  that  this  offer  of  bail  was  given  in 
a  judicial  proceeding  of  which  the  court  had  jurisdiction, 
and  also  that  the  false  testimony  was  material  on  the  point 
in  question.  "The  authorities  are  agreed  that  there  are  two 
methods  of  averring  the  materiality  of  the  testimony  upon 
which  the  perjury  is  assigned,  in  common  use  and  recog- 
nized in  practically  all  the  courts  of  this  country  and  of 
England,  and  are,  first,  that  without  setting  out  all  the 
facts  from  which  the  court  may  see  the  materiality  of  the 
evidence,  the  particular  matter  or  testimony  is  set  out  with 
the  averment  of  the  pleader  that  it  was  material ;  or,  sec- 
ond, the  pleader  may  so  state  the  issues  and  the  matters 
sworn  to  in  which  it  is  alleged  the  perjury  is  committed, 
that  the  court,  from  the  averment  of  the  facts  testified 
about  and  the  nature  of  the  cause  in  which  the  testimony 
was  given,  can  see  that  the  testimony  was  material.'*  (Peo- 
ple V.  Threewitt,  251  111.  509,  and  authorities  there  cited.) 
The  indictment  in  this  case  was  clearly  drawn  under  the  first 
method  and  met  the  requirements  of  the  law  in  that  regard. 
Another  argument  of  counsel  for  plaintiff  in  error  is 
that  the  court  did  not  require  plaintiff  in  error  to  qualify 
in  double  the  amount  of  bail  fixed  in  the  case  of  Glenn  Ol- 
son and  Irene  Kaplan.  The  statute  requires  that  the  bail 
shall  be  worth  double  the  amount  expressed  in  the  recogni- 
zance, and  when  the  plaintiff  in  error  offered  himself  as 
bail  for  Olson  and  Kaplan  it  became  and  was  material  to 
the  issue  (the  issue  being  the  qualification  of  the  plaintiff 
in  error  to  act  as  bail  for  the  defendants  named,  Olson  and 
Kaplan,)  to  determine  under  section  7  of  division  3  of  the 
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Criminal  Code  (Laws  of  19 17,  p.  339,)  that  the  bail  should 
be  worth  double  the  amount  of  the  bail  expressed  in  the 
recognizance.  It  is  alleged  in  the  indictment  that  it  became 
and  was  material  to  the  point  in  question  that  this  affidavit 
of  plaintiff  in  error  showed  he  was  the  owner  of  the  real 
estate  described  therein,  and  one  of  the  assignments  for 
perjury  is  that  in  truth  and  in  fact  the  plaintiff  in  error 
then  and  there  well  knew  that  he  was  not  then  and  there 
the  owner  of  the  real  estate  described  in  the  affidavit.  The 
plaintiff  in  error  testified  in  the  circuit  court  in  regard  to 
the  property  that  was  described  in  the  affidavit,  and  con- 
ceded that  the  only  interest  he  had  in  lot  12  and  the  north 
twenty  feet  of  the  north  side  of  lot  11,  in  Morgan's  addi- 
tion to  the  city  of  Danville,  was  a  contract  for  the  purchase 
of  said  lot,  on  which  he  had  paid  $500.  Manifestly,  the 
affidavit  was  intended  to  convey  the  meaning  that  he  was 
the  owner  in  fee  of  said  lot,  and  therefore  the  provisions 
of  the  act  with  reference  to  giving  a  false  schedule  when 
applying  to  become  surety  on  bond  were  violated  by  plain- 
tiff in  error  in  the  making  of  the  affidavit. 

An  attorney  who  had  been  counsel  for  plaintiff  in  error 
in  otlier  matters  testified  he  made  the  contract  for  plaintiff 
in  error  with  reference  to  the  purchase  of  said  lot,  and  that 
the  contract  had  not  been  completed  because  of  certain  de- 
fects in  the  title  that  he  had  not  as  yet  been  able  to  rectify. 
It  is  argued  by  counsel  for  plaintiff  in  error  tliat  certain 
testimony  given  by  this  attorney  as  to  the  title  to  said  lot 
was  improperly  admitted,  because  it  was  not  shown  that 
the  attorney  was  qualified  to  give  testimony  on  the  point 
in  question.  If  it  be  conceded  for  the  purpose  of  this  case 
that  said  attorney  on  this  record  was  not  shown  to  be  quali- 
fied to  give  such  testimony,  we  cannot  see  how  it  in  any 
way  injured  plaintiff  in  error,  as  he  himself  testified  that 
at  the  time  he  gave  the  schedule  to  qualify  as  surety  the 
contract  had  not  been  completed  and  he  only  had  an  equi- 
table title  to  the  extent  of  $500  in  the  property.     In  the 
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indictment  there  are  two  assignments  against  plaintiff  in 
error  for  perjury  based  upon  the  same  affidavit :  one  that 
plaintiff  in  error  was  not  the  owner  of  the  real  estate  as 
stated  in  the  affidavit,  and  the  other  that  he  was  not  the 
owner  of  certain  property  in  Springfield,  Illinois,  of  the 
value  of  $12,000.  It  is  well  settled  that  if  there  are  sev- 
eral distinct  assignments  of  perjury  upon  the  same  testi- 
mony in  one  indictment,  it  will  be  sufficient  if  any  one  of 
them  is  proven.  Hereford  v.  People,  197  111.  222,  and 
cases  cited. 

The  evidence  in  the  record  supports  the  finding  of  the 
jury  as  to  the  guilt  of  plaintiff  in  error  under  the  indictment. 

It  is  further  argued  by  counsel  for  plaintiff  in  error  that 
there  is  no  allegation  in  the  indictment  that  the  affidavit 
made  by  plaintiff  in  error  in  applying  to  become  surety  on 
the  bond  was  false.  With  this  argument  we  cannot  agree. 
The  indictment,  among  other  things,  alleged  that  Gazelle 
then  and  there  having  taken  a  lawful  oath  in  the  judicial 
proceeding  aforesaid,  touching  his,  Gazelle's,  qualifications 
and  financial  ability  to  become  such  bail  and  surety  afore- 
said, did  then  and  there  make  a  statement  under  oath  of 
his  circumstances  and  property,  the  same  being  material  to 
the  point  in  question,  and  did  then  and  there  feloniously, 
willfully,  corruptly  and  falsely  depose,  swear  and  testify 
that  he  was  the  owner  of  the  real  estate  heretofore  de- 
scribed. The  case  of  Pollard  v.  People,  69  111.  148,  relied 
upon  by  counsel  for  plaintiff  in  error  to  show  that  this  affi- 
davit did  not  render  plaintiff  in  error  guilty  of  perjury,  we 
do  not  consider  in  point  on  the  question  here  under  con- 
sideration, as  we  are  here  construing  the  statute  of  1917 
with  reference  to  the  giving  of  a  false  affidavit  or  schedule 
as  to  the  ownership  of  property  when  applying  to  become 
surety  on  a  bond.  That  statute  was  not  then  in  force  and 
therefore  not  under  consideration  in  the  Pollard  case.  Fol- 
lowing the  language  of  section  7  of  division  3  of  the  Crimi- 
nal Code,  it  was  not  necessary  to  set  forth  in  detail  in  the 
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indictment  the  complete  record  or  proceeding  with  refer- 
ence to  fixing  the  amount  of  the  bond. 

We  do  not  consider  the  case  of  Morrell  v.  People,  32 
111.  499,  in  point  on  this  question  though  greatly  relied  on 
by  counsel  for  plaintiff  in  error.  In  that  case  there  was 
nothing  in  the  indictment  to  show  that  a  motion  for  a  con- 
tinuance was  a  part  of  the  judicial  proceeding  then  pend- 
ing before  the  court,  and  if  it  was  not  a  part  of  the  judicial 
proceeding,  then  any  affidavit,  false  or  true,  could  not  in 
any  way  be  material  to  the  matter  in  issue.  A  motion  for 
continuance  is  a  matter  which  may  or  may  not  be  a  part 
of  the  judicial  proceeding  in  a  certain  case.  There  was  no 
requirement  or  duty  imposed  on  the  court  in  the  case  cited 
to  make  such  motion  a  part  of  the  judicial  proceeding  until 
such  time  as  either  party  to  the  suit  might  desire,  but  in 
the  instant  case  it  was  not  discretionary  witli  the  court,  or 
with  counsel  for  either  party,  to  fix  the  bail  but  a  duty  which 
the  law  imposed  upon  the  court,  and  where  such  a  duty  is 
imposed  the  presumption  is  that  each  and  every  part  of  the 
judicial  proceeding  is  regular  in  form  and  has  been  com- 
plied with  and  the  bail  fixed,  and  the  allegation  in  the  in- 
dictment that  in  a  certain  judicial  proceeding  a  schedule  of 
property  was  filed  by  plaintiff  in  error  as  surety  on  a  bond 
was  a  sufficient  allegation  with  reference  to  the  materiality 
of  the  schedule.  When  the  application  was  made  to  go  on 
the  bond  of  Olson  and  Kaplan  plaintiff  in  error  was  duly 
sworn  by  the  deputy  clerk  of  Sangamon  county,  who  was 
duly  qualified  to  administer  the  oath,  (Kurd's  Stat.  1917, 
chap.  loi,  p.  2030;  Kurd's  Stat.  191 7,  sees.  8-10,  p.  639,) 
and  executed  an  affidavit,  which  was  introduced  in  evidence, 
in  which  he  stated  under  oath,  as  required  by  the  statute 
on  bonds,  that  he  was  the  owner  of  certain  real  estate  there- 
in described. 

In  our  judgment  the  allegation  in  the  indictment  as  to 
the  materiality  of  this  schedule  and  the  falsity  of  the  affi- 
davit with  reference  to  the  allegations  therein,  while  not, 
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perhaps,  as  accurately  described  as  might  have  been,  was 
sufficient  pleading  to  show  that  plaintiff  in  error  was  guilty 
of  perjury  as  charged  in  the  indictment. 

Counsel  for  the  plaintiff  in  error  object  to  instruction  i 
given  on  behalf  of  the  People,  which  charged,  under  sec- 
tion 225  of  the  Criminal  Code  heretofore  referred  to,  that 
plaintiff  in  error  was  guilty  of  perjury  as  therein  charged, 
and  it  is  contended  that  this  was  error,  as  plaintiff  in  er- 
ror was  not  being  tried  under  that  statute.  In  this  we 
think  counsel  are  mistaken.  Plaintiff  in  error  was  charged 
with  perjury  under  the  provisions  of  the  Bond  act,  passed 
in  191 7,  for  making  a  false  schedule,  and  that  statute  pro- 
vides that  a  person  so  guilty  shall  be  punished  for  perjury. 
There  can  be  no  question  that  the  Bond  act  refers  to  the 
general  perjury  statute  as  the  one  under  which  the  person 
guilty  shall  be  punished.  Therefore  there  was  no  error 
in  the  giving  of  said  instruction  referring  to  section  225 
of  the  Criminal  Code. 

Counsel  also  urge  that  the  trial  court  erred  in  giving 
the  second  instruction  for  the  People,  as  it  stated  purely  a 
question  of  law  to  the  jury.  That  instruction  told  the  jury 
that  if  they  believed  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  Abosamra  Gazelle,  committed 
the  crime  of  perjury  as  set  forth  in  the  indictment,  then 
he  should  be  found  guilty.  This  instruction  should  not 
have  been  given.  It  was  practically  without  meaning.  It 
instructed  the  jury,  in  effect,  that  if  they  believed  from  the 
evidence  that  the  plaintiff  in  error  was  guilty  they  should 
find  him  guilty.  We  cannot  see  how  he  was  injured  by 
the  giving- of  it.  Other  instructions  given  properly  defined 
the  crime  of  perjury. 

We  find  no  reversible  error  in  the  record.  The  judg- 
ment of  the  circuit  court  will  therefore  be  affirmed. 

Jtuigment  affirmed. 
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(No.  13635. — ^Judgment  affirmed.) 

Mary  Szulerecki,  Appellee,  vs,  Julius  Oppenheimer, 

Appellant 

Opinion  filed  June  22,  jp2J — Rehearing  denied  October  5,  ip2i. 

1.  Forcible  detainer — Municipal  Court  act  gives  jurisdiction  to 
that  court  in  forcible  detainer  suits.  The  municipal  court  of  Chi- 
cago has  jurisdiction  of  forcible  detainer  suits  under  the  Municipal 
Court  act  as  amended  in  19 17. 

2.  Words  and  phrases — expression  "service  of  summons,  prac- 
tice and  proceedings"  includes  service  of  process.  The  words  "ser- 
vice of  summons,  practice  and  proceedings,"  used  in  a  statute  pre- 
scribing the  form  of  proceeding  in  a  certain  class  of  cases,  are 
broad  enough  in  meaning  to  cover  the  entire  process  of  issuing, 
executing  and  returning  of  summons,  and,  if  necessary,  the  form 
of  the  summons. 

3.  Pleading — when  description  of  property  is  sufficient  in  state- 
ment of  claim  in  municipal  court.  In  a  suit  for  forcible  detainer 
in  the  municipal  court  a  description  of  the  property  in  the  com- 
plaint by  reference  only  to  Lhe  street  and  number,  city,  county  and 
State  is  a  sufficient  description,  and  includes  the  building  and  the 
lot  on  which  the  building  is  situated. 

Appeal  from  the  First  Branch  Appellate  Court  for  the 
First  District ; — heard  in  that  court  on  appeal  from  the  Mu- 
nicipal Court  of  Chicago;  the  Hon.  Bernard  P.  Barasa, 
Judge,  presiding. 

Rosenthal,  Hamill  &  Wormser,  (Lessing  Rosen- 
thal, and  Harry  Markheim,  of  counsel,)  for  appellant 

Austin  J.  Rooney,  and  Daniel  Riley  McMaster, 
for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court :. 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  for  the  First  District  affirming  a  judgment  of  the 
municipal  court  of  Chicago  in  a  forcible  detainer  suit.  Ajv 
pellee  filed  her  complaint  in  the  municipal  court  against 
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Julius  oppenheimer,  the  appellant,  claiming  that  she  is  en- 
titled to  the  possession  of  premises  in  Chicago  known  as 
4708  South  Ashland  avenue,  and  that  appellant  unlawfully 
withholds  possession  thereof  from  her.  Summons  was  is- 
sued out  of  the  court  and  appellant  entered  his  appearance 
by  his  attorney.  A  trial  was  had  before  the  court  without 
a  jury.  The  court  found  that  the  premises  were  unlawfully 
withheld  from  appellee  and  entered  judgment  accordingly. 
On  appeal  to  the  Appellate  Court  the  judgment  was  af- 
firmed, and  a  certificate  of  importance  was  issued  and  an 
appeal  granted  to  this  court. 

Appellee  leased  to  appellant  by  a  written  lease  "the  en- 
tire first  floor  and  basement  of  the  three-story  brick  building 
known  as  4708  South  Ashland  avenue,  in  Chicago,  Cook 
county,  Illinois,"  from  May  i,  1908,  to  April  30,  1918.  The 
lease  contained  this  clause:  "In  the  event  that  said  de- 
mised building,  or  any  part  thereof,  shall  be  rendered  un- 
tenantable by  fire  or  other  casualty,  or  be  damaged,  con- 
demned or  taken  by  the  public  authorities,  the  lessor  shall, 
and  agrees  to,  restore  the  same  within  ninety  days  after  any 
such  loss,  damage  or  destruction,  and  the  lessee  shall  not 
be  obliged  to  pay  rent  for  the  part  of  the  demised  prem- 
ises rendered  untenantable  while  the  same  are  not  tenant- 
able.  In  the  event  of  the  lessor's  failure  to  restore  the 
same,  as  aforesaid,  the  lessee  may  at  his  option,  but  without 
prejudice  to  his  other  rights,  terminate  this  lease."  The 
leased  premises  were  used  by  the  appellant,  in  connection 
with  the  adjacent  building,  for  a  department  store.  On 
December  24,  1914,  while  occupied  by  the  appellant,  the 
buildings  were  destroyed  by  fire,  and  nothing  remained  of 
the  premises  leased  to  him  but  the  basement  and  a  small 
part  of  the  north  and  south  walls.  During  the  following 
year  he  erected  a  one-story  building  on  the  lot  where  the 
three-story  building  had  formerly  stood,  and  continued  to 
conduct  his  department  store  thereon  without  payment  of 
rent  until  this  complaint  was  filed.  May  3,  19 18,  after  notice 
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had  been  given  him  to  surrender  the  premises  and  his  re- 
fusal so  to  do. 

Three  defenses  are  made  in  this  court  by  the  appellant 
for  our  consideration :  ( i )  The  municipal  court,  since  the 
amendment  of  section  48  of  the  Municipal  Court  act  in 
191 7,  is  without  jurisdiction  to  entertain  an  action  of  forci- 
ble entry  and  detainer;  (2)  the  description  of  the  property 
in  the  complaint  is  fatally  deficient;  (3)  if  the  municipal 
court  had  jurisdiction  of  forcible  detainer,  still  the  evidence 
does  not  show  the  premises  to  be  recovered  are  within  the 
city  of  Chicago,  county  of  Cook,  and  the  court  was  with- 
out jurisdiction  on  that  ground. 

The  jurisdiction  of  the  municipal  court  is  first  chal- 
lenged upon  the  ground  that  the  Municipal  Court  act,  since 
the  amendment  of  sections  40,  42  and  48,  makes  no  pro- 
vision for  the  process  in  forcible  detainer  suits,  but,  on  the 
contrary,  expressly  excludes  such  suits  from  the  operation 
of  the  section  which  provides  generally  for  process  in  cases 
of  the  fourth  class.  This  is  a  misapprehension  of  the  pro- 
visions of  said  sections.  It  is  conceded  that  section  2  of 
the  Municipal  Court  act  gives  jurisdiction  of  all  actions  of 
forcible  detainer,  but  appellant  argues  that  as  the  court  has 
no  authority  to  issue  summons  in  such  cases  it  is  without 
jurisdiction  of  the  subject  matter  of  such  suits. 

Section  40  aforesaid  provides  that  every  case  of  the 
fourth,  class  mentioned  in  section  2  of  the  act,  excepting 
forcible  entry  and  detainer  suits  and  other  suits  therein 
specified,  brought  in  the  mxmicipal  court,  shall  be  com- 
menced by  the  filing  by  the  plaintiff  with  the  clerk  of  a 
prcecipe  for  summons,  specifying  the  names  of  the  parties 
to  the  suit,  the  amount  of  plaintiff's  claim,  the  day  at  which 
the  summons  shall  be  returnable,  etc.  That  section  further 
provides  as  to  the  day  on  which  the  summons  shall  be  made 
returnable,  not  less  than  five  nor  more  than  fifteen  days 
from  the  filing  of  the  prcecipe,  and  then  proceeds  to  spec- 
ify what  shall  be  the  nature  and  contents  of  plaintiff's  claim. 
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Section  42  of  the  act  provides  that  every  such  summons 
shall  be  served  upon  the  defendant  by  the  same  methods 
and  in  the  same  manner  as  if  the  summons  had  issued  out 
of  the  circuit  court  and  specifies  who  shall  serve  it  and 
directs  the  officer  as  to  his  duty  in  making  return  of  the 
summons.- 

Section  48  of  the  act  specifically  provides  that  the  prac- 
tice and  proceedings  in  the  municipal  court  in  cases  of  for- 
cible entry  and  detainer  and  certain  other  actions  shall  be 
the  same,  as  near  as  may  be,  as  that  which  is  now  prescribed 
by  law  for  similar  cases  in  other  courts  of  record,  except- 
ing the  mode  of  trial  and  the  proceedings  subsequent  to  the 
trial,  and  then  follow  other  specific  exceptions.  The  first 
exception  of  those  following  as  to  forcible  entry  suits  is, 
that  no  statement  shall  be  necessary  in  such  suits  and  that 
the  complaint  in  a  forcible  detainer  suit  shall  be  the  only 
pleading  required.  In  the  concluding  part  of  the  section 
is  another  exception  as  to  the  practice  in  forcible  detainer 
suits,  in  this  language:  "In  forcible  detainer  cases  the 
plaintiflf  may  unite  with  his  claim  for  possession  of  the 
property  any  claim  for  rent  or  damages  for  withholding 
possession  of  the  same,  and  in  such  cases  the  service  of 
summons,  practice  and  proceedings  shall  be  as  provided  by 
this  act  for  fourth-class  cases  regardless  of  the  amount  of 
such  claim  for  rent  or  damages,  except  that  where  such 
amount  exceeds  $1000  the  costs  shall  be  as  in  first-class 
cases."    (Kurd's  Stat.  191 7,  p.  926.) 

The  words  "service  of  summons,  practice  and  proceed- 
ings," used  in  said  sections,  are  broad  enough  in  meaning  to 
cover  the  entire  process  of  issuing,  executing  and  returning 
of  summons,  and  even  the  form  of  the  summons.  In  other 
words,  said  sections  prescribe  fully  for  the  issuing  of  the 
summons  in  forcible  detainer  suits  and  its  form  and  man- 
ner of  service  and  return,  all  of  which  are  the  same  as 
in  other  fourth-class  cases  by  the  provisions  of  this  stat- 
ute.   This  court  has  held  where  our  Practice  act  provided 
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that  the  practice  and  pleadings  in  attachment  suits,  except 
as  otherwise  provided,  shall  conform,  as  near  as  may  be, 
to  the  practice  and  pleadings  in  other  suits  at  law,  that  the 
word  "practice,"  as  there  used,  includes  the  mode  of  serv- 
ing mesne  process  and  the  mode  of  executing  final  process. 
(Union  Nat,  Bank  of  Chicago  v.  Byram,  131  111.  92.)  Sec- 
tion 10  of  our  Ejectment  act  provides  that  "the  rules  of 
pleading  and  practice  in  other  actions  shall  apply  to  actions 
of  ejectment,  so  far  as  they  are  applicable  and  except  as  is 
otherwise  provided."  This  court  held  that  the  word  "prac- 
tice," in  that  section,  applied  to  and  included  the  time  and 
mode  of  issuing  and  returning  final  process  in  ejectment 
suits.    Wilson  v.  Trustees  of  Schools,  138  111.  285. 

The  description  of  the  property  in  this  case  is  ample  to 
identify  and  locate  it,  which  is  all  that  is  required  to  make 
a  good  description.  {Stevens  v.  Wait,  112  111.  544;  Ma- 
son V.  Merrill,  129  id.  503.)  The  description  in  the  com- 
plaint is  not  indefinite  or  insufficient.  Real  property  is  often 
described  in  this  manner,  and  it  is  well  understood  when 
the  house  number  and  the  street,  city,  county  and  State  are 
g^ven  of  a  piece  of  property,  that  such  description  includes 
the  building,  and  the  lot  on  which  it  is  situated,  while  the 
building  exists,  and  the  lot,  only,  after  the  building  is  de- 
stroyed. The  building  was  destroyed  and  the  property 
sought  to  be  recovered  was  not  the  specific  property  leased 
to  appellant,  but  the  whole  lot  which  the  building  had  oc- 
cupied. The  destruction  of  the  building  and  the  number 
thereon  did  not  destroy  or  make  inapplicable  the  descrip- 
tion of  the  property  by  which  it  was  known.  Appellant 
himself  in  testifying  described  it  in  the  same  manner.  The 
written  lease  was  introduced  in  evidence,  and  recites  that 
the  property  at  4708  South  Ashland  avenue  is  in  Chicago, 
Cook  county,  Illinois.  Appellant  in  his  testimony  described 
the  property  "referred  to  in  the  lease"  as  "the  three-story 
brick  building  known  as  4708  South  Ashland  avenue,"    The 
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evidence  shows  clearly  that  the  property  is  in  Cook  county, 
in  the  State  of  Illinois,  and  that  it  is  known  by  the  de- 
scription found  in  the  complaint 

The  court  properly  found  in  favor  of  appellee,  and  the 

judgment  should  be  and  is  affirmed.      ,    ,         ,«•        , 
•^     **  Judgment  affirmed. 


(No.  13524. — ^Judgment  afl&rmed.) 

John  P.  Golden  et  al.  Appellants,  vs.  William  L.  Ell- 
wood  et  al.  Appellees. 

Opinion  filed  June  22,  ip2i — Rehearing  denied  October  6,  1^21. 

1.  Banks — when  executors  cannot  be  held  liable  as  stockhold- 
ers. Under  section  6  of  article  11  of  the  constitution  only  stock- 
holders are  made  personally  liable  for  the  amount  of  stock  held 
by  them,  and  executors  who  hold  a  testator's  shares  of  capital  stock 
in  a  bank,  and  who  without  authority  under  the  will  take  a  certi- 
ficate for  the  same  amount  of  stock  issued  to  the  testator's  estate 
by  another  bank  which  has  taken  over  the  business  of  the  former 
bank,  cannot  be  held  personally  liable  in  a  suit  in  equity  brought, 
after  the  failure  of  the  latter  bank,  for  the  sole  purpose  of  recov- 
ering under  said  section  of  the  constitution. 

2.  Principal  and  agent — when  agent  acting  without  authority 
is  personally  liable.  An  agent  may  become  liable  upon  an  implied 
warranty  or  on  a  charge  of  fraud  or  deceit  where  he  acts  or  con- 
tracts in  the  name  of  his  principal  without  authority  or  in  excess 
of  authority. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  DeKalb  county;  the  Hon.  Mazzini  Slusser,  Judge, 
presiding. 

Thomas  M.  Cliipfe,  and  Hiram  T.  Gilbert,  for  ap- 
pellants. 

Knapp  &  Campbell,  (John  R.  Cochran,  and  Leon- 
ard Ferris  Martin,  of  counsel,)  for  appellees. 
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Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

The  Appellate  Court  for  the  Second  District  affirmed  a 
decree  of  the  circuit  court  of  DeKalb  coimty  sustaining  a 
demurrer  to  and  dismissing  for  want  of  equity  a  bill  filed 
by  appellants,  John  F.  Golden  and  Bernard  Horwich,  re- 
ceiver of  the  Ashland-Twelfth  State  Bank,  as  creditors  of 
the  LaSalle  Street  Trust  and  Savings  Bank,  against  Wil- 
liam L.  EUwood,  Erwin  Perry  Ellwood  and  Albert  Wal- 
lace Fisk,  appellees,  as  stockholders  of  said  bank,  to  enforce 
their  personal  liability  as  stockholders  under  section  6  of 
article  1 1  of  our  constitution.  The  Appellate  Court  granted 
a  certificate  of  importance,  and  a  further  appeal  is  prose- 
cuted by  said  creditors  to  this  court. 

Isaac  L.  Ellwood  died  testate  September  ii,  1910,  and 
letters  testamentary  were  issued  to  appellees,  William  L. 
Ellwood,  Erwin  Perry  Ellwood  and  Albert  Wallace  Fisk, 
by  the  county  court  of  DeKalb  county,  October  24,  1910. 
At  the  time  of  his  death  Isaac  L.  Ellwood  was  the  owner 
of  fifty  shares  of  the  capital  stock  of  the  LaSalle  Street 
National  Bank.  On  October  21,  19 12,  tlie  LaSalle  Street 
Trust  and  Savings  Bank  was  organized  for  the  purpose  of 
taking  over  the  business  of  the  LaSalle  Street  National 
Bank,  which  had  discontinued  business  on  October  2,  19 12, 
and  all  of  its  assets  were  transferred  to  the  LaSalle  Street 
Trust  and  Savings  Bank.  On  November  i,  1912,  appellees 
caused  to  be  issued  by  the  latter  bank,  in  exchange  for  the 
fifty  shares  of  the  capital  stock  of  the  LaSalle  Street  Na- 
tional Bank  owned  by  the  deceased  at  his  death,  fifty  shares 
of  the  capital  stock  of  the  LaSalle  Street  Trust  and  Sav- 
ings Bank.  The  certificate  was  issued  to  the  "estate  of 
Isaac  L.  Ellwood."  The  LaSalle  Street  Trust  and  Savings 
Bank  became  insolvent,  and  was  dissolved  by  reason  thereof 
by  decree  of  the  circuit  court  of  Cook  county  on  January 
18,  191 5.  At  the  suspension  of  business  it  was  indebted 
to  appellant  Golden  in  the  sum  of  $11,116.64,  and  to  ap- 
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pellant  Horwich,  as  receiver  of  the  Ashland-Twelfth  State 
Bank,  in  the  sum  of  $205,653.77,  all  of  which  indebtedness 
had  accrued  during  the  period  the  fifty  shares  of  stock  stood 
in  the  name  of  the  estate  of  Isaac  L.  EUwood.  The  aggre- 
gate amount  of  the  liability  of  the  LaSalle  Street  Trust  and 
Savings  Bank  for  the  period  the  fifty  shares  were  in  the 
name  of  the  estate  of  Isaac  L.  EUwood  was  $2,500,000. 

The  foregoing  facts  and  other  facts  were  alleged  by 
appellants,  and  the  bill  entitles  them  to  recover  if  the  spe- 
cific facts  above  set  forth  are  sufficient  to  charge  and  hold 
appellees  as  stockholders  of  the  LaSalle  Street  Trust  and 
Savings  Bank,  under  the  following  authorities :  Barnes  v. 
Doris,  102  III.  350;  Tunesma  v.  Schuttler,  114  id.  156; 
Queenan  v.  Palmer,  117  id.  619;  Palmer  v.  Woods,  149 
id.  146. 

The  prayer  of  the  bill  is  for  a  decree  against  appellees 
for  the  payment  of  the  sum  of  $5000  in  satisfaction  of 
their  liability  as  stockholders  of  the  LaSalle  Street  Trust 
and  Savings  Bank  to  the  creditors  thereof,  to  be  paid  into 
court  or  to  a  receiver  to  be  appointed  by  the  court,  under 
section  6  of  article  11  of  the  constitution  of  this  State. 
Under  the  averments  of  the  WU  the  only  question  for  our 
consideration  is  whether  or  not  appellees  are  stockholders 
or  can  be  held  as  stockholders  under  said  section  of  the 
constitution.  Appellants  insist  that  the  allegations  are  suffi- 
cient to  charge  appellees  as  stockholders,  and  they  further 
insist  that  if  appellees  cannot  be  held  as  stockholders  they 
should  be  held  liable  in  the  sum  of  $5000,  under  the  authori- 
ties above  cited,  if  there  is  any  theory  upon  which  they  may 
be  held  liable  as  for  fraud  and  deceit,  or  upon  an  implied 
warranty  that  they  had  authority  to  have  said  stock  issued 
to  the  estate  of  Isaac  L.  EUwood. 

There  is  no  averment  in  the  bill  that  the  appellees  were 
at  any  time  stockholders  in  the  LaSalle  Street  Trust  and 
Savings  Bank  or  that  any  stock  was  ever  issued  to  them  in 
their  individual  names  or  in  their  names  as  executors.    It 
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does  aver,  in  addition  to  the  specific  facts  above  set  forth, 
that  the  appellees,  as  executors  aforesaid,  retained  the  fifty 
shares  of  stock  in  their  possession,  and  in  their  capacity  as 
executors  received  from  the  trust  and  savings  bank  the  sura 
of  $62.50  as  a  dividend  declared  by  the  directors  of  the 
bank  upon  said  stock  and  have  ever  since  retained  said  sum. 
The  bill  further  avers  that  the  testator  did  not,  by  his  last 
will  and  testament  or  otherwise,  empower  the  appellees,  or 
either  of  them,  to  purchase,  acquire  or  hold  in  their  capac- 
ity as  executors  shares  of  stock  in  any  banking  corporation, 
which  want  of  power  was  well  known  to  appellees.  This 
court  has  held,  where  the  question  was  directly  before  it, 
that  appellees  had  no  power  or  authority  to  invest  in  said 
stocks  or  to  hold  the  same  as  executors  under  the  will  of 
the  testator.  (Golden  v.  Cervenka,  278  111.  409.)  The 
averments  in  the  bill  cannot  possibly  be  held  sufficient  to 
charge  that  appellees  were  stockholders.  They  cannot  be 
held  as  stockholders  because  of  the  fact  that  they  had  no 
authority  to  have  the  stock  issued  to  the  estate  or  by  rea- 
son of  the  fact  that  they  collected  a  dividend  thereon  as 
executors. 

Section  6  of  article  11  of  the  constitution,  under  which 
appellants  seek  to  charge  appellees,  provides  as  follows: 
"Every  stockholder  in  a  banking  corporation  or  institution 
shall  be  individually  responsible  and  liable  to  its  creditors, 
over  and  above  the  amount  of  stock  by  him  or  her  held, 
to  an  amount  equal  to  his  or  her  respective  shares  so  held, 
for  all  its  liabilities  accruing  while  he  or  she  remains  such 
stockholder."  This  provision  only  purports  to  hold  stock- 
holders in  such  liability.  No  one  but  an  actual  stockholder 
can  be  held  to  such  liability.  There  is  abundance  of  au- 
thority that  under  certain  circumstances  an  agent  may  be- 
come liable  upon  an  implied  warranty  or  on  a  charge  of 
fraud  or  deceit  where  he  acts  or  contracts  in  the  name  of 
his  principal  without  authority  or  in  excess  of  his  authority. 
{Seeberger  v.  McCormick,  178  111.  404;   2  Corpus  Juris, 
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804 ;  Story  on  Agency,  sec.  264. )  The  ground  of  liability 
in  cases  where  the  contract  contains  no  apt  words  to  charge 
the  agent  on  the  covenants  of  the  contract  is  based  upon 
an  implied  warranty  or  upon  fraud  and  deceit.  No  such 
action  can  be  maintained  here  because  no  such  case  was 
made  by  the  complainants'  bill.  The  bill  is  brought  for 
the  purpose,  alone,  of  recovering  under  said  section  of  the 
constitution  from  appellees  as  stockholders.  No  apt  aver- 
ments are  made  to  charge  any  other  character  of  liability. 
The  court  therefore  properly  sustained  the  demurrer  to  ap- 
pellants' bill. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


(No.  13837. — ^Reversed  and  remanded.) 

Wymer  Schlosser,  Appellee,  vs.  The  Sanitary  District 

OF  Chicago,  Appellant. 

« 

Opinion  filed  June  22,  1^21 — Rehearing  denied  October  /,  ip2i. 

1.  Sanitary  districts — action  for  damages  arising  from  opera- 
tion of  a  sanitary  district  must  be  brought  within  five  years  from 
completion  of  work.  In  an  action  for  permanent  injury  to  land 
caused  by  the  existence,  operation  and  use  of  the  drainage  canal 
of  a  sanitary  district  all  damages  must  be  recovered  in  a  single 
suit,  and  that  suit  must  be  brought  within  five  years  after  comple- 
tion of  the  work  and  putting  it  in  operation  in  the  manner  and  to 
the  amount  authorized  by  law. 

2.  Same — when  action  for  damages  from  overflow  is  barred. 
An  action  for  damages  to  land  caused  by  turning  the  water  of  the 
canal  of  the  Sanitary  District  of  Chicago  into  the  Illinois  river 
is  barred  where  the  evidence  shows  the  action  was  not  brought 
within  five  years  from  the  time  the  water  first  invaded  the  plain- 
tiff's land,  which  was  the  issue  raised  by  the  pleadings,  even  though 
the  full  extent  of  the  damage  was  not  then  apparent. 

Appeal  from  the  Circuit  Court  of  Marshall  county;  the 
Hon.  Theodore  N.  Green,  Judge,  presiding. 
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WiLLiAM  F.  MuLViHiLL,  and  Walter  E.  Beebe, 
(John  Dailey,  Morton  S.  Cressy,  and  Preston  Clark, 
of  counsel,)  for  appellant. 

R.  Magoon  Barnes,  Jay  H.  Magoon,  and  Wallace 
J.  Black,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  appeal  by  the  Sanitary  District  of  Chicago  from  a 
judgment  of  $2500  recovered  in  the  circuit  court  of  Mar- 
shall county  by  Wymer  Schlosser  is  brought  directly  to  this 
court  because  the  plaintiff's  title  is  put  in  issue  by  the  plead- 
ings and  therefore  a  freehold  is  involved. 

The  suit  was  begun  on  January  30,  1905,  and  the  dec- 
laration consisted  of  twelve  counts,  each  charging  perma- 
nent injury  to  the  plaintiff's  land  caused  by  the  operation 
and  construction  of  the  sanitary  district  channel;  that  by 
the  lowering  of  the  bear-trap  dam  at  Lockport  the  sani- 
tary district  permitted  the  waters  of  Lake  Michigan  to  pass 
through  the  drainage  channel  into  the  Desplaines  and  Illi- 
nois rivers,  and  thereby  the  land  of  the  plaintiff  was  sub- 
merged and  damaged.  Besides  the  plea  denying  title  the 
defendant  filed  a  plea  of  the  general  issue  and  another  of 
the  five  year  Statute  of  Limitations.  To  the  plea  of  the 
Statute  of  Limitations  the  plaintiff  replied  that  the  waters 
were  turned  into  the  Desplaines  river  by  the  sanitary  dis- 
trict on  January  17,  1900;  that  the  plaintiff's  land  is  situ- 
ated more  than  100  miles  from  the  place  where  the  waters 
were  so  turned  in;  that  none  of  the  waters  so  turned  in 
by  the  sanitary  district  did  reach,  overflow  or  go  upon  any 
of  the  lands  of  the  plaintiff  prior  to  the  first  day  of  Feb- 
ruary, 1900;  that  plaintiff  was  not  bound  to  commence  any 
suit  for  the  damages  described  in  his  declaration  prior  to 
the  date  that  the  waters  of  the  sanitary  district  had  actually 
physically  damaged  and  injured  his  land;  that  the  fair  cash 
market  value  of  his  land  was  not  depreciated,  injured  or 
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damaged  until  the  waters  reached  his  land,  and  that  he  did 
commence  his  suit  within  five  years  after  the  time  any  of 
said  waters  in  any  manner  damaged  or  injured  his  land  and 
did  depreciate  the  fair  cash  market  value  thereof.  A  de- 
murrer to  the  replications  was  overruled.  Thereupon  the 
defendant  rejoined  that  the  waters  in  the  declaration  men- 
tioned were  first  caused  to  flow  into  the  Desplaines  and  Illi- 
nois rivers  on  January  17,  1900,  and  reached,  flowed  by  and 
invaded,  if  at  all,  the  plaintiff's  land  on  January  17,  1900; 
that  the  injury  and  damage  set  forth  in  the  plaintiff's  dec- 
laration, if  any  such  occurred  by  any  act  of  the  defendant, 
arose,  if  at  all,  on  January  17,  1900,  when  the  waters  of 
the  defendant  were  first  turned  from  its  main  channel  and 
caused  to  flow  into  the  Desplaines  and  Illinois  rivers,  and 
reached,  flowed  by  and  invaded,  if  at  all,  the  land  of  the 
plaintiff.  Two  other  rejoinders  were  filed  which  need  not 
be  noticed.  The  plaintiff  filed  a  sur-re joinder  to  the  repli- 
cation which  has  been  stated,  saying  that  the  waters  did 
not  on  January  17,  1900,  overflow  or  invade,  and  had  not 
before  that  time  reached,  overflowed  or  invaded,  any  of  the 
land  in  the  plaintiff's  declaration  mentioned,  and  that  the 
damage  set  forth  in  the  declaration  did  not  accrue  to  said 
land  on  January  17,  1900,  because  of  any  act  of  the  de- 
fendant before  that  time  done,  and  that  the  cause  of  action 
sued  for  in  the  plaintiff's  declaration  did  not  accrue  to  the 
plaintiff  more  than  five  years  before  the  commencement  of 
the  suit. 

The  demurrer  having  been  overruled  to  the  replication 
which  averred  that  the  water  was  turned  into  the  river  on 
January  17,  1900,  but  did  not  reach,  overflow  or  go  upon 
any  of  the  land  of  the  plaintiff  prior  to  the  first  day  of 
February,  1900,  must  have  been  based  upon  the  view  that 
the  cause  of  action  did  not  arise  at  the  time  the  water  was 
turned  into  the  river  on  January  17  but  at  the  time  it 
reached  and  overflowed  the  plaintiff's  land,  and  on  the  trial 
the  jury  were  instructed  according  to  this  view.    The  ap- 
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pellant  not  having  stood  by  its  demurrer  but  having  pleaded 
over,  cannot  now  question  the  ruling  of  the  court  on  its 
demurrer,  as  it  attempted  to  do  by  the  two  rejoinders  whose 
contents  have  not  been  stated.  The  first  rejoinder,  how- 
ever, averred  that  the  water  reached,  flowed  by  and  in- 
vaded the  plaintiff's  land  on  January  17,  1900,  and  the 
sur-rejoinder  took  issue  on  this  question  of  fact.  So  far 
as  the  Statute  of  Limitations  is  concerned,  therefore,  the 
only  issue  in  the  case  was  whether  the  waters  of  the  sani- 
tary district  let  into  the  Desplaines  and  Illinois  rivers 
reached  and  overflowed  the  land  of  the  appellee  more  than 
five  years  before  the  commencement  of  the  suit.  The  court 
instructed  the  jury  that  if  they  did  so  the  jury  should  find 
a  verdict  for  the  defendant.  The  appellant  asked  an  in- 
struction for  a  verdict  in  its  favor,  which  the  court  refused. 
This  instruction  should  have  been  given. 

The  evidence  in  regard  to  the  time  when  the  waters 
from  the  sanitary  district  reached  and  affected  the  appel- 
lee's land  consisted  of  the  testimony  of  E.  H.  Heilbron,  a 
civil  engineer  in  the  employ  of  the  appellant;  the  govern- 
ment contour  map  showing  the  elevation  of  the  land;  the 
gauge  readings  of  the  Illinois  river  at  Henry  and  at  Peoria ; 
the  testimony  of  David  H.  Dugan,  another  engineer,  in 
connection  with  tlie  map  and  the  gauge  readings;  and  the 
testimony  of  Peter  Bestold  and  Frank  Beaumaster,  two  wit- 
nesses for  the  appellee.  Engineer  Heilbron  testified  that  he 
was  familiar  with  the  Illinois  river  and  its  tributaries  and 
had  made  an  investigation  of  the  flow  of  the  current  from 
the  controlling  works  at  Lockport  to  the  Eads  bridge  at 
East  St.  Louis,  and  that  the  200,000  cubic  feet  of  water 
which  was  turned  into  the  Illinois  river  on  January  17, 
1900,  would  arrive  at  a  point  opposite  the  land  of  appellee 
in  something  less  than  four  days.  Bestold  and  Beaumas- 
ter were  both  residents  of  Lacon,  who  had  lived  there  and 
in  the  vicinity  for  many  years.  Bestold  was  a  farmer  and 
Beaumaster  a  commercial  fisherman.     They  were  familiar 
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with  the  river,  and  both  noticed  the  difference  in  the  height 
of  the  water  after  the  water  was  turned  in  by  the  sanitary 
district.  Bestold  testified  that  after  the  water  was  turned 
in,  in  1900,  there  was  not  much  of  a  change;  in  1902  a  big 
change.  He  did  not  notice  any  change  in  1900  after  Feb- 
ruary and  March.  The  water  stayed  three  and  a  half  to 
four  feet  higher  than  it  did  before.  He  said  that  he  re- 
membered the  condition  of  the  Illinois  river  after  January 
17,  1900,  and  had  testified  to  those  conditions  before.  He 
had  testified  in  cases  of  this  character  about  twenty-five 
times.  When  the  water  was  turned  in,  in  the  first  year  it 
rose  in  the  first  fifteen  days  about  two  feet.  He  could  not 
say  how  much  in  the  first  ten  days.  It  rose  some  from  the 
time  the  water  was  turned  in, — from  the  first  few  days. 
He  had  cattle  in  the  bottoms  and  was  interested  watching 
the  water.  He  had  a  bridge  in  where  he  could  tell  the  rise. 
It  rose  about  two  feet  and  stopped.  Beaumaster  testified 
that  he  noticed  the  difference  in  the  river  and  in  the  back- 
water after  the  sanitary  district  water  was  turned  in, — ^he 
should  think  in  about  a  week ;  and  at  another  time  he  said 
when  they  first  turned  the  water  in  he  noticed  a  change  in 
the  river, — the  start  of  it  in  three  or  four  days. 

Sheets  45  and  46  of  a  survey  of  the  Illinois  river,  made 
under  the  direction  of  the  War  Department  of  the  United 
States,  showing  the  land  in  controversy,  were  introduced  in 
evidence.  These  sheets  show  the  elevation  of  tlie  land  in 
one-foot  contours  and  refer  to  the  Memphis  datum.  From 
the  data  which  they  contain  the  quantity  of  land  which 
would  be  overflowed  in  various  stages  of  the  water  was 
calculated  and  testified  to  by  David  H.  Dugan,  an  engineer 
of  the  sanitary  district.  The  daily  gauge  readings  showing 
the  elevation  of  the  surface  of  the  river  at  Henry  and  Peoria 
for  many  years  before  and  after  1900  were  introduced  in 
evidence,  and  it  was  testified  that  the  elevation  of  the  sur- 
face of  the  water  at  Henry  and  that  at  a  point  opposite 
the  land  in  question  are  the  same.    Based  upon  these  gauge 
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readings  and  the  contour  map  and  his  knowledge  as  an  en- 
gineer the  witness  was  able  to  testify  to  the  level  of  the 
water  each  day  between  January  17  and  January  30,  1900, 
upon  the  appellee's  land  and  the  quantity  of  it  that  was 
overflowed.  He  testified  that  for  the  fourteen  days  from 
January  17  to  January  30,  both  inclusive,  the  elevation  of 
the  surface  of  the  water  above  Memphis  datum,  in  feet,  was, 
respectively,  441-29,  44I-94j  442.04,  443-34,  443-89,  444- 14> 
444.29,  44404,  444.59,  444-64,  444-59,  444.59,  444.29, 
444.24;  and  that  the  quantity  of  land  overflowed  on  those 

respective  days,  in  acres,  was  30,  57,  61,  127,  164,  177, 
183,  194,  196,  198,  196,  196,  183,  181  and  177.  This  is  in 
accordance  with  the  testimony  of  Heilbron  that  the  water 
would  arrive  at  a  point  opposite  the  appellee's  land  in  some- 
thing less  than  four  days,  and  of  Bestold  and  Beaumaster 
in  regard  to  the  rise  within  a  week  or  ten  days  after  the 
water  was  turned  in.  Other  witnesses  who  testified  to  the 
rise  in  the  river  after  the  sanitary  district  water  was  turned 
in  were  unable  to  state  when  they  first  noticed  the  change 
and  did  not  undertake  to  fix  the  time  when  it  occurred. 

The  drainage  canal  is  a  permanent  structure  whose  use 
and  operation  in  the  manner  authorized  by  law  were  neces- 
sarily injurious  to  the  appellee's  land.  The  declaration  did 
not  complain  of  the  manner  of  construction,  operation  or 
use  of  the  canal  or  the  works  connected  with  it  or  of  any 
negligence  of  the  appellant,  but  alleged  a  permanent  injury 
to  the  appellee's  land  caused  by  the  existence,  operation 
and  use  of  the  canal  in  the  manner  authorized  by  law.  For 
such  injury  the  person  injured  must  recover  all  damages 
which  he  has  sustained  or  will  sustain  in  the  future  from 
the  operation  of  the  canal  in  the  manner  and  to  the  amount 
then  authorized  by  law  in  a  single  suit,  and  that  suit  must 
be  brought  within  five  years  after  the  completion  of  the 
work  and  putting  it  in  operation.  (Suehr  v.  Sanitary  Dis- 
trict, 242  111.  496 ;  Vette  v.  Sanitary  District,  260  id.  432 ; 
Shaw  V.  Sanitary  District,  267  id.  216;   Wheeler  v.  Sam- 
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tary  District,  270  id.  461.)  The  parties  by  their  pleadings 
in  this  case  have  raised  the  issue  of  the  limitation  of  the 
action,  not  with  reference  to  the  time  when  the  work  was 
completed  and  put  in  operation  but  with  reference  to  the 
time  when  the  appellee's  land  was  actually  invaded  by  the 
waters  of  the  district.  It  is  not  material  that  the  water 
did  not  at  once  render  the  land  useless.  If  the  flow  of 
water  in  the  river  was  increased,  the  cause  of  action  was 
complete,  as  we  have  held,  when  the  work  was  complete 
and  put  in  operation.  The  limitation  under  the  pleadings 
in  this  case,  however,  began  to  run  when  the  increased 
flow  of  water  reached  the  appellee's  land,  and  he  was  bound 
to  sue  within  five  years  of  that  time,  not  only  for  all  the 
damages  which  he  had  sustained  but  for  all  which  he  would 
sustain  thereafter  or  be  barred  from  maintaining  any  action. 
The  evidence  tends  to  show  that  the  rise  of  two  or  three 
feet  between  January  17  and  January  30  was  not  an  un- 
usual rise;  that  the  water  had  been  higher  before  1900  than 
it  was  in  that  year;  that  the  appellee  was  able  to  cultivate 
the  land  in  1900  and  1901  and  raise  crops,  and  that  it  was 
not  until  after  1901  that  his  land  was  overflowed  so  as  to 
deprive  him  of  its  use  for  farming  and  pasture.  The  depth 
of  the  water  over  the  appellee's  land  would  vary  in  accord- 
ance with  the  variation  in  the  quantity  of  water  naturally 
flowing  in  the  river.  If  the  water  naturally  flowing  in  the 
river  in  the  crop  seasons  in  1900  and  1901  was  such  that 
the  addition  of  the  water  from  the  drainage  canal  would 
not  overflow  the  appellee's  land  to  so  great  a  depth  that  he 
could  not  farm  or  pasture  it  in  those  seasons,  this  would 
not  affect  his  right  of  action  for  the  turning  of  the  water 
into  the  river  and  raising  the  level  above  what  it  would  have 
been  without  the  water  so  turned  in.  The  cause  of  action 
which  accrued  by  reason  of  the  construction  and  operation 
of  the  work  was  not  affected  by  the  fact  that  the  full  amount 
of  the  damage  which  would  be  sustained  did  not  accrue  or 
was  not  apparent  immediately. 
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The  court  instructed  the  jury  that  if  it  appears  by  a 
preponderance  of  the  evidence  that  prior  to  January  30, 
1900,  any  water  from  the  Illinois  river  invaded  any  por- 
tion of  the  appellee's  land  that  it  would  not  have  invaded 
had  not  the  sanitary  district  turned  its  flow  into  the  Illinois 
river,  the  damages  to  the  entire  land  described  in  the  ap- 
pellee's declaration  occurred  on  the  date  when  such  invasion 
took  place,  and  in  that  state  of  the  proof  the  plaintiff  can 
not  recover.  This  instruction  was  more  favorable  to  the 
plaintiff  than  he  was  entitled  to.  The  evidence  showed, 
without  contradiction,  that  water  from  the  Illinois  river  did 
invade  the  plaintiff's  land  which  would  not  have  been  in- 
vaded had  the  sanitary  district  not  turned  its  flow  into  the 
Illinois  river,  and  the  court  should  have  instructed  the  jury 
to  find  a  verdict  for  the  defendant. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


(No.  13832. — ^Judgment  affirmed.) 

Charl^  Counselman  et  al  Appellants,  vs.  The  Wiscon- 
sin Lime  and  Cement  Company,  Appellee. 

Opinion  filed  June  22,  1^21 — Rehearing  denied  October  12,  IQ21, 

1.  Plats — when  deeds  dated  prior  to  recording  of  plat  do  not 
create  presumption  that  dedicator  did  not  own  subdivision.  The 
admission  in  evidence  of  deeds  dated  prior  to  the  recording  of  a 
plat  will  not  create  a  presumption  that  the  dedicator  did  not  own  all 
the  land  in  the  subdivision  where  the  deeds  were  not  filed  for  rec- 
ord until  after  the  plat  was  recorded,  as  the  plat  becomes  effective 
as  a  conveyance  when  it  is  recorded  and  the  presumption  of  de- 
livery which  arises  from  the  recording  of  a  deed  does  not  go  back 
of  the  fact  of  possession  or  recording  on  which  it  is  based. 

2.  Same — when  plat  is  accepted  although  alleys  are  not  named. 
A  plat  properly  made,  certified,  acknowledged  and  recorded  in  sub- 
stantial compliance  with  the  statute  is  accepted  by  local  improve- 
ment ordinances  recognizing  the  existence  of  the  subdivision  and 
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by  subsequent  ordinances  of  vacation,  and  it  is  immaterial  who 
performed  the  manual  labor  of  making  the  survey  and  plat  or  that 
the  alleys  in  the  subdivision  were  not  marked  with  names. 

3.  Same — fact  that  unsubdivided  land  is  within  corporate  limits 
does  not  prevent  subdivision  by  plat.  The  fact  that  unsubdivided 
land  is  already  within  the  corporate  limits  of  a  town  does  not  ex- 
clude it  from  the  privilege  of  subdivision  by  plat  merely  because 
it  will  not  be  an  addition  to  the  town. 

4.  Same — upon  vacation  of  street  or  alley  the  fee  goes  to  abut-^ 
ting  owners  under  section  2  of  Vacation  act,  A  plat  of  a  subdi- 
vision made  since  the  enactment  of  section  2  of  the  Vacation  act  is 
subject  to  the  provisions  of  said  act,  and,  unless  there  is  a  reser- 
vation of  the  reversion  in  the  fee  to  streets  and  alleys  platted,  upon 
a  vacation  of  the  streets  and  alleys  the  fee  will  go  to  the  abutting 
owners  according  to  the  provisions  of  the  statute.  (Prall  v.  Burck- 
hartt,  ante,  p.  19,  followed.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  H.  Fitch,  Judge,  presiding. 

Henry  W.  Drucker,  Francis  L.  Boutell,  and  Er- 
nest R.  Reichmann,  (William  S.  Corbin,  of  counsel,) 
for  appellants. 

Mathias  &  Sullivan,  (Louis  J.  Victor,  of  counsel,) 
for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

This  suit  in  ejectment  was  brought  in  the  superior  court 
of  Cook  county  by  heirs-at-law  of  Charles  Counselman  to 
recover  two  strips  of  land  adjoining  block  3  of  a  subdi- 
vision, one  strip  fourteen  feet  wide  on  the  west  side  of 
block  3,. which  had  been  an  alley  and  had  been  vacated, 
and  the  other  strip  eleven  feet  wide  on  the  east  side  of  the 
block,  which  had  been  part  of  a  street  sixty-six  feet  wide 
and  which  also  had  been  vacated.  One  of  the  heirs-at-law 
died  during  the  pendency  of  the  suit  and  the  trustees  un- 
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der  her  will  were  substituted.  There  was  a  judgment  for 
the  defendant,  from  which  this  appeal  was  prosecuted. 

The  parties  claimed  title  from  Charles  Counselman,  and 
the  issues  of  fact  were  whether  a  plat  of  the  north  half 
of  the  southeast  quarter  of  the  northwest  quarter  of  sec- 
tion 15,  township  39,  north,  range  13,  east,  (except  the 
west  thirty-three  feet  thereof,)  was  laid  out  in  accordance 
with  the  statute  so  that  it  conveyed  a  determinable  fee  in 
the  public  streets  and  alleys  to  the  municipality,  which  it 
was  claimed  would  leave  a  possibility  of  reverter  in  the 
dedicator  upon  vacation,  or  was  a  common  law  dedication 
of  an  easement,  so  that  tlie  fee  remained  in  the  dedicator. 

Charles  Counselman,  the  owner  of  the  land,  caused  the 
same  to  be  surveyed  and  platted  into  lots,  blocks,  streets 
and  alleys,  and  a  plat  thereof  was  made  and  certified  by 
Emil  Rudolph,  surveyor,  on  September  21,  1887.  The  plat 
was  acknowledged  by  Counselman  on  September  30,  1887, 
approved  by  the  board  of  trustees  of  the  town  of  Cicero 
on  October  22,  1887,  and  recorded  in  the  office  of  tlie  re- 
corder of  Cook  county  on  October  26,  1887. 

Counselman  attempted  to  comply  with  the  provisions  of 
chapter  109  of  the  Revised  Statutes  authorizing  an  owner 
of  lands  to  subdivide  the  same,  but  it  is  contended  that 
his  attempt  failed  for  various  reasons,  none  of  which  are 
worthy  of  much  attention  or  are  sufficient  to  destroy  his 
purpose.  The  plat  became  effective  as  a  conveyance  on 
October  22,  1887,  when  it  was  recorded,  (People  v.  Clif- 
ford, 166  111.  165;  Brewster  v.  Cakill,  199  id.  309;  City 
of  Springfield  v.  Springfield  Railway  Co,  295  id.  234;)  and 
the  plaintiffs  offered  evidence  that  Counselman  made  three 
deeds  dated  before  that  time.  It  is  therefore  argued  that 
Counselman  was  not  the  owner  of  all  the  land  in  the  sub- 
division when  the  plat  became  effective  by  recording.  This 
objection  is  answered  by  the  decision  in  Kimball  v.  City 
of  Chicago,  253  111.  105.  The  deeds  were  all  filed  for  rec- 
ord after  the  plat  was  recorded,  and  while  there  is  a  pre- 
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sumption  arising  from  the  possession  of  a  deed  or  the  re- 
cording of  it  by  the  grantee  that  it  has  been  delivered,  the 
presumption  does  not  go  back  of  the  fact  of  possession  or 
recording  on  which  it  is  based.  It  is  only  a  presumption 
arising  from  a  fact  and  could  not  exist  previous  to  the  ex- 
istence of  the  fact,  consequently  there  is  no  presumption 
that  Counselman  parted  with  title  to  any  of  the  land  be- 
fore the  plat  was  recorded.  Another  objection  is,  that 
while  names  were  given  to  the  streets  the  alleys  were  not 
marked  as  such,  and  that  proposition  is  also  met  by  the  de- 
cision in  Kimball  v.  City  of  Chicago,  supra.  The  plat  was 
accepted  by  ordinances  providing  for  special  assessments 
for  street  improvements,  such  as  sewers,  water  mains  and 
sidewalks,  which  recognized  the  existence  of  the  subdivi- 
sion, and  the  acceptance  was  further  recognized  by  ordi- 
nances of  vacation.  The  town  of  Cicero  was  annexed  to 
the  city  of  Chicago  and  jurisdiction  was  exercised  over  the 
streets  and  alleys  by  the  municipalities.  The  plat  was  cer- 
tified in  regular  form  by  Emil  Rudolph,  but  he  testified  that 
the  survey  was  made  by  W.  R.  Geeting,  who  was  in  his 
employ,  and  the  plat  was  prepared  by  draftsmen  in  his 
office.  It  is  immaterial  who  performed  the  manual  labor 
of  making  the  survey  and  plat.  (Gebhardt  v.  Reeves,  75 
111.  301.)  The  fact  that  the  unsubdivided  land  was  already 
within  the  corporate  limits  of  the  town  of  Cicero  is  claimed 
to  exclude  the  land  from  the  privilege  of  subdivision  be- 
cause it  would  not  be  an  addition  to  the  town.  Such  a 
construction  is,  of  course,  inadmissible,  as  it  would  prevent 
the  laying  out  of  an  addition  to  the  platted  portion  of  the 
territory  within  a  city,  town  or  village  if  the  tract  was  with- 
in the  boundaries  of  the  municipality. 

The  plat  was  made,  acknowledged  and  recorded  in  com- 
pliance with  the  statute  and  the  municipality  became  in- 
vested with  a  determinable  fee.  The  city  council  of  the 
city  of  Chicago  on  July  5,  1910,  vacated  the  alley  west  of 
and  adjoining  block  3,  which  was  owned  by  the  defendant, 
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the  Wisconsin  Lime  and  Cement  Company,  and  it  was  the 
only  owner  abutting  on  that  alley,  so  that  the  whole  al- 
ley was  contributed  from  the  land  constituting  that  block. 
On  July  22,  191 2,  the  city  council  by  ordinance  vacated 
eleven  feet  adjoining  the  east  line  of  block  3,  which  was 
the  west  part  of  a  street  sixty-six  feet  wide. 

The  remaining  question  is  whether  upon  the  vacations, 
when  the  title  of  the  city  came  to  an  end,  the  fee  simple 
reverted  to  the  heirs  of  the  original  dedicator  or  passed  by 
virtue  of  the  dedication  under  section  2  of  chapter  145 
of  the  Revised  Statutes.  The  case  of  Prall  v.  Burckhartt, 
(ante,  p.  19,)  was  regarded  by  the  court  as  the  first  one 
in  which  the  question  of  the  validity  and  effect  of  section  2 
has  been  directly  presented  for  decision.  In  that  case  the 
court  has  decided  that  where  an  owner  of  land  has  made 
a  plat  since  the  enactment  of  the  statute,  in  1865,  in  com- 
pliance with  the  statute  and  without  any  reservation  of  a 
possibility  of  reverter  upon  a  vacation  of  the  plat,  he  must 
be  deemed  to  have  assented  to  and  adopted  the  provision 
of  section  2  tliat  the  lot  or  tract  of  land  immediately  ad- 
joining a  street  or  alley  shall  extend  to  the  central  line  of 
such  street  or  alley  or  part  thereof  vacated,  unless  otherwise 
specially  provided  in  the  act,  ordinance  or  order  vacating 
the  same.  This  provision  of  the  section  is  qualified  only 
by  the  fact  that  a  different  division  may  be  required  be- 
cause the  land  on  one  side  has  contributed  more  to  the 
street  or  alley  than  tlie  other.  Under  that  decision  the 
property  of  the  defendants  in  block  3  upon  the  respective 
vacations  extended  over  and  included  the  strips  of  land  sued 
for  in  this  case.    For  that  reason  the  judgment  is  affirmed. 

Judgment  affirmed. 
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(No.  13933. — ^Decree  affirmed.) 
Mary  Jarvis,  Plaintiff  in  Error,  vs,  Wii^uam  F.  Jarvis 

et  al.  Defendants  in  Error. 

Opinion  filed  October  22,  jp2i. 

Deeds — when  deed  will  not  he  set  aside  as  in  fraud  of  marital 
rights.  A  bill  to  set  aside  a  deed  on  the  ground  that  it  was  made 
in  contemplation  of  marriage  and  in  fraud  of  the  marital  rights  of 
the  complainant  will  be  dismissed  for  want  of  equity  where  the 
evidence  shows  that  the  deed  was  made  two  years  before  the  mar- 
riage of  the  complainant  and  the  grantor,  that  it  was  made  to  the 
grantor's  son  to  carry  out  a  family  settlement  long  contemplated 
by  the  g^rantor,  and  that  the  grantor  never  met  the  complainant 
until  more  than  a  year  after  the  deed  was  made. 

Writ  of  Error  to  the  Circuit  Court  of  Kankakee 
county;    the  Hon.  Arthur  W.  Di;Si;i.m,  Judge,  presiding. 

John  S.  Reynoi^ds,  (Fred  Moriarty,  of  counsel,)  for 
plaintiff  in  error. 

Granger  &  Nourie,  and  M11.1.ER  &  Streeter,  for  de- 
fendants in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

Plaintiff  in  error,  Mary  Jarvis,  filed  her  bill  in  the  cir- 
cuit court  of  Kankakee  county  asking  that  a  certain  deed 
conveying  real  estate  formerly  owned  by  her  deceased  hus- 
band be  set  aside  on  the  ground  that  it  was  made  in  con- 
templation of  marriage  and  for  the  purpose  of  defrauding 
her  of  her  marital  rights  and  praying  that  she  be  allowed 
dower  and  homestead  in  said  real  estate.  The  cause  was 
before  us  at  a  former  term  (Jarvis  v.  Jarvis,  286  111. 
478,)  on  demurrer  to  the  bill.  In  the  opinion  filed  at  that 
time  we  set  out  at  length  the  allegations  of  the  bill  and 
the  principles  of  equity  which  govern  in  a  case  of  this  char- 
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acter.  On  the  former  hearing  we  held  that  the  circuit  court 
erred  in  sustaining  the  demurrer  and  we  remanded  the  case 
for  a  hearing  on  the  facts.  A  hearing  was  had  in  open 
court  before  the  chancellor,  and  the  chancellor  found  that 
the  deed  was  not  made  by  Albert  Jarvis,  deceased,  in  con- 
templation of  marriage,  without  consideration  and  for  the 
purpose  of  defrauding  his  future  wife  of  her  marital  rights, 
but  that  the  deed  was  made  by  him  for  the  purpose  of  car- 
rying out  in  good  faith  a  family  settlement,  and  dismissed 
the  bill  for  want  of  equity.  This  writ  of  error  is  prose- 
cuted to  review  that  decree. 

The  sole  question  before  us  is  whether  the  evidence  war- 
rants the  finding  of  the  chancellor.  The  deed  in  question 
was  executed  and  delivered  September  16,  1913.  It  con- 
veyed to  a  son,  William  F.  Jarvis,  120  acres  of  land  in  Kan- 
kakee county.  William  F.  Jarvis  agreed  to  pay  to  his 
father  $300  a  year  as  long  as  he  lived  and  $100  a  year  to 
a  feeble-minded  sister  as  long  as  she  lived.  These  annui- 
ties were  secured  bv  trust  deeds  executed  and  delivered  on 
the  same  day.  These  deeds  were  recorded  in  the  office  of 
the  recorder  of  deeds  of  Kankakee  county  September  17, 
19 1 3.  Albert  JarvMs  had  lived  on  this  farm  with  his  wife 
and  his  son  William  and  daughter  Rose  for  a  number  of 
years.  At  the  time  this  deed  was  executed  William  was 
twenty-seven  years  of  age.  The  first  wife  of  Albert  Jarvis 
died  of  injuries  from  burns  early  in  July,  191 3.  He  mar- 
ried plaintiff  in  error  July  18,  191 5.  They  lived  together 
until  February,  1916.  After  the  separation  he  made  his 
home  with  his  son  William  until  his  death,  February  i, 
1917. 

Plaintiff  in  error  testified  that  she  was  introduced  to 
Albert  Jarvis  by  his  first  wife  about  a  year  before  her 
death ;  that  she  met  Jarvis  on  the  streets  of  Kankakee  late 
in  July,  19 1 3,  and  that  she  talked  with  him  about  the 
tragic  death  of  Mrs.  Jarvis  and  that  he  wept  and  told  her 
that  he  was  very  lonesome ;  that  she  again  met  him  in  Kan- 
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kakee  early  in  August  and  that  he  asked  her  to  marry  him ; 
that  she  told  him  she  would  consider  it  and  give  him  her 
answer  later;  that  she  again  met  him  in  the  latter  part  of 
August,  191 3,  and  that  he  again  proposed  marriage  to  her; 
that  she  accepted  and  that  they  at  that  time  fixed  the  date 
of  the  marriage  for  May,  191 5.  She  further  testified  that 
they  met  at  different  places  in  Kankakee  from  time  to  time 
during  the  next  two  years,  and  that  he  frequently  told  her 
he  was  the  owner  of  the  120-acre  farm  on  which  he  re- 
sided and  would  provide  her  a  good  home  and  had  plenty 
of  means  to  take  good  care  of  her. 

Defendants  in  error  contend  that  plaintiff  in  error  met 
their  father  for  the  first  time  in  the  home  of  a  fortune- 
teller in  June,  191 5,  about  a  month  before  her  marriage 
to  him.  Mamie  Lane,  a  young  woman  employed  by  the  for- 
tune-teller, testified  that  plaintiff  in  error  came  there  shortly 
before  she  met  Jarvis  and  engaged  the  services  of  the  for- 
tune-teller to  find  her  a  husband ;  that  she  was  introduced 
to  one  prospect  but  that  she  did  not  like  him  because  he  was 
a  drunkard  and  had  no  money ;  that  later  on  she  met  Jarvis 
at  the  home  of  the  fortime-teller  by  arrangement  and  was 
there  introduced  to  him.  Defendants  in  error  corroborate 
their  contention  that  their  father  did  not  meet  plaintiff  in 
error  until  June,  191 5,  by  proving  that  he  went  to  town 
irregularly  until  January,  191 5;  that  about  that  time  he 
began  to  go  to  town  often  and  to  be  called  up  over  the 
telephone  by  women;  that  in  February,  191 5,  he  was  en- 
gaged to  marry  a  woman  by  the  name  of  Boule,  for  whom 
he  fitted  up  rooms  and  who  got  his  watch  and  $700  in 
money  and  then  ran  off  with  another  man. 

Plaintiff  in  error  admits  tliat  she  met  Jarvis  at  the  home 
of  the  fortune-teller  in  June,  191 5,  and  that  she  was  intro- 
duced to  him  there.  She  claims  that  the  meeting  was  by 
accident,  and  that  when  they  were  introduced  she  failed 
to  protest  that  they  were  already  acquainted  because  of  a 
warning  from  Jarvis  that  it  was  none  of  the  fortune-teller's 
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business  to  know  their  affairs.  At  the  time  of  their  mar- 
riage plaintiff  in  error  was  forty-eight  years  old  and  Jarvis 
was  seventy-two.  She  was  previously  married  in  1885  ^^ 
Joe  Arris.  She  was  the  mother  of  eight  children  and  had 
been  divorced  from  her  former  husband  eleven  years  prior 
to  her  marriage  to  Jarvis.  William  Jarvis  had  spent  his 
life  on  his  father's  farm.  In  1910  his  father  made  a  will, 
in  which  he  gave  to  William  the  farm  in  question  on  the 
same  terms  and  conditions  mentioned  in  the  deed.  The 
farm  was  poorly  drained  and  William  wanted  his  father 
to  tile  it  for  him.  The  father  told  him  that  the  farm  was 
to  be  his  and  that  he  could  go  ahead  and  tile  it.  William 
refused  to  spend  any  money  on  the  land  unless  the  farm 
was  deeded  to  him.  The  father  consulted  with  other  mem- 
bers of  his  family  and  it  was  agreed  that  the  deed  should 
be  executed. 

We  have  examined  the  evidence  and  agree  fully  with 
the  findings  of  the  chancellor.  The  story  of  plaintiff  in 
error  is  imreasonable  in  many  respects.  In  the  first  place, 
it  is  unreasonable  that  they  would  have  postponed  the  mar- 
riage more  than  two  years  after  the  engagement,  which 
she  claims  took  place  after  three  casual  conversations  on 
the  street.  In  the  second  place,  she  was  not  able  to  produce 
a  single  witness  who  saw  her  in  the  company  of  Jarvis 
prior  to  June,  191 5;  and  in  the  third  place,  her  explanation 
of  the  occurrence  that  took  place  at  the  home  of  the  for- 
tune-teller is  unnatural  and  entirely  unsatisfactory.  On  the 
other  hand,  the  evidence  clearly  shows  that  the  deed  was 
executed  for  the  purpose  of  carrying  out  a  family  settle- 
ment which  had  been  long  before  determined  upon  by  the 
father.  In  view  of  the  evidence  in  this  record  the  chancel- 
lor could  not  reasonably  have  come  to  any  other  conclusion 
than  the  one  he  reached.  He  properly  dismissed  the  bill 
for  want  of  equity. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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(No.  13999. — Reversed  and  remanded.) 

The  PE0P1.E  OF  THE  State  of  Ii^unois,  Defendant  in  Er- 
ror, vs.  Sanford  Rosenbaum,  Plaintiff  in  Error. 

Opinion  filed  October  22,  jp2i, 

1.  Criminal  law — change  of  venue  must  be  allowed  if  statute 
is  complied  with.  In  a  criminal  case  the  right  to  a  change  of  venue 
from  the  trial  judge  on  compliance  with  the  statute  is  absolute, 
and  it  is  prejudicial  error  for  the  court  to  deny  the  petition. 

2.  Same — defendant  charged  with  forgery  cannot  be  permitted 
to  demonstrate  his  handwriting  to  the  jury.  Handwriting  can  be 
compared  by  the  jury  in  the  trial  of  a  civil  or  criminal  case  only 
in  the  mode  pointed  out  by  the  statute,  and  a  defendant  who  is 
being  tried  for  forgery  cannot  be  allowed  to  sign  the  forged  name 
before  the  jury  for  the  purpose  of  demonstrating  that  the  forgery 
is  not  in  his  handwriting. 

3.  Same — what  testimony  in  a  forgery  case  is  a  mere  conclu- 
sion. In  a  prosecution  for  forgery,  a  witness  who  did  not  see  the 
forged  name  indorsed  on  the  instrument  or  see  the  forged  instru- 
ment passed  cannot  be  allowed  to  testify  that  the  defendant  did  not 
forge  the  instrument  and  that  he  knew  of  his  own  knowledge  who 
it  was  that  passed  it,  as  such  testimony  is  a  mere  conclusion. 

4.  Same — when  defendant  must  make  his  offers  of  proof  out  of 
hearing  of  jury.  Where  the  court  has  definitely  ruled  that  a  cer- 
tain line  of  evidence  offered  by  the  defendant  is  incompetent,  and 
states  to  counsel,  in  substance,  that  he  will  not  allow  it  to  go  to 
the  jury  or  be  offered  in  the  presence  of  the  jury,  the  defendant 
is  thereafter  entitled  to  make  further  offers  of  such  proof  only  out 
of  the  hearing  of  the  jury  and  for  the  purpose  of  having  the  rul- 
ing fully  understood  by  a  reviewing  court. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  jEssE  H01.DOM,  Judge,  presiding. 

Frank  A.  McDonnei^l,  (Thomas  E.  Swanson,  of 
counsel,)  for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Robert  E. 
Crowe,  State's  Attorney,  and  Edward  C.Fitch,  (Edward 
E.  W11.SON,  and  C1.YDE  C.  Fisher,  of  counsel,)  for  the 
People. 
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Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Sanford  Rosenbaum,  plaintiff  in  error,  was  convicted 
in  the  criminal  court  of  the  county  of  Cook  on  an  indictment 
for  forgery  and  sentenced  to  the  State  penitentiary  at  Joliet. 
He  prosecutes  this  writ  of  error  to  reverse  the  judgment. 

It  will  only  be  necessary  to  consider  two  errors  assigned 
by  plaintiff  in  error:  (i)  That  the  court  erred  in  deny- 
ing him  a  change  of  venue;  and  (2)  in  excluding  offers  of 
competent  evidence  made  in  his  behalf. 

Plaintiff  in  error's  petition  for  a  change  of  venue  was 
based  on  alleged  prejudice  of  the  trial  judge.  His  sworn 
petition  for  a  change  of  venue  is  in  substantial  compliance 
with  the  statute  and  was  accompanied  by  two  affidavits  of 
reputable  persons,  residents  of  the  county  of  Cook  and  not 
of  kin  to  or  counsel  for  plaintiff  in  error,  stating  that  they 
verily  believed  that  plaintiff  in  error  could  not  receive  a  fair 
and  impartial  trial  before  the  trial  judge.  Judge  Jesse  Hol- 
dom,  on  account  of  his  prejudice  against  plaintiff  in  error. 
Due  and  timely  notice  was  given  to  the  State's  attorney  that 
plaintiff  in  error  would  present  such  a  petition  asking  for 
a  change  of  venue,  and  the  petition  was  presented  in  apt 
time.  The  right  to  a  change  of  venue  from  the  trial  judge 
in  a  criminal  case  on  compliance  with  the  statute  is  abso- 
lute, and  it  was  reversible  error  for  the  court  to  overrule 
the  motion.  People  v.  Cohen,  268  111.  416;  Canhvell  v. 
People,  138  id.  602. 

For  the  purpose  of  having  the  jury  make  a  comparison 
of  plaintiff  in  error's  handwriting  with  that  of  the  alleged 
forged  signature  indorsed  on  the  back  of  the  forged  instn- 
ment  by  him,  plaintiff  in  error  offered  to  write  on  a  piece 
of  paper  the  name  Philip  R.  Bloom,  being  the  same  name 
indorsed  on  the  forged  instrument  and  alleged  to  have  been 
forged  by  him.  The  court  refused  this  offer  and  refused  to 
allow  plaintiff  in  error's  counsel  to  have  plaintiff  in  error 
write  said  name  for  comparison  by  the  jury.    The  court  did 
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not  commit  error  in  such  ruling.  To  have  granted  such 
request  and  to  have  permitted  such  evidence  to  go  to  the 
jury  would  amount  to  nothing  more  than  giving  the  plain- 
tiff in  error  an  opportunity  to  fabricate  evidence  for  him- 
self by  changing  the  style  and  character  of  his  handwriting 
so  as  to  deceive  the  jury.  Handwriting  can  be  compared 
by  the  jury  in  the  trial  of  a  civil  or  criminal  case  only  in 
the  mode  pointed  out  by  the  statute. 

Plaintiff  in  error  also  offered  to  prove  by  a  witness  who 
had  positively  stated,  in  substance,  that  he  did  not  see  the 
forged  name  indorsed  on  the  forged  instrument  or  see  the 
forged  instrument  passed,  that  plaintiff  in  error  did  not 
forge  the  instrument  and  that  he  knew  of  his  own  knowl- 
edge who  it  was  that  passed  it.  The  court  ruled,  in  sub- 
stance, that  the  witness  could  not  give  his  mere  opinion 
about  those  matters  but  that  if  he  knew  anything  about  the 
facts  he  could  testify  as  to  such  facts.  The  State's  attor- 
ney objected  to  further  offers  of  plaintiff  in  error  of  this 
character  in  the  presence  and  hearing  of  the  jury.  The 
court  did  not  err  either  in  refusing  such  testimony  or  in  re- 
fusing to  allow  plaintiff  in  error's  counsel  to  make  further 
offers  of  like  testimony  in  the  hearing  of  the  jury.  It  was 
not  competent  for  the  witness  to  state  his  mere  conclusion 
or  opinion  that  plaintiff  in  error  did  not  write  the  forced 
signature  or  pass  the  forged  instrument  in  the  absence  of 
personal  knowledge  of  those  facts.  Where  the  court  has 
definitely  ruled  that  a  certain  line  of  evidence  is  incom- 
petent, and  states  to  counsel,  in  substance,  that  he  will  not 
allow  it  to  go  to  the  jury  or  be  offered  in  the  presence  of 
the  jury,  the  defendant  is  then  only  entitled  to  make  fur- 
ther offers  of  such  proof  out  of  the  hearing  of  the  jury,  for 
the  purpose  of  having  the  ruling  of  the  court  fully  under- 
stood and  reviewed  by  the  reviewing  court.  It  is  the  duty 
of  the  court  not  to  allow  offers  of  proof  in  the  hearing  of 
the  jury  when  he  believes  such  proof  is  incompetent  and 
likely  to  prejudice  the  jury.    If  the  trial  court  is  found  in 
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error  in  his  judgment  that  the  proof  is  incompetent,  all 
rights  of  the  defendant  are  fully  preserved  by  a  proper 
showing  in  the  record. 

For  the  error  indicated  the  judgment  of  the  criminal 
court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


(No.  13998. — Reversed  and  remanded.) 

The  Peopi^e  of  the  State  of  Ii^unois,  Defendant  in  Er- 
ror, vs.  Theodore  Bouderioyni,  Plaintiff  in  Error. 

Opinion  filed  October  22,  jq2I. 

1.  Criminal  law — when  plea  of  misnomer  in  an  indictment  is 
subject  to  demurrer.  Great  accuracy  is  required  in  pleas  in  abate- 
ment and  if  there  is  any  failure  to  observe  the  strictest  technical- 
ity they  cannot  be  supported,  and  a  plea  of  misnomer  of  the  defend- 
ant in  an  indictment  is  subject  to  demurrer  where  it  omits  to  state 
the  term  at  which  it  is  filed,  admits  that  the  person  pleading  is  the 
person  against  whom  the  indictment  was  returned  and  is  not  veri- 
fied by  affidavit. 

2.  Same — judge's  certificate  in  bill  of  exceptions  is  conclusive. 
The  trial  judge's  certificate  in  the  bill  of  exceptions  as  to  what 
takes  place  in  his  presence  is  conclusive,  and  where  the  judjjc,  upon 
his  own  recollection  that  the  defendant  was  arraigned  and  entered 
a  plea  of  not  guilty,  causes  such  plea  to  be  entered  at  the  trial  and 
denies  a  motion  to  correct  the  record,  the  record  as  certified  by  the 
clerk  must  be  accepted  as  true. 

3.  Same — when  statement  of  judge  is  improper  as  interpreting 
a  witness'  testimony.  It  is  a  question  for  the  jury  whether  cer- 
tain language  of  a  witness  is  capable  of  a  particular  interpretation, 
and  where  a  statement  of  a  witness  speaking  imperfect  English  is 
of  doubtful  meaning,  it  is  not  proper  for  the  judge,  in  the  presence 
of  the  jury,  to  state  his  own  construction  of  the  language  and  by 
sustaining  objection  prevent  counsel  for  the  defendant  from  giv- 
ing the  witness  an  opportunity  to  explain. 

4.  Same — 2vhcn  evidence  of  offer  to  dismiss  a  prosecution  for 
stipulated  sum  is  admissible.  In  a  prosecution  for  taking  indecent 
liberties  with  a  child,  where  the  father  of  the  prosecuting  witness 
has  testified  that  the  defendant  endeavored  to  settle  the  prosecu- 
tion, defendant's  counsel  should  be  permitted  to  introduce  evidence 
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that  said  witness  offered  to  dismiss  the  prosecution  if  the  defend- 
ant would  pay  him  $200,  as  such  testimony  tends  to  show  the  mo- 
tive and  interest  of  the  witness  and  affects  his  credibility,  especially 
where  he  has  testified  to  admissions  which  he  said  were  made  by 
the  defendant. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Thomas  Taywr,  Jr.,  Judge,  presiding. 

Stedman,  S0E1.KE  &  Johnson,  and  James  N.  Lorenz, 
for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Robert  E. 
Crowe,  State's  Attorney,  and  F1.0YD  E.  Britton,  (Henry 
T.  Chace,  Jr.,  and  Edward  E.  Wiwon,  of  counsel,)  for 
the  People. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  grand  jury  at  tlie  November  term,  1920,  of  the 
criminal  court  of  Cook  county  returned  an  indictment 
against  Theodore  Bouderioyni  for  taking  indecent  liberties 
with  James  Moran,  a  twelve-year-old  boy.  At  the  January 
term,  1921,  the  plaintiff  in  error  filed  a  plea  in  these  words: 
"And  now  comes  Theodore  Boudouris,  (against  whom  the 
People  of  the  State  of  Illinois  have  caused  the  said  indict- 
ment to  be  returned  by  the  name  of  Theodore  Bouderioyni,) 
in  his  own  proper  person,  and  by  Stedman,  Soelke  &  John- 
son, his  attorneys,  and  says  that  he  is  named  and  called 
Theodore  Boudouris  and  by  that  name  and  that  surname 
has  always  hitherto  been  named  and  called,  without  this, 
that  he,  the  said  Theodore  Boudouris,  now  is  or  ever  was 
named  or  called  by  the  name  of  Theodore  Bouderioyni,  as 
by  the  said  indictment  is  supposed;  and  this  he,  the  said 
Theodore  Boudouris,  is  ready  to  verify,  wherefore  he  prays 
judgment  that  the  said  indictment  may  be  quashed  and  that 
he,  the  said  Theodore  Boudouris,  may  be  discharged,"  etc. 
Upon  the  court's  attention  being  called  to  this  plea  by  the 
plaintiff  in  error  he  entered  an  order  of  his  own  motion 
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directing  that  the  plea  be  overruled  for  the  reason  that  the 
names  stated  in  the  plea  and  indictment  were  idem  so  nans. 
The  reason  given  for  overruling  the  plea  was  insufficient, 
for  the  names  have  no  more  the  same  sound  than  hawk  and 
handsaw ;  but  the  plea  was  subject  to  a  demurrer  because 
it  omitted  to  state  the  term  at  which  it  was  filed,  and  it 
admitted  that  the  person  pleading  was  the  person  against 
whom  the  indictment  was  returned,  and  it  was  not  verified 
by  affidavit  Great  accuracy  is  required  in  filing  pleas  in 
abatement,  and  if  tliere  is  any  failure  to  observe  the  strict- 
est technicality  they  cannot  be  supported.  Davids  v.  People, 
182  111.  176. 

It  is  assigned  for  error  and  argued  that  the  plaintiff  in 
error  was  not  arraigned  and  did  not  plead.  The  record 
shows  that  immediately  after  the  overruling  of  his  plea  in 
abatement  he  was  arraigned  and  entered  a  plea  of  not  guilty. 
In  settling  the  bill  of  exceptions  the  counsel  for  the  plaintiff 
in  error  introduced  evidence  before  the  judge  to  show  that 
the  statement  in  the  record  was  incorrect  and  that  no  ar- 
raignment or  plea  appeared  upon  the  record  or  the  minute 
book  of  the  clerk  during  the  progress  of  the  trial  or  before 
the  close  of  the  evidence,  but  that  upon  counsel's  moving  to 
exclude  from  the  jury  all  the  evidence  introduced  on  the 
trial  on  the  ground  that  there  was  no  issue  for  the  jury  to 
try,  there  having  been  no  arraignment,  a  memorandum  was 
then  made  by  the  clerk  on  his  minute  book  showing  that  the 
defendant  was  arraigned  and  entered  a  plea  of  not  guilty. 
The  counsel  for  the  plaintiff  in  error  then  entered  a  motion 
to  correct  the  record  of  January  25,  in  which  appears  the 
statement,  "Plea  of  not  guilty  entered  to  the  indictment," 
by  striking  out  of  the  order  of  that  date  the  words,  "Plea 
of  not  guilty  entered  to  the  indictment,"  but  the  court  denied 
the  motion. 

It  appears  from  the  bill  of  exceptions  that  at  the  close 
of  the  evidence  the  counsel  for  the  plaintiff  in  error  moved  to 
exclude  from  the  jury  all  the  evidence  on  the  ground  that 
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there  was  no  issue  for  the  jury  to  try,  the  defendant  not 
having  been  arraigned.  The  court,  on  the  hearing  of  the 
motion  to  exclude  the  evidence,  stated  that  he  remem- 
bered distinctly  that  the  clerk  asked  the  defendant,  under 
the  instructions  of  the  court,  whether  he  pleaded  not  guilty, 
and  that  the  answer  came  from  the  counsel  or  from  the 
defendant  that  he  did.  This  motion  was  heard  in  the  judge's 
chambers,  in  the  absence  of  the  jury.  The  court  asked  if 
there  was  a  plea  of  not  guilty  on  record.  The  assistant 
State's  attorney  stepped  into  the  court  room  and  came  back 
saying  that  there  was  not.  The  court  said,  "Well,  it  should 
be  entered,"  and  thereupon  the  assistant  State's  attorney 
again  stepped  into  the  court  room  and  again  returned  into 
chambers  and  stated  that  a  plea  of  not  guilty  was  then  on 
record,  and  the  court  said,  "Well,  that  is  all  right,"  and 
overruled  the  defendant's  motion  to  exclude  the  evidence. 
These  facts  appear  from  the  bill  of  exceptions,  and  as  to 
what  takes  place  in  the  presence  of  the  judge  his  certificate 
in  the  bill  of  exceptions  is  conclusive.  The  judge  having, 
upon  his  own  recollection  that  the  defendant  was  arraigned 
and  entered  a  plea  of  not  guilty,  caused  the  plea  to  be  en- 
tered of  record  at  the  trial,  and  having  denied  a  motion  to 
correct  that  record,  the  record  as  certified  by  the  clerk  must 
be  accepted  as  true. 

The  evidence  as  to  the  commission  of  the  crime  con- 
sisted of  the  testimony  of  the  boy,  James  Moran,  and  the 
plaintiff  in  error.  The  plaintiflf  in  error  was  employed  by 
George  Glenos  as  manager  of  a  fruit  store  at  1327  East 
Fifty-fifth  street,  in  the  city  of  Chicago,  and  Moran  had 
been  employed  at  the  store  by  the  plaintiff  in  error  for  two 
weeks  before  November  10,  1920,  working  after  school  and 
Saturdays,  being  paid  $3  a  week.  Before  that  time  another 
boy  had  been  working  there  for  some  time  and  Moran  was 
helping  him.  Two  weeks  before  November  10,  while  the 
other  boy  was  working  there,  $4.50  was  missing  from  the 
cash  drawer.    The  other  boy  quit  and  Moran  took  his  place. 
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On  November  10,  which  was  Saturday,  he  worked  at  the 
store,  went  home  for  his  supper  and  then  returned  to  the 
store.  He  testified  that  about  eight  o'clock  the  plaintiff  in 
error  closed  the  door,  turned  out  the  lights,  went  to  the 
back  part  of  the  store,  called  James  back  there  and  that  the 
act  complained  of  then  occurred.  The  plaintiff  in  error 
denied  the  testimony  of  the  boy  in  regard  to  what  occurred 
and  testified  that  he  went  to  the  back  of  the  store  to  prepare 
some  vegetables  for  tlie  next  day;  that  he  heard  the  cash 
register  ring,  walked  out,  and  as  he  came  to  the  partition 
door  saw  the  boy  near  the  cash  register  handling  the  money 
and  asked  him  what  he  was  doing.  James  said  he  wanted 
to  see  how  much  money  he  took  in  that  day.  Plaintiff  in 
error  told  him  to  go  home  and  not  come  back  but  to  come 
Saturday  and  get  his  pay ;  that  that  was  all  there  was,  and 
that  he  had  told  the  boy  before  to  keep  away  from  the  cash 
register  and  not  to  fool  with  it.  The  two  were  alone  in  the 
store.    The  plaintiff  in  error  proved  his  good  reputation. 

The  boy  testified  that  he  went  home  and  told  his  mother 
about  what  occurred.  When  his  father,  Patrick  Moran, 
came  home,  somewhat  later  in  the  evening,  he  came  to  the 
store  and  found  the  defendant  and^  his  employer  had  just 
closed  the  door.  He  asked  them  to  let  him  in  and  said  he 
wanted  to  talk  to  the  defendant,  who  refused  to  let  him  in. 
His  was  the  only  other  testimony  in  chief.  He  testified  to 
an  interview  with  the  plaintiff  in  error  later,  in  which  he  said 
that  the  plaintiff  in  error  admitted  the  acts  complained  of. 

During  the  progress  of  the  trial  George  Glenos,  who 
was  the  employer  of  the  plaintiff  in  error,  was  introduced  as 
a  witness  for  the  plaintiff  in  error,  and  complaint  is  made 
of  a  statement  of  the  trial  judge  in  the  cross-examination  of 
this  witness,  which  it  is  claimed  conveyed  to  the  jury  the 
impression  that  the  court  believed  that  the  plaintiff  in  error 
had  confessed  that  he  did  the  act  charged.  Glenos  was 
testifying  about  a  conversation  between  the  plaintiff  in  error 
and  Patrick  Moran  at  Moran's  house,  in  which  Moran  told 
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the  plaintiff  in  error:  "  'If  you  was  open  the  door  the  first 
night  for  me  you  never  would  be  in  trouble.  Now  I  am 
sorry  for  you,  because  I  find  out  a  whole  lot  of  question 
with  you.  You  been  in  the  army  for  two  years  and  you 
lost  your  brother  out  of  this  trouble  and  I  am  sorry.  But 
that's  your  own  fault.  If  you  was  opened  the  door  there 
never  been  no  trouble.'  'Well/  Boudouris  says,  1  never 
thought.  I  was  afraid  to  open  the  door.  There  was  you 
and  another  man  outside  and  there  was  late,  because  you 
called  me  up  and  tell  me  to  come  to  the  door.'  He  called 
him  and  he  closed  the  door.  He  call  a  yellow  cab  and  get 
in  a  yellow  cab  and  go  away,  and  *I  will  be  down  there 
to-morrow  and  find  out  what's  the  trouble,*  and  he  done  it, 
he  says."  Later  in  the  examination  counsel  for  the  plaintiff 
in  error  asked  Glenos : .  "At  that  time  did  Mr.  Boudouris 
say  to  this  man  that  he  was  sorry  for  what  he  did, — that  he 
had  done  something  wrong?"  The  witness  answered,  "No," 
and  the  court,  on  objection  of  the  defendant  in  error,  struck 
the  answer  out.  Counsel  for  the  plaintiff  in  error  proceeded 
with  the  examination,  and  objection  being  made  a  colloquy 
occurred,  in  which  the  court  said,  "I  understood  the  witness 
to  say,  in  answer  to  one  question  some  time  ago  by  Mr. 
Soelke,  that  'he  did  it.'"  Soelke  said:  "No,  and  I  object 
to  that  remark  before  the  jury  and  ask  the  court  to  caution 
the  jury  against  being  influenced  by  it."  The  court  said, 
"It  was  a  very  curious  answer  that  he  gave  to  the  question." 
He  overruled  the  objection  and  counsel  for  the  plaintiff  in 
error  excepted.  Again,  the  court  said :  "He  didn't  use  the 
expression  that  'he  did  it ;'  he  used  the  expression  that  'he 
said  he  did  it.' "  The  plaintiff  in  error  and  his  employer 
were  both  Greeks,  and  while  they  were  not  examined 
through  an  interpreter  they  did  not  speak  the  English  lan- 
guage with  facility.  Counsel  for  the  plaintiff  in  error  con- 
tinued endeavoring  to  obtain  an  explanation  of  what  the 
witness  meant  by  the  expression,  "he  did  it."  Objections 
were  interposed  and  a  discussion  ensued,  which  was  finally 
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closed  by  the  statement  of  the  court:  "I  have  already  ruled 
upon  that.  We  have  had  our  discussion  upon  that  subject. 
It  is  ruled  out.  Now  let's  go  on  to  something  that  is  com- 
petent" 

What  Glenos  meant  by  the  expression,  "and  he  done  it, 
he  says,"  is  rather  obscure,  but  apparently  he  meant  to 
convey  the  idea  that  the  plaintiff  in  error  did  go  down  there 
the  next  day  and  found  out  what  the  trouble  was,  but  the 
court  in  the  colloquy  in  connection  with  the  examination  of 
the  witness  stated  that  he  understood  the  witness  to  say,  in 
answer  to  one  question  by  Soelke,  that  he  did  it,  and  when 
counsel  for  the  plaintiff  in  error  objected  to  the  remark  and 
asked  the  court  to  caution  the  jury  about  being  influenced 
by  it,  the  court,  instead  of  ruling  on  the  objection,  said,  "It 
was  a  very  curious  answer  that  he  gave  to  the  question,"  to 
which  counsel  replied,  "You  are  misinterpreting  it  and  I 
object  to  it,"  and  the  court  overruled  his  objection.  The 
counsel  then  called  Glenos'  attention  to  the  expression  "he 
did  it,"  and  asked,  "Did  what?  What  did  you  mean?" 
which  was  objected  to,  and  the  court  said,  "He  didn't  use 
the  expression  that  *he  did  it;'  he  used  the  expression  that 
'he  said  he  did  it,' "  and  to  all  the  questions  of  the  counsel 
for  plaintiff  in  error  intended  to  elucidate  what  the  witness 
meant  by  his  statement  the  court  sustained  objections.  It 
is  clear  from  the  colloquy  between  court  and  counsel  during 
this  examination  that  the  court  thought  that  Glenos  had 
stated  that  the  plaintiff  in  error  said  that  he  had  done  the 
act  with  which  he  was  charged,  and  that  the  court  made  the 
statement  in  the  presence  of  the  jury.  Whether  the  language 
of  the  witness  was  capable  of  this  interpretation  or  not  was 
a  question  for  the  jury,  and  it  was  not  proper  for  the  court 
to  make  the  statement  giving  his  own  construction  to  the 
language  and  not  permit  the  counsel  for  the  plaintiff  in  error 
to  give  the  witness  an  opportunity  to  explain. 

Patrick  Moran  testified  that  the  plaintiff  in  error  came 
to  his  house  several  times  and  endeavored  to  secure  his  aid 
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to  end  the  prosecution  which  had  been  begun,  and  at  one 
time  offered  to  pay  Moran  for  a  day's  work  if  he  would  go 
to  a  lawyer's  office  to  sign  some  papers.  The  plaintiff  in 
error  offered  testimony  tending  to  show  that  Mr.  and  Mrs. 
Moran  sent  Mrs.  Bernston  to  plaintiff  in  error  offering  to 
have  the  prosecution  dismissed  if  plaintiff  in  error  would 
pay  $200  and  that  he  went  to  Moran's  house  in  response  ta 
this  message.  The  court  refused  to  admit  this  evidence.  It 
should  have  been  admitted,  for  while,  as  contended  by  the 
defendant  in  error,  it  did  not  tend  to  weaken  the  testimony 
of  the  boy  it  did  tend  to  show  the  motive  which  actuated 
Patrick  Moran.  He  testified  to  admissions  which  he  said 
were  made  by  the  plaintiff  in  error,  and  his  motive  and 
interest  were  important  as  tending  to  affect  his  credibility 
as  a  witness.  The  evidence  was  directly  contradictory  and 
exceedingly  close  and  the  question  of  the  credibility  of  the 
various  witnesses  was  of  vital  importance  to  a  fair  deci- 
sion of  the  issue. 

Mrs.  Moran  was  called  in  rebuttal  and  asked  as  to  the 
condition  of  her  son  when  he  came  to  the  house  on  Novem- 
ber 10.  Objection  was  made  that  it  was  not  proper  rebuttal 
and  was  not  relevant.  She  testified  that  when  James  came 
in  the  door  he  was  as  pale  as  death ;  that  she  looked  at  his 
hands  and  they  were  all  sticky  and  got  dry  from  what  the 
man  left  there  on  his  hands.  On  motion  of  counsel  for 
the  plaintiff  in  error  this  statement  was  stricken  out.  It 
was  clearly  incompetent  and  was  damaging  to  the  plaintiff 
in  error  and  should  not  have  been  admitted.  It  is  very 
doubtful  whether  the  error  in  its  admission  could  be  cured 
by  immediately  striking  it  out. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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(No.  14085. — ^Affirmed  in  part  and  reversed  in  part) 

The  Continentai.  Beer  Pump  and  Plumbing  Company, 
Appellee,  vs.  The  Geo.  J.  Cooke  Company,  Appellant. 

Opinion  filed  October  22,  ip2i. 

1.  Constitutional  law — section  68  of  the  Practice  act,  for  ap- 
pointment of  referee  to  state  account,  does  not  violate  right  to  jury 
trial.  Section  68  of  the  Practice  act,  providing  for  the  appoint- 
ment of  a  referee  to  hear  evidence  and  make  a  report  in  compli- 
cated matters  of  account,  does  not  deprive  either  party  to  an  action 
of  assumpsit  of  his  right  to  a  jury  trial,  as  the  statute  provides  for 
the  filing  of  exceptions  to  the  report  as  to  any  controverted  ques- 
tions of  fact,  which  may  thereupon  be  tried  by  jury. 

2.  Practice — what  is  not  a  matter  for  exception  to  referee's 
report.  That  the  report  of  a  referee  to  whom  an  account  in  an 
action  of  assumpsit  has  been  referred  does  not  state  the  items  of 
the  account  but  only  states  the  indebtedness  in  a  lump  sum  and 
the  items  of  credit  in  another  lump  sum  is  not  a  matter  for  ex- 
ception to  the  report  and  does  not  involve  any  question  of  fact  for 
a  jury  trial. 

3.  Same — when  items  of  account  in  hill  of  particulars  need  not 
he  repeated  in  referee's  report.  In  an  action  of  assumpsit  involv- 
ing a  complicated  account  which  has  been  referred  to  a  referee, 
the  referee's  report  should  show  the  items  allowed  or  disallowed 
but  need  not  repeat  the  items  of  account  covering  a  long  period 
of  time  as  stated  in  the  bill  of  particulars,  where  the  report  in- 
corporates the  bill  of  particulars  by  reciting  that  the  defendant 
be  charged  with  each  item  set  forth  in  said  bill  at  the  prices  there- 
in stated. 

4.  Same — general  exceptions  to  referee's  report  of  an  account 
do  not  raise  any  question  of  fact  for  jury  trial.  A  defendant  who 
files  proper  exceptions  to  the  report  of  a  referee  in  an  action  of 
assumpsit  involving  an  account  is  entitled  to  a  jury  trial  as  to  the 
matters  set  forth  in  his  affidavit  of  defense,  but  where  the  excep- 
tions do  not  include  the  alleged  accounting  or  payment  or  specify 
any  item  or  items  but  only  in  a  general  way  allege  that  the  report 
is  wrong,  no  question  of  fact  is  raised  for  a  jury  trial. 

5.  Evidence — there  is  no  vested  right  in  rules  of  ei'idence.  No 
party  has  any  vested  right  in  the  rules  of  evidence,  as  they  pertain 
to  the  remedies  provided  by  the  State  for  its  citizens,  and  a  finding 
by  an  authority  authorized  to  consider  a  question  of  fact  may  be 
made  prima  facie  evidence  of  the  fact. 
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6.  Same — effect  of  provision  of  section  68  of  Practice  act  mak- 
ing referee's  report  prima  facie  evidence.  The  provision  of  sec- 
tion 68  of  the  Practice  act  making  the  referee's  report  prima  facie 
evidence  does  not  change  the  burden  of  proof  but  means  only  that 
in  the  absence  of  any  contrary  evidence  the  finding  or  verdict  is 
to  be  in  accordance  with  the  report;  and  such  provision  is  not 
inconsistent  with  the  right  to  a  jury  trial,  as  the  case,  when  sub- 
mitted to  the  jury,  is  to  be  determined  upon  the  whole  evidence. 

7.  Costs — effect  of  oral  stipulation  for  referee's  fees  in  excess 
of  statutory  allowance.  An  oral  stipulation  that  a  referee  shall 
receive  five  dollars  per  hour,  which  is  to  be  divided  equally  be- 
tween the  parties  and  taxed  as  costs,  does  not  justify  the  taxing 
of  such  fees  as  costs  in  excess  of  the  statutory  allowance,  even 
though  the  referee  certifies  that  such  stipulation  was  made  and 
each  party  has  paid  him  his  fees,  as  an  agreement  for  fees  dif- 
ferent from  the  statutory  allowance  must  be  in  writing  and  filed 
in  court. 

Appeai^  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  DoNAi^D  L.  Morrill,  Judge,  presiding. 

Lee  J.  Frank,  and  Mary  Lee  Colbert,  for  appellant. 

Mayer,  Meyer,  Austrian  &  Platt,  (Abraham 
Meyer,  and  David  F.  Rosenthal,  of  counsel,)  for  ap- 
pellee. 

,        Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  appellee,  the  Continental  Beer  Pump  and  Plumbing 
Company,  brought  suit  in  assumpsit  in  the  circuit  court  of 
Cook  county  against  the  appellant,  the  George  J.  Cooke 
Company,  on  February  28,  191 3,  and  filed  a  declaration 
consisting  of  a  special  count  and  the  common  counts.  The 
special  count  alleged  a  contract  made  June  i,  1912,  whereby 
the  plaintiff  agreed  for  one  year  from  that  date  to  furnish 
all  labor  required  by  the  defendant  to  keep  in  repair  the 
beer-pump  outfits  used  in  saloons  consuming  beer  of  ap- 
pellant in  Chicago,  Kensington,  Roseland  and  South  Chi- 
cago, including  water  pumps  and  otlier  things  stated  in  the 
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declaration,  for  the  sum  of  $100  per  month,  and  the  de- 
fendant agreed  to  pay  for  all  materials  used  in  such  repair 
work  at  certain  list  prices ;  that  the  plaintiff  was  also  to  in- 
stall new  pumps  and  other  fixtures  and  furnish  materials  at 
list  prices;  that  on  November  30,  1912,  the  defendant  with- 
out cause  refused  to  permit  the  plaintiff  to  do  said  work 
under  the  agreement  and  refused  to  pay  for  a  large  amount 
of  material  furnished  under  the  contract.  With  the  declara- 
tion was  filed  an  affidavit  of  merits  that  $3149.27  was  due, 
and  a  bill  of  particulars  covering  a  period  from  Novem- 
ber 26,  1909,  to  December  10,  1912,  containing  about  4000 
items  and  covering  over  100  pages.  The  defendant  pleaded 
the  general  issue  and  filed  an  affidavit  of  meritorious  de- 
fense to  the  whole  of  plaintiff's  demand.  The  nature  of  the 
defense  stated  was,  that  about  March  i,  1912,  defendant  had 
an  accounting  with  the  plaintiff  and  paid  it  $641.69,  which 
was  accepted  in  full  accord  and  satisfaction  for  all  labor 
and  material  furnished  up  to  that  time ;  that  a  large  portion 
of  the  work  and  material  claimed  to  have  been  furnished 
after  March  i,  1912,  was  never  performed  or  furnished  to 
the  defendant  on  any  order  or  by  virtue  of  any  contract 
with  the  defendant;  that  a  large  portion  of  the  work  alleged 
to  have  been  performed  since  March  i,  1912,  was  performed 
in  an  unskillful,  negligent  and  careless  manner  and  a  large 
portion  of  the  material  furnished  since  that  date  was  old, 
rotten  and  defective;  that  the  prices  charged  for  the  work 
and  material  were  excessive,  and  before  the  commencement 
of  the  suit  the  plaintiff  was  paid  in  full  for  all  work  and  ma- 
terial furnished  since  March  i,  1912,  at  the  request  of  the 
defendant  or  by  virtue  of  any  contract  or  promise  between 
the  plaintiff  and  the  defendant,  and  that  the  defendant  was 
not  indebted  to  the  plaintiff  in  any  sum  whatever.  A  jury 
having  been  impaneled  for  the  trial  of  the  case,  and  it  ap- 
pearing to  the  court  from  the  opening  statements  that  there 
were  complicated  and  numerous  matters  of  account  in  con- 
troversy, the  court,  against  the  objections  of  the  defendant, 
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discharged  the  jury  and  entered  an  order  referring  the  case 
to  a  referee,  under  section  68  of  the  Practice  act,  to  state 
and  report  an  account  between  the  parties  and  the  amount 
that  might  be  due  from  either  party  to  the  other.  The  ob- 
jection to  the  reference,  which  was  renewed  before  the 
referee,  was  that  section  68  violated  a  constitutional  right 
by  depriving  the  defendant  of  a  trial  by  jury  as  such  trials 
existed  at  the  adoption  of  the  constitution.  The  referee 
heard  the  evidence  and  made  his  report,  stating,  in  general 
terms,  that  the  plaintiff  furnished  to  the  defendant  labor 
and  materials  as  set  forth  in  the  bill  of  particulars  at  the 
prices  in  said  bill  of  particulars  mentioned  and  the  defend- 
ant should  be  charged  with  the  same,  which  amounted  to 
$7078.57;  that  the  defendant  had  paid  to  the  plaintiff  on 
account  of  labor  and  materials  the  respective  amounts  set 
forth  in  the  bill  of  particulars,  making  a  total  of  $4526.45, 
for  which  amount  the  defendant  should  be  credited ;  that  the 
plaintiff  sold  a  quantity  of  lead  and  brass  belonging  to  the 
defendant  for  $156,  for  which  the  defendant  should  also  be 
credited,  making  a  total  of  $4682.45  credits  and  leaving  a 
balance  due  of  $2396.12.  The  defendant  filed  exceptions 
to  the  report  on  the  grounds  that  the  order  of  reference  was 
improperly  made;  that  the  report  did  not  set  out  the  items 
going  to  make  up  the  indebtedness  but  stated  the  same  in  a 
lump  sum;  that  it  did  not  set  forth  the  items  of  credit  but 
stated  the  same  in  one  lump  sum ;  that  the  defendant  did  not 
furnish  labor  and  materials  to  the  amount  of  $7078.57  but 
only  a  smaller  amount;  that  the  prices  were  excessive  and 
not  supported  by  any  contract;  that  the  actual  amount  due, 
if  any,  was  less  than  stated  in  the  report  and  the  credits 
less  than  the  defendant  was  entitled  to,  and  that  the  report 
was  informal,  insufficient  and  incorrect  and  contrary  to  the 
law  and  the  facts.  The  exceptions  concluded  with  a  demand 
for  a  trial  by  jury,  and  a  jury  was  again  impaneled.  The 
defendant  offered  to  introduce  evidence  in  support  of  its  ex- 
ceptions, to  show  that  there  had  been  a  complete  settlement 
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by  check  of  all  items  of  the  account  up  to  March  i,  1912; 
that  much  of  the  material  charged  for  by  plaintiff  was 
by  the  verbal  contract  to  be  furnished  without  additional 
charge,  and  that  much  of  the  work  charged  for  was  never 
ordered  or  contracted  for  by  the  defendant,  and  that  if 
proper  credit  were  given  to  the  defendant  it  would  not  be 
indebted  to  the  plaintiff  in  any  amount.  The  evidence  was 
excluded  by  the  court  and  a  verdict  for  $2396.12  was  di- 
rected and  returned,  upon  which  verdict  judgment  was  en- 
tered, and  this  appeal  was  prosecuted. 

The  defendant  objected  to  the  discharge  of  the  jury  and 
the  appointment  of  a  referee  to  state  and  report  the  account 
between  the  parties  on  the  ground  that  section  68  of  the 
Practice  act  deprived  the  defendant  of  the  right  of  trial  by- 
jury  guaranteed  by  the  constitution.  Every  litigant  has  a 
constitutional  right  to  a  detennination  of  controverted  facts 
in  actions  at  law  by  jury  as  that  right  was  enjoyed  when 
the  constitution  was  adopted,  and  section  68  preserves  that 
right  but  authorizes  the  appointment  of  a  referee  to  hear 
evidence  and  state  the  account  and  limits  the  trial  by  jury 
to  such  facts  as  are  controverted  by  filing  exceptions  to  the 
report.  The  question  whether  such  a  reference  can  be  made 
for  the  purpose  of  simplifying  the  issues  for  the  jury  and 
separating  items  in  controversy  from  those  upon  which  the 
parties  are  agreed  and  defining  the  issues  was  given  much 
consideration  in  Ex  parte  Peterson,  253  U.  S.  300,  and  it 
was  held  that  such  an  order,  even  without  statutory  au- 
thority, did  not  invade  the  right  of  trial  by  jury.  That  de- 
cision seems  to  us,  both  upon  principle  and  authority,  to  be 
correct.  Cases  cited  where  judgments  were  entered  on  re- 
ports of  referees  without  submitting  disputed  questions  of 
fact  to  the  jury  do  not  apply  to  this  case  or  to  section  68, 
which  preserves  the  right  to  a  jury  trial  as  to  every  defense 
and  claim  of  right  against  any  item  of  an  account  and  re- 
quires that  the  party  objecting  shall  file  an  exception  in 
regard  to  such  item  or  such  defense  or  claim  of  right.  There 
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is  nothing  in  our  decisions  which  either  directly  or  indirectly 
conflicts  with  the  conclusion  in  the  case  above  cited.  No 
question  as  to  the  validity  of  section  68  has  heretofore  been 
considered,  but  cases  concerning  the  common  law  action  of 
account,  which  is  similar  in  some  respects,  have  been  before 
the  court  several  times.  That  action  became  a  part  of  the 
jurisprudence  of  this  State  and  by  statute  was  enlarged  be- 
yond its  scope  at  the  common  law  so  as  to  include  actions 
generally  on  book  accounts.  In  such  action  the  preliminary 
issue  is  whether  the  defendant  ought  to  account  to  the  plain- 
tiff, and  the  interlocutory  judgment  of  quod  computet  fixes 
nothing  but  the  right  to  account.  (Lee  v.  Abrams,  12  111. 
III.)  The  court  then  appoints  one  or  more  auditors  to  hear 
and  adjust  the  accounts  and  make  a  report,  and  if  no  just 
cause  be  shown  to  the  contrary  after  the  same  shall  be  ap- 
proved by  the  court,  judgment  is  to  be  entered  on  the  re- 
port. It  was  held  in  Pardridge  v.  Ryan,  134  111.  247,  that 
in  an  action  of  assumpsit,  after  the  parties  had  made  their 
opening  statements  to  the  jury,  it  was  an  arbitrary  act  for 
the  court,  on  its  own  motion  and  against  the  plaintiff's  pro- 
test, to  discharge  the  jury  and  order  the  action  changed  to  an 
action  of  account  and  appoint  an  auditor  to  take  the  account. 
But  in  that  case  the  parties  had  been  estopped  from  com- 
plaining of  the  act.  The  question  of  the  right  of  trial  by 
jury  was  not  raised  in  that  case,  and  it  was  said  that  the 
court  had  power,  in  the  exercise  of  a  sound  discretion,  to 
approve  or  disapprove  of  the  auditor's  report.  In  Garrity 
V.  Hamburger  Co.  136  111.  499,  which  became  an  action  of 
account  by  amendment,  it  was  held  that  the  defendant  would 
get  the  benefit  before  the  auditor  of  any  items  to  which  he 
was  entitled  by  way  of  set-off,  payment  or  otherwise  and 
could  dispute  any  items  claimed  by  the  plaintiff;  that  the 
right  of  trial  by  jury  in  respect  to  the  matters  of  fact  in- 
volved had  been  waived  by  consenting  to  the  reference,  and 
even  if  the  assent  were  not  a  waiver  of  the  constitutional 
right  of  trial  by  jury  of  any  issue  of  fact  that  might  arise 
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on  the  hearing  before  the  auditor,  it  was  incumbent  upon 
the  party  to  claim  the  right  in  respect  to  the  particular  matter 
and  have  it  certified  to  the  court  and  there  decided  by  jury. 
The  implication  was  that  although  the  action  of  account 
under  the  statute  does  not  include  a  right  of  jury  trial  it 
would  be  allowed  by  pursuing  the  practice  indicated.  Sec- 
tion 68  does  not  violate  any  constitutional  right. 

It  was  stated  as  an  exception  to  the  report  that  it  did 
not  set  forth  the  items  going  to  make  up  the  indebtedness 
but  stated  the  same  in  a  lump  sum,  and  did  not  set  forth 
the  items  of  credit  but  stated  the  same  in  another  lump  sum. 
But  this  was  not  a  matter  for  exception.  The  objection  did 
not  raise  any  question  of  fact  for  a  jury  trial  and  should 
have  been  made  to  the  report.  It  is  necessary  that  a  report 
should  show  the  items  of  account  allowed  or  disallowed,  but 
in  this  case  the  referee  reported  that  the  defendant  should 
be  charged  with  each  item  set  forth  in  the  bill  of  particu- 
lars at  the  prices  therein  stated,  which  was  equivalent  to  in- 
corporating the  bill  of  particulars  in  the  report,  and  it  was 
not  necessary  that  the  4000  items,  covering  a  long  period  of 
time,  should  be  repeated  in  the  report  Upon  filing  proper 
exceptions  to  the  report  the  defendant  would  have  been  en- 
titled to  a  jury  trial  as  to  the  matters  set  forth  in  its  affidavit 
of  defense,  but  the  exceptions  did  not  include  the  alleged 
accounting  or  payment  or  specify  any  item  or  items  but 
only  in  a  general  way  alleged  that  the  report  was  wrong. 
The  exceptions,  which  were  general  in  nature,  did  not  raise 
any  question  of  fact  to  be  tried  by  jury. 

Section  68  provides  that  the  referee's  report  shall  be 
prima  facie  evidence  of  the  facts  therein  found  and  reported, 
and  it  is  asserted  that  this  imposed  upon  the  defendant  a 
requirement  to  accept  the  report  as  prima  facie  evidence  and 
took  away  the  right  of  trial  by  jury.  No  party  has  any 
vested  right  in  the  rules  of  evidence,  which  pertain  to  the 
remedies  provided  by  the  State  for  its  citizens,  and  a  finding 
by  an  authority  authorized  to  consider  a  question  of  fact 
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may  be  made  prima  facie  evidence  of  the  fact.  (Gage  v. 
Caraher,  125  III.  447;  Chicago,  Burlington  and  Qtnncy 
Railroad  Co.  v.  Jones,  149  id.  361.)  The  provision  of  the 
statute  that  the  report  shall  be  prima  facie  evidence  means 
simply  that  in  the  absence  of  any  contrary  evidence  the  find- 
ing or  verdict  is  to  be  in  accordance  with  the  report.  It  is 
not  a  question  of  evidence  and  does  not  change  the  burden 
of  proof.  When  evidence  is  introduced  and  submitted  to 
the  jury  the  case  is  to  be  determined  upon  the  whole  evi- 
dence. The  provision  is  not  inconsistent  with  the  right  of 
trial  by  jury. 

The  court  ordered  taxed  as  costs  in  favor  of  plaintiff 
$250  for  fees  of  the  referee,  based  on  his  report  that  the 
parties  stipulated  that  he  should  be  paid  for  his  services  $5 
per  hour,  to  be  divided  equally  between  the  parties  and  be 
taxed  as  costs.  He  certified  that  he  had  spent  100  hours  in 
performing  his  services,  amounting  to  $500,  and  that  each 
of  the  parties  had  paid  him  $250.  Section  68  provides  that 
the  referee  or  referees  shall  receive  the  same  fees  as  are  pro- 
vided by  law  for  referees,  and  the  costs  of  the  reference 
shall  abide  the  result  of  the  suit.  By  statute  the  fees  of  a 
referee  are  fixed  at  $5  a  day  unless  the  parties  to  the  suit  or 
their  counsel  shall,  in  writing  to  be  filed  in  court,  agree  upon 
a  larger  or  less  sum  per  day.  There  was  no  such  agreement 
in  writing  in  this  case,  and  neither  the  oral  stipulation  certi- 
fied by  the  referee  nor  the  fact  that  each  party  had  paid  him 
$250  was  sufficient  to  authorize  the  taxation  of  such  fees  as 
costs. 

The  judgment  of  the  circuit  court  is  affirmed  except  as 
to  the  order  taxing  as  costs  against  the  defendant  $250  for 
fees  of  the  referee,  and  that  order  is  reversed.  The  appel- 
lant will  pay  three-fourths  of  the  costs  of  this  appeal  and 
the  appellee  one-fourth  of  such  costs. 

Affirmed  in  part  and  reversed  in  part. 
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(No.  1 38 1 3. — ^Judgment  reversed.) 
RAI.PH  C.  Austin,  Admr.  Defendant  in  Error,  vs.  The 
PuBuc  Service  Company  of  Northern  Ii^unois, 
Plaintiff  in  Error. 

Opinion  filed  October  22,  Tp2i. 

1.  Negligence — when  jury  may  be  peremptorily  instructed  on 
questions  of  negligence  and  contributory  negligence.  Negligence 
and  contributory  negligence  are  ordinarily  questions  of  fact  for 
the  jury,  but  when  the  facts  are  admitted  and  all  reasonable  minds 
would  agree  that  the  defendant  was  not  negligent  or  that  the  in- 
jury was  the  result  of  the  plaintiff's  own  negligence  the  court  may 
so  inform  the  jury  by  a  peremptory  instruction. 

2.  Same — when  question  of  negligence  or  contributory  negli- 
gence must  be  submitted  as  a  question  of  fact.  Where  it  remains 
to  be  determined  by  the  weighing  and  consideration  of  evidence 
whether  either  party  has  performed  his  legal  duty  or  has  observed 
that  degree  of  care  and  caution  imposed  upon  him  by  law,  any 
question  of  negligence  or  contributory  negligence  must  be  submit- 
ted to  the  jur>'  as  a  question  of  fact. 

3.  Same — when  court  should  direct  verdict.  It  is  for  the  court 
to  say  whether  there  is  sufficient  evidence  before  it  to  present  an 
issue  of  fact  under  the  pleadings,  and  if  there  is  not,  it  is  the  duty 
of  the  court  to  direct  what  verdict  shall  be  returned. 

4.  Same — when  an  electric  company  has  performed  its  duty  in 
protecting  the  public,  A  company  engaged  in  manufacturing  and 
transmitting  electric  current  need  exercise  only  such  care  and  cau- 
tion as  a  person  of  ordinary  prudence  might  reasonably  be  expected 
to  exercise  under  similar  circumstances,  and  if  it  places  its  wires 
in  such  a  position  that  they  will  not  inflict  injury  on  a  person  ex- 
ercising due  care  for  his  own  safety  it  has  performed  its  duty. 

5.  Same — extent  of  duty  to  insulate  electric  wires.  A  company 
engaged  in  manufacturing  or  distributing  electricity  must  protect 
the  public  against  danger  by  properly  insulating  its  wires  where 
the  public  is  likely  to  come  in  contact  with  them ;  but  this  duty  does 
not  extend  to  the  entire  system. 

6.  Same — when  it  is  not  material  whether  electric  company  had 
right  to  place  wires  in  public  highivay.  While  no  one  has  a  right 
to  obstruct  a  public  highway  except  by  proper  authority,  yet  in  an 
action  against  an  electric  company  for  a  death  resulting  from  con- 
tact with  its  wires  along  a  public  highway  it  is  not  material  by 
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what  authority  the  defendant  placed  its  wires  in  the  highway,  if 
the  declaration  does  not  charge  that  the  defendant  was  unlawfully 
encroaching  upon  the  highway. 

7.  Same — what  necessary  to  charge  defendant  with  liability  for 
an  injury  resulting  from  electric  current.  To  charge  a  person  en- 
gaged in  handling  an  electric  current  with  liability  for  an  injury 
resulting  from  such  dangerous  agency  it  is  necessary  that  the  in- 
jury ^e  one  which  a  person  of  ordinary  prudence,  in  the  light  of 
surrounding  circumstances,  would  reasonably  and  naturally  have 
anticipated. 

8.  Same — when  question  of  negligence  in  placing  electric  wire 
over  highzvay  bridge  is  for  the  jury.  In  an  action  against  an  elec- 
tric company  for  the  death  of  a  boy  who  came  in  contact  with 
a  heavily  charged  wire  strung  over  the  top  of  a  highway  bridge, 
whether  the  company  was  negligent  in  tlie  construction  and  main- 
tenance of  the  wire  over  the  bridge  is  a  proper  question  for  the 
jury,  where  the  wire  is  so  located  that  anyone  climbing  upon  the 
bridge  for  any  purpose  may  come  in  contact  with  it. 

9.  Same — when  boy  killed  by  electric  current  is  guilty  of  con- 
tributory  negligence  barring  recovery  for  his  death.  A  boy  nearly 
fourteen  years  of  age,  who  is  killed  by  coming  in  contact  with  a 
heavily  charged  electric  wire  while  attempting  to  walk  over  the  top 
of  a  bridge  on  a  beam  only  fourteen  inches  wide  and  thirty-four 
feet  above  a  rapidly  llowing  river,  for  no  other  purpose  than  to 
get  a  bird's  nest,  is  guilty  of  such  contributory  negligence  as  to 
bar  a  recovery  against  the  electric  company  maintaining  and  oper- 
ating the  wire;  and  it  is  immaterial  whether  the  deceased  volun- 
tarily touched  the  wire  or  involuntarily  seized  it  in  an  effort  to 
save  himself  from  falling  into  the  river. 

10.  Same — what  is  ordinary  care.  Ordinary  care  in  a  partic- 
ular case  is  that  degree  of  care  which  is  exercised  by  ordinarily 
prudent  persons  under  the  same  or  similar  circumstances. 

Writ  op  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Will  county ;  the  Hon.  Frank  L.  Hooper,  Judge, 
presiding. 

Edgar  B.  Ei.der,  and  Barr  &  Barr,  for  plaintiff  in 
error. 

Snapp,  Heise  &  Snapp,  for  defendant  in  error. 
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Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

Ralph  C.  Austin,  public  administrator  of  Will  county, 
brought  this  action  against  the  Public  Service  Company  of 
Northern  Illinois  to  recover  damages  for  the  death  of  Louis 
Hertel.  The  declaration  charged  that  tlie  Public  Service 
Company  maintained  a  certain  high  tension  electric  wire 
heavily  charged  with  electricity,  upon,  over  and  along  a 
certain  public  highway  in  Will  county,  Illinois,  and  that  it 
thereupon  became  the  duty  of  said  company  to  exercise 
reasonable  care  and  caution  and  maintain  the  wire  in  such 
condition  as  not  to  injure  persons  in  the  use  of  the  public 
highway  in  the  exercise  of  ordinary  care,  but  said  company, 
regardless  of  its  duty,  negligently  and  carelessly  maintained 
and  permitted  the  wire  to  be  and  remain  in  a  dangerous, 
exposed  and  unsafe  condition,  and  that  Louis  Hertel,  a  boy 
thirteen  years  of  age,  while  being  upon  the  public  highway 
in  the  exercise  of  ordinary  care,  then  and  there  came  ih 
contact  with  the  wire  so  negligently  and  carelessly  main- 
tained by  said  company,  and  as  a  result  of  the  negligence 
and  carelessness  of  said  company  said  Hertel  was  instantly 
killed.  The  case  was  first  tried  at  the  November  term,  19 18, 
of  the  Will  county  circuit  court,  and  the  trial  court,  at  the 
close  of  plaintiff's  evidence,  instructed  the  jury  to  find 
defendant  not  guilty.  Judgment  was  entered  on  a  verdict 
returned  in  accordance  with  this  instruction,  and  this  judg- 
ment was  reversed  by  the  Appellate  Court  for  the  Second 
District  and  the  cause  was  remanded,  with  instructions  to 
submit  the  issues  of  fact  to  a  jury.  The  case  was  tried 
again  at  the  January  term,  1920.  A  verdict  was  returned 
finding  defendant  guilty  and  assessing  plaintiff's  damages 
at  $5000.  The  judgment  entered  upon  this  verdict  was 
affirmed  by  the  Appellate  Court  for  the  Second  District,  and 
the  case  is  brought  to  this  court  by  certiorari. 

A  short  distance  from  the  city  of  Joliet  Brandon  road 
crosses  the  Desplaines  river  over  a  bridge  known  as  Brandon 
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bridge.  The  village  of  Rockdale,  a  manufacturing  suburb 
of  Joliet  with  a  population  of  about  1300,  is  located  along 
the  north  bank  of  the  Desplaines  river,  a  short  distance  west 
of  the  north  end  of  this  bridge.  Brandon  bridge  is  a  three- 
span  beam  bridge  of  simple  truss  type.  The  south  span  is 
147  feet  long.  The  floor  is  laid  on  the  lower  chord.  The 
upper  chord  is  21  feet  6  inches  above  the  floor.  It  is  sup- 
ported at  each  end  by  end  posts  28  feet  long,  which  stand 
at  an  angle  of  57  degrees.  The  end  posts  and  the  upper 
chord  are  hollow  steel  beams  made  by  riveting  together  four 
pieces  of  steel.  The  face  of  the  end  posts  and  the  top  of  the 
upper  chord  is  14  inches  wide  and  is  a  smooth  plate  of  steel, 
except  that  there  is  a  row  of  smooth,  rounded  rivet  heads 
along  each  edge,  which  stand  about  half  an  inch  above  the 
surface.  There  are  five  perpendicular  struts — latticework 
posts — extending  from  the  lower  chord  to  the  upper  chord 
on  each  side  of  the  south  span.  The  base  of  the  first  or 
south  strut  is  36  feet  north  of  the  base  of  the  inclined  end 
post,  and  its  top  is  18  feet  north  of  the  corner  where  the  top 
of  the  end  post  is  riveted  to  the  south  end  of  the  upper 
chord.  It  is  18  feet  from  the  south  strut  to  the  next  strut 
north.  Cross-beams  extend  across  the  top  of  the  bridge 
from  one  side  to  the  other  and  are  riveted  to  the  upper 
chords  at  the  top  of  each  strut.  Tie-rods  run  from  the  base 
of  each  strut  to  the  top  of  the  next  strut.  On  the  west  side 
of  the  bridge  the  defendant  company  has  bolted  on  the  out- 
side of  the  top  of  the  second  strut  from  the  south  end  of 
the  bridge  a  post  14  feet  long,  which  extends  8  feet  4  inches 
above  the  top  of  the  upper  chord.  There  is  a  double  cross- 
arm  on  this  post  which  supports  four  wires, — ^two  on  each 
side  of  the  post.  The  distance  between  the  two  wires  located 
on  each  side  of  the  post  is  15  inches  and  the  distance  between 
the  two  sets  of  wires  is  22  inches.  The  first  post  south  of 
the  bridge  is  102  feet  7  inches  distant  from  the  post  attached 
to  the  bridge.  At  the  point  where  the  post  is  attached  to 
the  bridge  the  wires  are  8  feet  4  inches  above  the  top  of  the 
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bridge.  At  the  point  where  the  top  of  the  south  strut  joins 
the  upper  chord  the  wires  are  7  feet  2  inches  above  the  top 
of  the  bridge,  and  at  the  top  of  the  south  end  post  the  wires 
are  6  feet  2  inches  above  the  top  of  the  bridge.  This  shows 
a  sag  in  the  wires  of  i  foot  2  inches  in  the  first  18  feet  south 
of  the  post  attached  to  the  bridge  and  of  2  feet  2  inches  in 
the  first  36  feet.  The  next  support  for  the  wires  to*  the  north 
of  the  post  attached  to  the  second  strut  of  the  south  span  is 
a  similar  post  attached  to  the  second  strut  of  the  center  span 
of  tlie  bridge,  a  distance  of  about  150  feet.  It  is  36  feet 
from  the  post  attached  to  the  south  span  to  the  south  end 
of  the  top  chord  and  72  feet  from  the  post  to  the  north  end 
of  the  top  chord.  We  have  no  measurements  of  the  height 
of  the  wires  above  the  top  of  the  bridge  at  points  north  of 
this  post.  Estimating  the  sag  as  approximately  the  same 
as  the  sag  south  of  the  post,  taking  into  consideration  that 
the  stretch  north  of  this  post  is  about  40  feet  more  than  the 
stretch  to  the  south,  the  wires  would  sag  to  within  4  feet  of 
the  top  of  the  bridge  at  the  north  end  of  the  top  chord  of 
the  south  span.  The  inside  or  east  wire  was  a  neutral  wire. 
The  second  wire  from  the  east, — the  one  directly  over  the 
top  chord, — and  the  two  outside  wires,  were  each  carrying 
4400  volts  of  electricity.  These  wires  were  standard  No.  4 
copper  wire,  ordinarily  used  by  power  companies  for  carry- 
ing heavy  currents.  They  were  insulated  with  ordinary 
weatherproof-braid  coating.  Twelve  feet  6  inches  below 
the  floor  of  this  bridge  the  waters  of  the  Desplaines  river 
flowed  and  the  current  is  rapid.  June  11,  1917,  Louis  Her- 
tel,  a  boy  within  ten  days  of  fourteen  years  of  age,  crossed 
the  river  on  this  bridge  from  Rockdale,  where  he  lived,  and 
went  with  four  other  boys  to  a  swimming  hole  some  distance 
from  the  bridge  on  the  south  side  of  the  river.  On  the  way 
back  to  Rockdale  the  bovs  discovered  a  bird's  nest  at  the 
top  of  the  south  strut  on  the  west  side  of  the  bridge.  De- 
ceased and  one  of  his  companions,  Frank  Gollick,  stopped 
and  the  other  three  boys  walked  on   across  the  bridge. 
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Deceased  climbed  the  end  post  by  holding  to  the  edges  with 
his  hands  and  placing  his  toes  against  the  rivet  heads. 
When  he  reached  the  top  of  the  post  he  walked  on  the  top 
chord  to  the  point  where  the  bird's  nest  rested  and  tore  it 
out.  After  this  he  stood  up  and  walked  north  along  the  top 
of  the  chord  for  some  distance  and  then  reached  up  and  took 
hold  of  the  wire  directly  above  the  chord  with  his  hands. 
He  was  killed  instantly.  The  body  dropped  into  the  river 
below  and  was  found  near  Morris  about  ten  days  later. 

The  principal  contention  of  defendant  is  that  the  trial 
court  erred  in  denying  its  motion,  at  the  close  of  all  the 
evidence,  to  instruct  the  jury  to  find  it  not  guilty.  This 
contention  is  made  on  the  theory  that  there  was  no  evidence 
showing  that  defendant  was  negligent  in  the  construction, 
maintenance  and  operation  of  the  electric  wires  in  question, 
and  that  the  evidence  showed  deceased  was  not  in  the  exer- 
cise of  ordinary  care  for  his  own  safety  at  the  time  of  the 
accident  which  resulted  in  his  death.  All  controverted 
questions  of  fact  have  been  settled  by  the  judgment  of  the 
Appellate  Court,  and  we  are  limited  in  our  review  of  the 
case  to  the  determination  of  the  question  of  law  presented 
by  the  motion  to  give  to  the  jury  the  peremptory  instruction. 
The  general  rule  is  that  negligence  and  contributory  negli- 
gence are  questions  of  fact  for  the  jury,  but  when  the  facts 
are  admitted  and  all  reasonable  minds  agree  that  the  defend- 
ant was  not  negligent  in  its  acts  or  that  the  injury  was  the 
result  of  plaintiff's  own  negligence,  the  court  may,  as  a 
matter  of  law,  find  that  there  was  no  negligence  on  the  part 
of  defendant  or  that  there  was  such  contributory  negligence 
on  the  part  of  plaintiff  as  to  defeat  a  recovery,  and  so 
inform  the  jury  by  a  peremptory  instruction.  (Hoehn  v. 
Chicago,  Peoria  and  St.  Louis  Raihvay  Co.  152  111.  223; 
IVerk  V.  Illinois  Steel  Co.  154  id.  427;  Heimann  v.  Kinnare, 
190  id.  156;  Beidler  v.  Branshaw,  200  id.  425;  Hezves  v. 
Chicago  and  Eastern  Illinois  Railroad  Co.  217  id.  500.) 
But  so  long  as  the  question  remains  whether  either  party  has 
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performed  his  legal  duty  or  has  observed  that  degree  of  care 
and  caution  imposed  upon  him  by  law,  and  the  determina- 
tion of  the  question  involves  the  weighing  and  consideration 
of  evidence,  the  question  must  be  submitted  as  one  of  fact 
(Chicago,  St  Louis  and  Pittsburg  Railroad  Co.  v.  Hutchin- 
son, 120  111.  587.)  It  is  for  the  court  to  say  whether  there 
is  sufficient  evidence  before  it  to  present  an  issue  of  fact 
under  the  pleadings,  and  if  there  is  not,  it  is  the  duty  of  the 
court  to  direct  what  verdict  shall  be  returned.  Block  v. 
Szvift  &  Co,  161  111.  107. 

Let  us  first  examine  the  question  of  defendant's  negli- 
gence in  the  construction,  maintenance  and  operation  of  this 
electric  line.  Electricity  is  a  silent,  deadly  and  instantaneous 
force,  and  one  who  uses  it  for  profit  is  bound  to  exercise 
care  corresponding  to  the  dangers  incident  to  its  use.  With 
the  advance  of  civilization  electricity  has  become  a  necessity, 
and  in  order  to  make  it  useful  to  man  it  must  be  carried  from 
place  to  place.  The  restrictions  governing  the  handling 
of  this  commodity  by  public  or  private  corporations  or  by 
individuals  must,  in  view  of  its  commercial  and  domestic 
importance,  be  reasonable.  One  engaged  in  the  business  of 
manufacturing,  transmitting  and  distributing  electric  current 
is  only  required  to  exercise  such  care  and  caution  as  a  per- 
son of  ordinary  prudence  might  reasonably  be  expected 
to  exercise  in  the  handling  of  such  a  silent  and  danger- 
ous agency  under  similar  circumstances,  and  if  he  places 
his  wires  in  such  a  position  that  they  will  not  inflict  injury 
on  a  person  in  the  exercise  of  his  rights  and  privileges 
while  he  is  using  due  care  and  caution  for  his  own  safety 
he  has  fully  performed  the  duty  which  the  law  imposes 
upon  him.  Practically  all  wire  used  in  the  transmission 
and  distribution  of  electricity  is  insulated  with  a  two-pJy 
or  three-ply  braid  weatherproof  covering.  This  is  for  the 
purpose  of  protecting  it  against  atmospheric  conditions  and 
is  not  for  the  purpose  of  protecting  persons  coming  in 
contact  with  it  from  shock.    These  wires  can  be  sufficiently 
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insulated  or  protected  by  the  use  of  proper  materials  so 
that  all  danger  from  shock  is  eliminated.  Persons  hand- 
ling electricity  must  protect  the  public  against  danger  by 
the  proper  insulation  of  its  wires  where  the  public  in  likely 
to  come  in  contact  with  them.  But  this  duty  does  not  extend 
to  the  entire  system.  Persons  engaged  in  the  transmission 
of  electricity  are  not  insurers  of  the  safety  of  the  public, 
but  they  are  bound  to  know  the  dangers  incident  to  hand- 
ling electricity  and  to  guard  against  such  dangers  by  the 
exercise  of  care  commensurate  with  them.  (Rowe  v. 
Taylorville  Electric  Co.  213  111.  318.)  Defendant  had  its 
wires  stretched  along  and  over  a  public  highway  and  at- 
tached by  short  posts  to  a  steel  bridge  which  was  a  part 
of  this  public  highway.  The  public  had  a  right  to  travel 
in  any  part  of  this  highway,  and  defendant  had  no  right 
to  obstruct  the  highway  except  by  authority  of  some  body 
rightfully  representing  the  public.  (People  v.  Harris,  203  111. 
272.)  By  what  authority  defendant  placed  its  wires  in  the 
public  highway  does  not  appear  in  this  record,  but  it  is  not 
material  in  the  decision  of  this  case,  because  the  declaration 
does  not  charge  that  defendant  was  unlawfully  encroaching 
upon  the  public  highway.  In  order  to  charge  a  person  en- 
gaged in  the  business  of  handling  electric  current  with  lia- 
bility, it  is  necessary  that  the  injury  which  results  from  such 
dangerous  agency  be  one  which  a  person  of  ordinary  pru- 
dence, in  the  light  of  the  surrounding  circumstances,  would 
reasonably  and  naturally  have  anticipated.  (Kempf  v. 
Spokane  and  Inland  Empire  Railroad  Co,  82  Wash.  263, 
144  Pac.  jy)  Wetherby  v.  Twin  State  Gas  and  Electric 
Co,  83  Vt.  189,  75  Atl.  8;  O'Gara  v.  Philadelphia  Electric 
Co.  244  Pa.  156,  90  Atl.  529.)  Deceased  was  on  the  top 
chord  of  this  bridge  for  pleasure,  but  the  employees  of  the 
town  that  owned  this  bridge  could  certainly  be  expected  to 
be  on  any  part  of  the  bridge  for  the  purpose  of  painting  or 
repairing  it.  In  view  of  the  fact  that  this  system  of  wires 
carrying  dangerous  loads  of  electricity  was  stretched  over 
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and  along  a  public  bridge  which  was  a  part  of  the  public 
highway,  we  are  not  prepared  to  hold  that  reasonable  minds 
may  not  differ  on  the  question  of  negligence  in  the  main- 
tenance and  operation  of  the  line.  Entertaining  this  view 
we  must  hold  that  the  question  was  proi^erly  submitted  to 
the  jury,  and  the  finding  of  the  Appellate  Court  on  this 
controverted  issue  of  fact  is  binding  upon  us  and  we  are 
without  authority  to  review  it. 

The  next  question  which  presents  itself  for  considera- 
tion is  whether  deceased  was  in  the  exercise  of  due  care 
and  caution  for  his  own  safety  at  the  time  of  the  injury 
which  caused  his  death.  He  would  have  been  fourteen 
years  old  had  he  lived  until  June  21,  191 7.  He  was  four 
end  a  half  feet  tall  and  was  normal  physically  and  men- 
tally. After  he  completed  tlie  sixth  grade  at  school  he 
left  school  and  went  to  work.  Before  the  family  came  to 
Rockdale  to  live  they  had  lived  in  Chicago,  and  while  the 
family  lived  there  deceased  was  employed  in  the  sausage 
room  of  Armour  &  Co.  They  had  lived  in  Rockdale  but 
a  short  time  before  the  accident  and  during  that  time  de- 
ceased did  some  work  on  a  farm.  Deceased  was  old 
enough  to  know,  and  his  experience  in  life  was  sufficiently 
broad  to  convince  us  that  he  did  know,  the  danger  attend- 
ing the  hazardous  act  of  walking  upright  on  a  beam  14 
inches  wide  and  34  feet  above  a  rapidly  flowing  river,  and 
there  is  no  reason  for  excusing  him  from  the  same  degree 
of  care  for  his  own  safety  which  is  required  of  an  adult. 
Heimann  v.  Kinnare,  supra;  Wabash  Railroad  Co,  v.  Jones, 
163  111.  167;  Walldren  Express  Co,  v.  Krug,  291  id.  472; 
Gleason  v.  Smith,  180  Mass.  6,  61  N.  E.  220;  Zoltovski 
V.  Gzella,  159  Mich.  620,  124  N.  W.  527;  Sttider  v. 
Southern  Pacific  Co,  121  Cal.  400,  53  Pac.  942. 

Ordinary  care  has  been  defined  to  be  that  degree  of 
care  which  is  exercised  by  ordinarily  prudent  persons  under 
the  same  or  similar  circumstances.  Whether  or  not  de- 
ceased had  a  legal  right  to  walk  erect  on  the  top  chord  of 
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this  bridge  does  not  determine  the  question  whether  he  was 
exercising  due  care  and  caution  for  his  own  safety.  A 
person  has  a  right  to  attempt  to  beat  a  fast  passenger 
train  across  a  public  railroad  crosssing,  but  it  has  been 
often  and  sadly  demonstrated  that  it  is  not  the  prudent 
thing  to  do.  A  person  would  have  a  legal  right  to  step 
on  the  end  of  a  wire  which  he  knew  carried  a  deadly 
voltage  of  electric  current  if  he  found  it  in  his  path  on 
the  public  sidewalk,  but  we  believe  everyone  would  ?gree 
that  it  would  not  be  the  thing  an  ordinarily  prudent  per- 
son would  do.  And  so  we  might  give  a  number  of  examples 
of  acts  one  has  a  legal  right  to  do  but  which  in  the  exer- 
cise of  due  care  one  ought  not  to  do.  Plaintiff  relies  on 
Commonwealth  Electric  Co,  v.  Melville,  210  111.  70,  where 
this  court  affirmed  a  judgment  for  damages  for  injuries 
sustained  by  a  boy  coming  in  contact  with  an  electrically 
charged  wire  run  underneath  a  wooden  sidewalk  in  a  cer- 
tain street  in  Chicago.  The  sidewalk  was  built  about  five 
feet  above  the  ground.  The  insulation  on  this  wire  became 
defective  and  the  current  set  fire  to  the  wooden  sidewalk. 
The  boy  went  under  the  sidewalk  to  ascertain  if  he  could 
find  the  cause  of  the  fire,  and  while  looking  for  the  fire 
came  in  contact  with  the  wire  and  was  burned.  He  had 
a  right  to  go  under  this  sidewalk,  and  in  going  there  he 
had  no  reason  to  anticipate  any  serious  danger.  This  case 
is  clearly  distinguishable  from  the  case  at  bar.  To  walk 
erect  on  tpp  of  an  iron  beam  14  inches  wide,  over  a  rapidly 
flowing  river  34  feet  below,  is  certainly  dangerous,  and 
persons  exercising  common  prudence  must  be  held  to  ap- 
preciate the  danger.  A  boy  fourteen  years  old,  who  has 
been  raised  in  a  city,  knows  as  well  as  a  man  that  insulated 
wires  carried  upon  poles  are  likely  to  be  charged  with  a 
deadly  load  of  electricity  and  that  it  is  not  safe  to  touch 
them  or  go  where  he  is  likely  to  fall  into  them.  Whether 
deceased  voluntarily  touched  these  wires  or  involuntarily 
seized  them  in  an  effort  to  save  himself  from  falling  into 
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the  river  can  make  no  difference,  because  it  was  his  own 
negligence  that  placed  him  in  this  place  of  danger.  De- 
ceased had  no  business  on  top  of  this  bridge,  and  no  person 
exercising  due  care  would  have  been  there.  In  view  of  the 
record  in  this  case  we  are  forced  to  the  conclusion  that  de- 
ceased was  not  in  the  exercise  of  ordinary  care  for  his  own 
safety,  and  that  the  proximate  cause  of  the  injury  which 
resulted  in  his  death  was  his  act  in  voluntarily  placing  him- 
self in  a  place  of  known  danger.  Such  conclusion  is  so  plain 
and  clear  that  all  reasonable  men  must  arrive  thereat  from 
a  dispassionate  consideration  of  the  evidence  in  this  case. 
The  evidence  not  only  failed  to  show  the  exercise  of  ordi- 
nary care  but  showed  complete  want  of  care.  The  trial 
court  erred  in  refusing  to  direct  a  verdict  of  not  guilty. 

The  judgments  of  the  Appellate  Court  and  of  the  cir- 
cuit court  of  Will  county  are  reversed. 

Judgment  reversed. 


(No.  14081. — Cause  transferred.) 

R.  C.  Dari^ky,  Appellant,  vs,  W11.UAM  Hai,e  Thompson, 

Mayor,  et  al.  Appellees. 

Opinion  filed  October  22,  ip2l. 

Appeals  and  errors — question  of  validity  of  ordinance  must  be 
raised  in  trial  court.  The  Supreme  Court  cannot  take  jurisdiction 
of  a  direct  appeal  on  the  ground  that  the  validity  of  a  municipal 
ordinance  is  involved,  where  no  question  of  the  validity  of  the  ordi- 
nance was  raised  in  the  trial  court  and  where  the  record  contains 
no  certificate  of  the  trial  judge  entitling  the  appellant  to  raise  the 
question  on  the  appeal. 

ApPEAt  from  the  Circuit  Court  of  Cook  county;   the 
Hon.  KiCKHAM  ScANi^AN,  Judgc,  presiding. 

J.  K.  McMahon,  for  appellant. 
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Samuei.  a.  Ettei^son,  Corporation  Counsel,  (Cari,  F. 
Lund,  and  Berthoi^d  A.  Cronson,  of  counsel,)  for  ap- 
pellees. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

R.  C.  Darley,  appellant,  filed  his  bill  in  the  circuit  court 
of  Cook  county  against  William  Hale  Thompson,  mayor, 
Charles  Fitzmorris,  chief  of  police,  and  Charles  Bostrom, 
building  commissioner  of  the  city  of  Chicago,  to  restrain 
them,  as  such  officers,  from  revoking  a  building  permit 
theretofore  issued  to  him  and  from  interfering  with  the 
erection  by  him  of  a  certain  building  in  any  manner  what- 
soever, and  for  further  relief  as  equity  may  require.  The 
defendants  appeared  by  counsel  and  filed  joint  and  separate 
answers  to  the  bill.  No  replication  was  filed  to  the  answers. 
The  cause  was  referred  to  Michael  Feinberg,  as  master  in 
chancery,  to  take  the  evidence  and  report  his  conclusions  of 
fact.  He  took  the  evidence,  reported  such  conclusions,  and 
on  a  hearing  before  the  court  complainant's  bill  was  dis- 
missed for  want  of  equity.  He  has  prosecuted  this  appeal 
direct  to  this  court. 

Appellant  charged  in  his  bill,  in  substance,  that  he  was 
desirous  of  erecting  a  business  building  upon  certain  prem- 
ises in  said  city  for  the  purpose  of  conducting  the  business 
in  which  he  was  engaged;  that  on  February  14,  1921,  he 
applied  to  the  department  of  buildings  of  the  city  and  ob- 
tained a  permit  to  erect  a  building  on  the  premises;  that 
he  employed  the  services  of  a  contractor,  who  purchased 
all  of  the  materials  necessary  to  construct  the  building  at 
an  expense  of  $15,000,  and  on  February  15,  1921,  work  was 
begun  on  the  building  and  the  foundation  nearly  completed ; 
that  on  said  last  date,  without  good  and  valid  reason,  the 
appellees  ordered  the  building  stopped,  and  that  since  then 
nothing  further  has  been  done  towards  the  erection  there- 
of;   alleges  that  he  complied  with  all  the  laws  and  ordi- 
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nances  pertaining  to  the  erection  of  the  building  and  all 
requirements  made  of  him  by  the  building  commissioner, 
and  that  no  good  and  valid  reason  exists  why  he  should  not 
proceed  with  the  building;  that  appellees  have  threatened 
to  revoke  the  building  permit  so  issued,  and  he  fears  and 
believes  that  they  will  carry  that  threat  into  execution  un- 
less restrained  by  order  of  the  court,  and  that  he  will  suf- 
fer irreparable  injury  and  damage  if  prevented  from  pro- 
ceeding with  the  erection  of  his  building.  In  the  answer  of 
appellees  they  denied  that  appellant  complied  with  all  the 
laws  and  ordinances  pertaining  to  buildings  of  the  class  of 
appellant's ;  alleged  that  appellant's  building  is  in  a  strictly 
residential  neighborhood ;  that  under  the  ordinances  of  the 
city  frontage  consents  are  required,  and  that  no  such  con- 
sents  were  secured  by  appellant.  They  denied  that  the  per- 
mit was  revoked  without  notice  to  appellant  and  that  there 
was  no  good  and  valid  reason  for  revoking  it.  The  cause 
was  tried  upon  the  issues  thus  made. 

No  question  of  the  validity  of  any  ordinance  of  the  city 
of  Chicago  was  raised  in  the  trial  court,  and  the  record  con- 
tains no  certificate  of  the  trial  judge  to  entitle  appellant 
to  raise  the  question  of  the  validity  of  any  ordinance  here. 
The  validity  of  a  statute  or  the  construction  of  a  consti- 
tutional provision  was  not  involved.  In  this  court  appel- 
lant makes  the  contention  that  the  ordinance  in  question 
is  unconstitutional.  Appellant  is  not  entitled  to  raise  that 
question  or  any  other  question  not  raised  or  presented  for 
decision  in  the  lower  court  and  properly  preserved  for  con- 
sideration in  this  court.  It  is  clear  that  this  court  has  no 
jurisdiction  of  this  appeal,  and  that  under  section  8  of  the 
Appellate  Court  act  it  should  have  been  prosecuted  to  the 
Appellate  Court. 

The  cause  will  be  transferred  to  the  Appellate  Court  for 
the  First  District.  ^^^  transferred. 
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(No.  14027. — Reversed  and  remanded.) 

The  Peopi^e  of  the  State  of  Ii^unois,  Defendant  in  Er- 
ror, vs,  Irving  Schui^man,  Plaintiff  in  Error. 

Opinion  filed  October  22, 1^21. 

Criminal  law — when  new  trial  will  be  granted  because  defend- 
ant was  not  properly  defended.  Poor  defense  by  counsel  will  not 
justify  a  reversal  of  a  judgment  of  conviction  which  is  reasonably 
supported  by  the  testimony,  but  where  the  testimony  to  sustain  a 
conviction  is  doubtful  and  the  defendant  was  deprived  of  valu- 
able impeachment  evidence  because  his  counsel  w*as  ignorant  of  the 
proper  method  of  laying  the  foundation  for  its  introduction  the 
judgment  will  be  reversed  and  the  cause  remanded  for  a  new  trial. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Jesse  HotDOM,  Judge,  presiding. 

Arthur  H.  Fink,  for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Robert  E. 
Crowe,  State's  Attorney,  and  Edward  C.  Fitch,  (Edward 
E.  Wii*son,  of  counsel,)  for  the  People. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Plaintiff  in  error  was  charged  by  indictment  in  the 
criminal  court  of  Cook  county  with  taking  indecent  liber- 
ties with  Gertrude  Siwinski,  a  twelve-year-old  girl.  He 
pleaded  not  guilty,  was  tried,  convicted  and  sentenced  to 
the  State  reformatory.  He  has  sued  out  a  writ  of  error 
to  review  the  judgment,  and  contends  that  the  evidence 
did  not  warrant  his  conviction  and  that  he  did  not  have  a 
fair  and  impartial  trial  because  of  the  court's  conduct  and 
rulings  during  the  progress  of  the  trial. 

Plaintiff  in  error  (hereafter  called  the  defendant)  was 
eighteen  or  nineteen  years  old.  He  was  in  the  butter  and 
egg  business  with  his  father.  His  business  was  to  solicit 
trade  and  sell  the  butter  and  eggs.  For  that  purpose  he 
drove  a  truck.  Peter  Siwinski  was  one  of  his  customers. 
Defendant  called  at  Siwinski's  bakery  at  frequent  intervals 
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to  sell  goods  and  also  to  collect  for  what  he  had  previously 
sold.  Siwinski  and  his  wife  and  children,  including  the 
twelve-year-old  daughter,  lived  in  the  building  his  bakery 
was  in.  The  front  room  of  the  building  he  occupied  was 
called  the  store.  Back  of  it  was  a  bed-room  and  the  bak- 
erv.  A  door  in  the  rear  of  the  store  connected  it  with  the 
bed-room  and  bakery.  There  was  also  a  window  between 
the  store  and  bed-room  through  which  one  could  see  from 
the  bed-room  into  the  store,  which  fronted  the  street.  About 
2:30  P.  M.,  October  13,  1920,  defendant  driving  his  motor 
truck  called  at  Siwinski's  place  of  business.  Gertrude  w^as 
in  the  front  part  of  the  store  placing  articles  in  the  front 
window.  Defendant  passed  through  the  store  into  the  bak- 
ery, where  Siwinski  and  an  assistant  were  at  work.  He 
inquired  of  Siwinski  if  he  wanted  to  buy  any  eggs,  and 
Siwinski  said  he  did  not.  Defendant  had  a  bill  against  Si- 
winski for  previous  sales  which  he  desired  to  collect  but 
it  was  not  paid.  When  defendant  passed  through  the  store 
to  leave,  Gertrude  was  in  the  front  part  of  it,  near  the 
front  door.  She  was  heard  to  cry  out,  and  her  mother, 
who  was  not  well  and  was  lying  on  the  bed  in  the  bed-room 
back  of  the  store,  came  into  the  store,  followed  very  soon 
by  Siwinski  and  his  helper. 

We  are  of  opinion  this  judgment  must  be  reversed.  In 
brief,  the  most  important  testimony  was  as  follows :  Ger- 
trude testified,  in  substance,  that  when  defendant  came  out 
of  the  bakery  he  offered  her  ten  cents,  and  when  she  reached 
her  hand  for  it  threw  her  on  the  floor,  pulled  her  dress  up 
and  opened  his  pants;  that  she  tried  to  get  up  and  called 
for  her  father.  She  testified  defendant  was  on  his  knees; 
that  he  started  to  tickle  her  and  tried  to  pull  her  pants 
down.  She  continued  to  "holler,"  and  her  mother  came 
into  the  store  first.  She  called  for  her  husband.  Defend- 
ant told  the  girl's  mother  nothing  was  the  matter  except 
that  the  girl  called  him  names.  When  her  father  and  his 
helper  came  defendant  went  out  and  drove  away  on  his 
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truck,  Siwinski  and  his  helper  following  him  in  another 
car.  The  witness  stated  defendant  had  given  money  to 
her  brother  at  different  times  when  he  collected  a  bill. 

Gertrude's  father  testified  his  attention  was  attracted  by 
his  wife  calling  and  he  went  into  the  store ;  that  when  he 
went  in  defendant  was  standing  near  the  front  door;  that 
he  went  out,  mounted  his  truck  and  drove  rapidly  away; 
that  witness  and  his  assistant  got  in  a  near  by  car,  which 
was  driven  by  another  party,  overtook  defendant  and  took 
him  to  the  police  station. 

Mrs.  Siwinski  testified  she  was  lying  on  the  bed  in  the 
bed-room  and  fell  asleep.  She  was  awakened  by  Gertrude's 
screaming,  and  looking  through  the  window  between  the 
bed-room  and  the  store  saw  Gertrude.  She  went  into  the 
store  and  defendant  was  on  his  knees  and  Gertrude  was 
trying  to  get  away.  She  called  for  her  husband  and  de- 
fendant grabbed  for  the  door  and  ran  away.  She  said  de- 
fendant had  his  pants  open ;  that  when  he  was  kneeling  by 
Gertrude  while  she  was  on  the  floor  he  had  his  right  hand 
under  her  clothes  and  tore  them.  The  front  door  of  the 
store  was  principally  glass. 

Defendant  testified  he  had  known  the  little  girl  and  her 
family  for  about  four  months.  He  called  at  their  place  of 
business  about  three  times  a  week  to  sell  eggs.  The  girl 
at  different  times  had  called  him  a  "Sheeny,"  and  "cheap 
rotten  egg  man."  When  he  called  there  October  13  Si- 
winski owed  him  $11  but  did  not  pay  it,  and  as  he  had 
refused  four  times  before  to  pay  the  bill  defendant  was 
angered.  As  he  was  passing  through  the  store  to  leave, 
Gertrude  asked  him  for  a  nickel.  He  had  been  in  the  habit 
of  giving  her  brother  pennies  when  he  collected  bills  there. 
He  told  her  he  did  not  collect  his  bill  and  would  give  her 
nothing.  She  then  called  him  bad  names,  whereupon  he 
slapped  her  in  the  face  and  she  fell  down,  began  to  cry  and 
her  mother  came  out.  He  wanted  no  scene  with  her  and 
walked  slowlv  out,  climbed  on  his  truck  and  started  to  drive 
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to  his  next  customer.  He  was  overtaken  by  a  car.  The 
girl's  father  and  his  helper  were  in  it,  who  told  him  to 
stop,  and  he  did  so,  jumped  off  the  truck  and  said,  "What 
is  wrong?"  Siwinski  asked  him  why  he  hit  his  daughter, 
and  he  replied  she  deserved  it.  The  driver  of  the  car  sug- 
gested if  they  had  anything  against  defendant  they  had  bet- 
ter take  him  to  the  station.  Defendant  told  them  if  they 
had  anything  against  him  to  get  on  his  truck  and  tell  it  to 
the  judge.  The  three  went  to  the  station  together.  He 
denied  pulling  or  throwing  the  girl  down,  denied  kneeling 
on  the  floor  and  tickling  her,  denied  raising  her  dress,  un- 
buttoning his  trousers  or  taking  indecent  liberties  with  her. 

Defendant  proved  by  two  witnesses,  one  of  whom  had 
been  his  teacher  in  the  high  school,  the  other  a  man  who 
had  lived  more  than  six  years  in  his  neighborhood,  that 
his  reputation  for  truth  and  moral  conduct  was  good. 

Counsel  for  defendant  sought  to  show  by  witnesses  that 
all  three  of  the  Siwinskis  had  made  statements  out  of  court 
after  but  about  the  time  the  alleged  offense  was  commit- 
ted which  were  at  variance  with  other  statements  made  by 
them  out  of  court  as  to  what  occurred  and  at  variance  with 
their  testimony  on  the  trial.  Counsel  who  tried  the  case 
in  the  criminal  court  is  not  the  same  counsel  appearing 
here,  and  he  appears  not  to  have  been  familiar  with  the 
rules  of  evidence  to  make  such  testimony  competent  by  way 
of  impeachment.  He  persisted  in  asking  the  witness  about 
conversations  had  with  the  Siwinskis  and  what  they  said. 
The  court  attempted  to  indicate  to  counsel  how  he  should 
proceed  in  such  case,  but  he  apparently  did  not  comprehend, 
and  defendant  was  deprived  of  the  benefit  of  any  testi- 
mony of  that  character,  if  there  was  any  such  testimony 
that  could  have  been  produced  by  properly  laying  a  foun- 
dation. If  the  Siwinskis  had  changed  the  charge  in  their 
testimony  from  a  charge  of  slapping  the  girl  to  one  of  tak- 
ing indecent  liberties  defendant  was  entitled  to  show  it,  if 
he  could  do  so,  by  pursuing  the  proper  method  of  exami- 


Oct.  '21.]  The  People  v.  Schulman.  129 

nation.  We  have  held  that  the  fact  a  person  charged  with 
crime  was  poorly  defended  will  not  justify  a  reversal  of 
the  judgment  where  it  is  reasonably  supported  by  the  tes- 
timony. (People  V.  Barnes,  270  111.  574.)  In  this  case, 
however,  we  are  impressed,  from  an  examination  of  the 
testimony  and  the  facts  and  circumstances  in  evidence,  that 
it  cannot  reasonably  be  said  no  other  verdict  would  have 
been  justified  than  one  of  guilty  under  the  evidence  as  it 
appears  in  the  record.  The  character  of  the  case  and  the 
evidence  offered  by  the  People  were  such  that  the  defend- 
ant should  have  been  given  every  right  the  law  afforded 
him  in  establishing  his  defense.  We  are  not  to  be  under- 
stood as  holding  that  he  is  not  guilty,  but  only  that  the  in- 
conclusive evidence,  together  with  the  fact  that  defendant 
was  not  permitted  to  offer  proof,  if  such  proof  existed  and 
could  have  been  produced,  which  was  important  and  ma- 
terial to  his  defense  and  to  a  fair  trial,  impels  us  to  reverse 
the  judgment  in  order  that  he  may  have  an  opportimity  on 
a  new  trial  to  present  in  a  proper  way  and  have  admitted 
the  proof,  if  it  exists,  that  he  did  not  have  the  benefit  of 
on  his  former  trial. 

This  court  has  frequently  held  that  a  judgment  in  a 
criminal  case  will  be  reversed  where  the  evidence  is  not 
sufficient  to  establish  guilt  beyond  a  reasonable  doubt  and 
where  the  jury  has  acted  under  a  misapprehension  or  mis- 
conception. If  it  is  a  fact  that  the  Siwinskis  first  charged 
that  defendant  committed  an  assault  and  battery  and  later 
changed  it  to  a  charge  of  taking  indecent  liberties  with  the 
girl,  proof  of  the  fact  might  possibly  not  produce  a  differ- 
ent result,  but  a  reviewing  court  cannot  say  that  it  would 
not.  At  all  events,  the  defendant  charged  with  such  a  crime 
is  usually  at  some  disadvantage  in  making  his  defense  and 
is  entitled  to  present  all  competent  and  relevant  evidence 
allowed  by  law  to  disprove  the  charge. 

The  judgment  is  reversed  and  the  cause  remanded  for 

Reversed  and  remanded. 

299-9 
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(No.  13839. — Cause  transferred.) 

Road  District  No.  6  in  Johnson  County,  Appellant,  vs 

T.  H.  McKinney,  Appellee. 

Opinion  filed  October  22,  Ip2l. 

1.  Freehold — when  circuit  court  has  no  jurisdiction  to  decide 
question  involving  freehold.  If  a  freehold  is  incidentally  involved 
in  a  proceeding  as  to  which  the  statute  expressly  confers  jurisdic- 
tion upon  justices  of  the  peace,  a  justice  of  the  peace  has  no  juris- 
diction to  render  any  judgment  which  in  any  manner  affects  the 
right  or  claim  of  the  parties  to  the  freehold,  and  the  circuit  court, 
on  appeal,  has  no  greater  jurisdiction  in  that  respect. 

2.  Same — when  a  direct  appeal  does  not  lie  to  Supreme  Court 
from  circuit  court.  On  appeal  to  the  circuit  court  in  a  statutory 
proceeding  begun  before  a  justice  of  the  peace  to  recover  a  fine 
or  penalty  under  section  155  of  the  Roads  and  Bridges  act  for  the 
obstruction  of  a  road  which  the  defendant  claims  is  not  a  public 
highway,  the  question  of  freehold  is  only  incidentally  involved  and 
is  not  ground  for  a  direct  appeal  from  the  circuit  court  to  the  Su- 
preme Court. 

3.  Jurisdiction — parties  cannot  confer  jurisdiction  of  subject 
matter  on  Supreme  Court  by  agreement.  The  Supreme  Court  will 
not  decide  a  cause  where  it  has  no  jurisdiction  of  the  subject  mat- 
ter, even  though  the  question  of  jurisdiction  is  not  raised  by  the  par- 
ties or  though  they  assent  to  the  Supreme  Court  taking  jurisdiction. 

AppEai,  from  the  Circuit  Court  of  Johnson  county;  the 
Hon.  A.  VV.  Lewis,  Judge,  presiding. 

O.  R.  Morgan,  and  C.  S.  M11.1.ER,  for  appellant 
H.  A.  Evans,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

This  proceeding  was  begun  by  the  filing  of  a  sworn  com- 
plaint by  William  Bridges  before  a  justice  of  the  peace  of 
Johnson  county  in  the  name  of  Road  District  No.  6,  in  said 
county,  against  T.  H.  McKinney,  charging  the  unlawful 
obstruction  of  a  certain  highway  or  public  road  in  said 
county  by  putting  brush  in  the  road  and  by  putting  a  wire 
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fence  and  gates  across  it  and  by  plowing  it.  It  is  a  statu- 
tory proceeding  for  the  recovery  of  a  fine  or  penalty  un- 
der section  155  of  the  Roads  and  Bridges  act,  (Kurd's  Stat. 
191 7>  P-  2565,)  and  Bridges  was  required  to  and  did  give 
a  bond  for  costs.  One  of  the  main  issues  for  decision 
before  the  justice  of  the  peace  was  whether  or  not  the 
road  was  a  public  road  or  public  highway,  it  being  con- 
tended by  the  defendant  that  it  was  not  such  a  road  or  high- 
way and  the  plaintiff  contended  that  it  was  such  by  pre- 
scription. The  defendant  was  found  guilty  and  a  fine  or 
penalty  was  assessed  against  him  by  the  justice  of  the  peace 
in  the  sum  of  $10.  On  appeal  to  the  circuit  court  of  John- 
son county  there  was  a  trial  de  novo,  in  which  the  defend- 
ant was  found  not  guilty  and  a  judgment  for  costs  entered 
against  Bridges.  The  cause  has  been  appealed  direct  to  this 
court,  and  one  of  the  principal  questions  raised  in  this  court 
is  the  question  whether  or  not  the  road  in  question  is  a  pub- 
lic road  or  highway  by  prescription.  Other  questions  raised 
are  not  necessary  to  be  here  stated. 

This  court  has  no  jurisdiction  of  this  appeal,  and  the 
only  possible  claim  for  such  jurisdiction  is  that  there  is  a 
question  of  freehold  involved.  The  justice  of  the  peace 
had  jurisdiction  to  try  the  cause  as  the  statute  expressly 
confers  jurisdiction  upon  that  court,  but  the  question  of  a 
freehold  before  the  justice  of  the  peace  was  only  incident- 
ally involved.  That  court  had  no  jurisdiction  to  render  any 
judgment  which  could  in  any  manner  affect  the  right  or 
claim  of  the  parties  to  an  estate  of  freehold,  and  the  cir- 
cuit court,  by  the  appeal  to  it,  had  no  greater  jurisdiction 
and  power  than  was  possessed  by  the  justice  of  the  peace. 
{Herman  v.  Higkivay  Comrs,  197  111.  94;  Seidschlag  v. 
Town  of  Antioch,  198  id.  413;  Village  of  Dolton  v.  Dol- 
ion,  201  id.  155.)  For  the  same  reason  that  a  county  court 
has  no  jurisdiction  to  enter  a  judgment  deciding  a  question 
of  freehold  that  shall  bind  the  parties,  the  question  of  free- 
hold when  raised  in  that  court  in  cases  similar  to  the  one 


132  Road  District  v.  McKinney.  [299  111. 

now  before  us  is  only  incidentally  involved,  and  an  appeal 
does  not  lie  direct  from  that  court  to  this  court  but  to  the 
Appellate  Court.  (Boyd  v.  Kimmel,  244  III.  545;  Cohe 
V.  City  of  Chicago,  246  id.  625.)  A  circuit  court  is  a  court 
of  record  and  has  jurisdiction  to  try  and  decide  questions 
of  freehold  in  cases  of  the  character  now  before  us  when 
such  question  is  directly  in  issue  before  it  and  the  action  is 
brought  in  that  court  as  an  original  action,  and  an  appeal 
in  such  a  case  would  lie  direct  to  this  court  if,  on  appeal, 
it  became  necessary  for  this  court  to  decide  the  question  of 
freehold  and  the  result  of  the  judgment  would  be  such  that 
one  of  the  parties  would  gain  and  the  other  lose  an  estate 
of  freehold.  {Tozvn  of  Audubon  v.  Hand,  223  III.  367.) 
A  freehold  is  involved  in  the  manner  required  by  the  stat- 
ute to  give  this  court  jurisdiction  so  as  to  bring  the  case 
directly  from  the  trial  court  here,  "in  all  cases  where  the 
necessary  result  of  the  judgment  or  decree  is  that  one  party 
gains  and  another  party  loses  a  freehold  estate,"  and  also 
in  those  cases  "where  the  title  to  a  freehold  is  so  put  in  is- 
sue by  the  pleadings  that  the  decision  of  the  case  necessarily 
involves  a  decision  of  such  issue."  Town  of  Mattoon  v. 
Elliott,  259  111.  72. 

The  question  is  raised  by  appellee  in  his  brief  that  this 
court  has  no  jurisdiction  of  this  appeal  because  the  ques- 
tion of  freehold  is  only  incidentally  involved  and  that  a 
decision  on  that  question  would  not  cause  either  party  to 
gain  or  to  lose  an  estate  of  freehold,  but  he  also  states  that 
he  has  no  objection  to  this  court  entertaining  jurisdiction 
of  the  appeal  for  the  reason  already  stated.  The  rule  is  that 
parties  to  a  suit  cannot  by  consent  invest  the  court  with 
jurisdiction  when  it  has  no  jurisdiction  of  the  subject  mat- 
ter of  the  suit.  (  Tozvn  of  Audubon  v.  Hand,  supra. )  This 
rule  of  law  is  followed  by  this  court,  and  we  will  not  hear 
and  decide  a  cause  in  which  we  have  no  jurisdiction  even 
where  the  question  of  jurisdiction  is  not  raised  by  either 
party  or  where  the  parties  assent  to  our  taking  jurisdiction. 
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The  appeal  will  not  be  dismissed  but  the  cause  will  be 
transferred  to  the  Appellate  Court  for  the  Fourth  District 
for  hearing  by  that  court,  as  now  required  by  statute. 

Cause  transferred. 


(No.  13579. — ^Judgment  affirmed.) 

George  G.  Brandenburg  et  al.  Appellees,  vs.  The  Buda 

Company,  Appellant. 

Opinion  filed  October  22,  j^2i, 

1.  Equity — hill  for  discovery  in  aid  of  suit  at  law  must  show 
prima  facie  cause  of  action.  A  bill  for  discovery  in  aid  of  a  suit  at 
law  must  show,  at  least  in  a  prima  facie  manner,  that  the  complain- 
ant has  a  good  cause  of  action,  and  if  it  is  clear  that  the  action  is 
not  maintainable  at  law,  equity  will  not  entertain  the  bill  for  discov- 
ery, but  if  the  point  is  fairly  open  to  doubt  a  court  of  equity  will 
grant  the  discovery  and  leave  it  to  a  court  of  law  to  adjudicate 
upon  the  legal  rights  of  the  party  seeking  recovery. 

2.  Same — section  p  of  Evidence  act  does  not  limit  jurisdiction 
of  equity  to  entertain  bill  for  discovery.  Section  9  of  the  Evidence 
act,  authorizing  the  court  to  compel  the  production  of  books  and 
writings  as  evidence  in  actions  at  law,  does  not  abridge  or  affect 
the  jurisdiction  of  equity  to  entertain  a  suit  for  mere  discovery  of 
evidence  in  aid  of  an  action  at  law,  even  though  the  complainant 
could  have  compelled  the  production  of  the  same  documents  in  his 
suit  at  law  and  have  obtained  therefrom  all  the  facts  as  fully  as 
by  bill  of  discovery. 

3.  Same — concurrent  jurisdiction  conferred  on  a  court  of  law 
does  not  exclude  jurisdiction  of  equity.  Where  jurisdiction  is 
vested  in  a  court  of  equity  and  a  like  jurisdiction  is  conferred  by 
statute  on  a  court  of  law  the  presumption  is  that  it  was  designed 
to  be  concurrent  and  not  exclusive  unless  the  court  of  equity  is 
prohibited  or  limited  in  its  exercise  by  the  language  of  the  act,  and 
the  existence  of  the  legal  remedy  docs  not  preclude  equity  from  as- 
suming jurisdiction  and  affording  relief. 

4.  Same — bill  for  discovery  is  proper  although  complainant  has 
other  sources  of  proof.  A  bill  for  discovery  in  aid  of  a  suit  at 
law  is  proper  not  only  when  the  complainant  is  without  other  means 
of  proof  but  also  in  support  of  his  other  evidence  or  even  to  dis- 
pense with  the  necessity  of  other  evidence,  and  it  is  not  a  good 
objection  that  the  interrogatories  seek  facts  well  known  to  the  com- 
plainant and  which  are  capable  of  proof  by  obtainable  witnesses. 
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5.  Contracts — construction  of  time  provision  for  termination 
of  contract.  Ordinarily,  where  a  contract  provides  that  it  is  to  ex- 
tend to  a  certain  date,  the  word  "to"  means  "until"  and  excludes 
the  date  following  it  as  a  part  of  the  contract,  but  where  the  con- 
tract is  to  take  effect  from  its  date  and  is  to  continue  to  a  certain 
date  the  latter  date  is  not  excluded  but  is  to  be  considered  as  the 
last  day,  and  the  contract  will  expire  at  midnight  of  that  date. 

6.  Same — meaning  of  word  "thereafter'*  in  a  time  provision. 
The  word  "thereafter"  in  a  time  provision  for  the  duration  of  a 
contract  is  usually  used  to  avoid  the  repetition  of  a  preceding  date 
or  event  which  would  follow  the  word  "after"  and  refers  to  a  time 
or  period  following  the  event  or  date. 

7.  Same — meaning  of  word  "on/'  when  applied  to  date.  Where 
the  word  "on"  is  used  in  connection  with  the  designation  of  a  date 
or  calendar  division  of  time  it  is  often  given  the  meaning  of  "in" 
or  "during." 

App^ai,  from  the  First  Branch  Appellate  Court  for  the 
First  District ; — ^heard  in  that  court  on  appeal  from  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  F.  A.  Smith,  Judge, 
presiding. 

Jones,  Addington,  Ames  &  Seiboi^d,  for  appellant. 

John  T.  Richards,  for  appellees. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court: 

Appellees,  George  G.  Brandenburg  and  Joseph  I.  Bran- 
denburg, co-partners  doing  business  as  Brandenburg  &  Co., 
filed  their  bill  in  equity  in  the  circuit  court  of  Cook  county 
against  appellant,  the  Buda  Company,  a  corporation,  for 
discovery  only  of  certain  facts  in  aid  of  their  suit  at  law  on 
a  written  contract  theretofore  brought  by  them  in  the  same 
court  against  it.  Appellant  filed  a  general  and  special  de- 
murrer to  the  bill,  which  was  overruled  by  the  court,  and 
appellant  was  directed  to  make  discovery  as  prayed  by  the 
bill.  On  appeal  to  the  Appellate  Court  for  the  First  District 
the  decree  was  affirmed  and  a  certificate  of  importance  and 
appeal  were  granted  to  this  court. 
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The  bill  sets  up  the  written  contract  in  hccc  verba,  by  the 
terms  of  which  appellees  were  made  the  exclusive  selling 
agents  of  appellant's  motor  vehicle  products.  There  are 
just  three  clauses  in  the  contract  that  are  material  to  the 
consideration  of  the  controversies  in  this  appeal,  the  thir- 
teenth and  fifteenth  of  which  read  as  follows : 

^^Thirteenth — It  is  further  covenanted  and  agreed  that 
at  the  end  of  a  period  of  every  three  months,  dating  from 
the  date  of  this  contract,  the  parties  of  the  second  part  shall 
have  the  right  to  examine  the  books  of  the  party  of  the  first 
part  (the  Buda  Company)  for  the  purpose  only  of  ascer- 
taining the  amount  of  shipments  made  by  the  party  of  the 
first  part,  and  for  the  purpose  only  of  checking  up  and  veri- 
fying statements  rendered  by  the  party  of  the  first  part  to 
the  parties  of  the  second  part  hereto. 

''Fifteenth — It  is  further  covenanted  and  agreed  by  and 
between  the  parties  hereto  that  this  contract  shall  take  ef- 
fect from  its  date  and  shall  continue  to  July  i,  191 6,  and 
from  year  to  year  thereafter  unless  either  party  may  wish 
to  terminate  this  contract,  which  may  be  done  on  any  year 
thereafter  by  giving  the  other  party  a  notice  in  writing  of 
their  intention  to  so  terminate  this  agreement  sixty  days 
prior  to  July  i  of  any  year  thereafter,  said  cancellation  to 
take  effect  provided  all  payments  are  made  sixty  days  after 
date  of  cancellation." 

The  third  clause  material  to  the  contract  provides  that 
the  services  to  be  rendered  by  the  parties  of  the  second  part 
shall  be  paid  by  a  commission  of  five  percentum  on  the  net 
amount  of  all  products  ship[>ed  during  any  year  up  to  and 
including  $500,000,  and  it  is  further  provided  that  if  such 
net  amount  for  any  year  shall  amount  to  $700,000  the 
commission  shall  be  four  and  one-fourth  percentum;  if 
it  amounts  to  $800,000,  four  percentum;  if  it  amounts  to 
$900,000,  three  and  three- fourths  percentum ;  if  it  amounts 
to  $1,000,000,  three  and  one-half  percentum;  if  it  amounts 
to  $1,100,000,  three  and  one-fourth  percentum;   and  if  it 
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amounts  to  $1,200,000  or  over,  three  percentum.  •  This 
clause  ends  with  these  words,  **It  is  understood  that  all 
periods  of  years  end  July  i." 

The  bill  alleges  performance  by  tlie  appellees  of  tlie 
contract  up  to  July  i,  19 16,  and  that  from  and  after  that 
date  appellant  utterly  failed  and  refused  to  carry  out  and 
perform  the  agreement  on  its  part  and  sought  to  terminate 
the  contract  on  that  date,  and  for  that  purpose  gave  appellees 
notice  April  21,  1916,  stating  therein  that  the  contract  was 
thereby  terminated  by  it,  the  termination  to  take  effect  "on 
the  expiration  of  the  five-year  period  of  said  contract,  July 
I,  1916."  The  bill  further  r.Ueges  that  because  of  appel- 
lant's refusal  to  carry  out  the  contract,  appellees  instituted 
on  January  2,  19 17,  a  suit  at  law  to  recover  from  appellant 
$250,000  damages  suffered  by  them  by  said  breach  of  the 
contract,  and  that  said  suit  in  assumpsit  is  still  pending,  and 
that  the  material  facts  necessary  to  the  maintenance  thereof 
can  be  obtained  only  by  an  examination  of  appellant's  books 
of  account,  etc.  The  appellees  prayed  discovery  merely  by 
answer  to  fifteen  interrogatories  appended  to  the  bill. 

Appellant's  main  contention  is  that  the  contract  was  per- 
formed to  July  I,  19 1 6,  and  was  terminated  by  it  at  midnight 
on  June  30,  19 16,  by  the  giving  of  said  notice.  It  therefore 
further  contends  that  by  reason  of  that  fact  the  bill  of 
appellees  on  its  face  discloses  that  they  have  no  cause  of 
action  and  that  the  demurrer  to  the  bill  should  have  been 
sustained.  Appellees  contend,  on  the  other  hand,  that  the 
contract  was  not  terminated  by  such  notice  and  could  not  be 
terminated  by  either  party  before  July  i,  19 17,  at  midnight. 

The  allegations  of  a  bill  for  discovery  must  show  that  the 
discovery  prayed  will  be  of  service  to  the  complainant  in  his 
lawsuit.  He  must  therefore  show,  at  least  in  a  prima  facie 
manner,  that  he  has  a  good  cause  of  action  in  his  suit  at  law. 
( I  Pomeroy's  Eq. — 3d  ed. — sec.  198.)  If  it  is  clear  that  the 
action  is  not  maintainable  at  law  by  complainant  a  court  of 
equity  will  not  entertain  his  bill  for  discovery  in  support 
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of  it.  If  the  point  be  fairly  open  to  doubt  or  controversy  a 
court  of  equity  will  grant  the  discovery  and  leave  it  to  a 
court  of  law  to  adjudicate  upon  the  legal  rights  of  the  party 
seeking  recovery.  (3  Story's  Eq. — 14th  ed. — sec.  1941.) 
We  are  therefore  faced  by  the  necessity  on  this  appeal  to 
pass  upon  the  question  whether  or  not  appellees'  bill  does 
disclose  prima  facie  that  they  have  a  good  cause  of  action  at 
law,  as  they  are  not  entitled  to  discovery  unless  they  have 
made  that  prima  facie  showing.  We  decide  this  point  with 
the  express  reservation  that  the  decision  thereof  is  not  bind- 
ing on  either  party  in  the  lawsuit,  as  there  may  be  in  exist- 
ence some  extraneous  facts  not  appearing  in  the  record  now 
before  us  that  might  lead  to  a  different  interpretation  of  the 
contract. 

If  the  interpretation  of  the  contract  in  this  case  is  to  be 
governed  solely  by  the  words  found  in  the  contract,  unaided 
by  any  extraneous  facts  whatever, — and  that  is  the  exact 
situation,  as  no  such  extraneous  facts  are  alleged, — our  de- 
cision must  necessarily  be  that  the  bill  does  prima  facie 
disclose  that  the  appellees  have  a  good  cause  of  action  at 
law.  By  the  fifteenth  clause  of  the  contract  the  contract  was 
to  be  effective  from  its  date,  October  19,  191 1,  to  July  i, 
191 6,  and  from  year  to  year  thereafter  unless  either  party 
should  desire  to  terminate  it.  It  is  clear  from  this  part  of 
the  fifteenth  clause  that  if  neither  party  desired  or.  attempted 
to  terminate  the  contract  it  would  continue  to  July  i,  19 16, 
and  from  year  to  year  thereafter,  indefinitely,  until  it  was 
terminated  by  notice  by  one  of  the  parties.  It  is  true,  ordi- 
narily, that  where  a  contract  simply  provides  that  it  is  to 
extend  to  a  certain  date,  the  word  "to,"  as  contended  by 
appellant,  means  until,  and  excludes  the  date  following  it  as 
a  part  of  the  contract.  On  the  other  hand,  where  a  contract 
is  to  take  effect  from  its  date  and  continue  to  a  certain  other 
date,  the  latter  date  is  not  excluded  but  is  to  be  considered 
as  the  last  day  of  the  contract.  (Higgins  v.  Halligan,  46  111. 
173.)      So  in  this  case,  the  contract  is  to  continue  from 
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October  19,  191 1,  to  July  i,  1916,  and  from  year  to  year 
thereafter  until  terminated.  All  years  of  this  contract  after 
July  I,  1912,  therefore  end  at  midnight  of  July  i  and  begin 
July  2.  This  is  the  natural  meaning  and  interpretation  of 
the  fifteenth  clause  of  this  contract,  and  the  sixteenth  clause 
is  absolutely  confirmatory  of  that  interpretation,  which 
clause  provides  that  "all  periods  of  years  end  July  i," — 
that  is,  at  midnight  of  July  i.  It  is  clear,  therefore,  that 
clauses  15  and  16  are  not  contradictory,  as  contended  by 
appellant,  but  entirely  harmonious. 

The  contract  may  be  terminated  only  in  accordance  with 
the  provision  of  the  latter  part  of  clause  15,  which  is,  that  it 
"may  be  done  on  any  year  thereafter  by  giving  the  other 
party  a  notice  in  writing  of  their  intention  to  so  terminate" 
it,  sixty  days  prior  to  July  i  of  any  year  thereafter.  The 
word  "thereafter"  is  a  word  that  is  usually  used  to  avoid 
the  repetition  of  a  preceding  date  or  event,  preceded  by  the 
word  "after,"  and  refers  to  a  time  or  period  following  the 
event  or  date.  So  this  part  of  the  contract  worded  in  full 
according  to  its  meaning  would  read  thus:  "This  contract 
may  be  terminated  on  any  year  after  July  i,  1916,  by  giving 
to  the  other  party  notice  in  writing  of  their  intention  to  so 
terminate  this  agreement  sixty  days  prior  to  July  i  of  any 
year  after  July  i,  1916."  It  can  only  be  terminated  "on  any 
year  thereafter,"  the  word  "on,"  in  this  connection,  meaning 
"in."  "The  word  'on'  is  often  given  the  meaning  of  'in'  or 
'during,'  and  this  rneaning  of  the  word  is  well  recognized 
when  used  to  designate  a  date  or  calendar  division  of  time." 
(2  Elliott  on  Contracts,  sec.  1821.)  The  contract,  therefore, 
could  not  be  terminated  earlier  than  the  year  19 17,  and  as 
all  years  of  this  contract  begin  with  July  2,  the  first  sixty 
days'  notice  that  would  l3e  effective  to  terminate  the  contract 
would  have  to  begin  sixty  days  prior  to  July  i,  191 7,  which 
latter  day  is  the  last  day  of  the  contract  year  19 17. 

It  is  contended  by  appellant  that  section  9  of  chapter  51 
of  our  statutes  has  abolished  or  limited  the  jurisdiction  of 
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courts  of  equity  in  matters  of  discovery,  and  that  as  appel- 
lees have  a  complete  remedy  under  that  section  the  demurrer 
of  appellant  should  have  been  sustained.  That  section  pro- 
vides :  "The  several  courts  shall  have  power,  in  any  action 
pending  before  them,  upon  motion,  and  good  and  sufficient 
cause  shown,  and  reasonable  notice  thereof  given,  to  require 
the  parties,  or  either  of  them,  to  produce  books  or  writings 
in  their  possession  or  power  which  contain  evidence  pertinent 
to  the  issue."  (Kurd's  Stat.  19 17,  p.  1485.)  Undoubtedly, 
under  this  section  of  the  statute  appellees,  upon  making  the 
proper  showing,  could  have  compelled  appellant  to  produce 
its  books  and  have  obtained  therefrom  all  the  facts  contained 
in  the  books  as  fully  as  by  bill  of  discovery.  (Swedish- 
American  Telephone  Co.  v.  Casualty  Co,  208  111.  562 ;  Derd'- 
son  Cotton  Mill  Co.  v.  Schermerhorn,  257  id.  128.)  Appel- 
lant's contention  is  based  upon  the  theory  that  the  statute  in 
question  furnishes  a  complete  remedy  at  law  and  therefore 
ousts  the  jurisdiction  of  equity.  The  bill  in  this  case  only 
asks  for  discovery  in  aid  of  the  lawsuit.  We  think  that  the 
weight  of  authority  sustains  the  proposition  that  such  a 
statute  does  not  abridge  or  affect  the  auxiliary  jurisdiction 
to  entertain  suits  for  mere  discovery  of  evidence  and  produc- 
tion of  books  and  documents  and  that  such  equitable  juris- 
diction is  not  specifically  abolished  or  limited  by  the  statute 
itself,  (i  Pomeroy's  Eq. — 3d  ed. — sec.  193.)  There  are 
other  authorities  that  hold  to  the  contrary,  but  such  holdings 
are  usually  found  in  cases  in  chancery  brought  for  both  dis- 
covery and  relief,  wherein  the  rule  differs  from  that  in  a 
mere  suit  for  discovery.  ( i  Pomeroy's  Eq. — 3d  ed. — sec. 
197,  and  note  2  on  p.  258.)  In  McNab  v.  Heald,  41  111. 
326,  we  distinctly  held  that  where  jurisdiction  is  vested  in  a 
court  of  equity  and  a  like  jurisdiction  is  conferred  by  statute 
on  a  court  of  law,  the  presumption  is  that  it  was  designed  to 
be  concurrent  and  not  exclusive  unless  the  court  of  equity 
is  prohibited  or  limited  in  its  exercise  by  the  language  of  the 
act,  and  that,  such  a  legal  remedy  does  not  preclude  a  court 
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of  equity  from  assuming  jurisdiction  and  affording  relief. 
The  statute  in  question  neither  abridges  nor  limits  the  juris- 
diction in  equity,  and  the  equity  jurisdiction  to  maintain  bills 
for  discovery  only  in  aid  of  a  lawsuit  still  exists  as  a  con- 
current remedy  with  the  statute.  Neither  the  statute,  nor 
the  provision  of  clause  13  of  the  contract  which  gives  appel- 
lees the  right  to  examine  appellant's  books,  has  the  effect  to 
deprive  appellees  of  their  remedy  by  bill  of  discovery. 

In  bills  for  discovery  only  in  aid  of  a  lawsuit  the  com- 
plainant is  entitled  to  discovery  not  only  in  respect  to  facts 
which  he  cannot  otherwise  prove,  but  also  as  to  facts  the 
admission  of  which  will  relieve  him  from  the  necessity 
of  adducing  proof  from  other  sources.  In  other  words, 
a  suit  for  discovery  is  proper  not  only  when  the  complain- 
ant therein  is  without  other  means  of  proof,  but  also  in  aid 
of  his  other  evidence,  or  even  to  dispense  with  the  nec- 
essity of  other  evidence.  Barl  of  Glengall  v.  Frazer,  2 
Hare's  Ch.  99;  Brereton  v.  Gamut,  2  Atk.  240;  Montdgue 
v.  Dudnian,  2  Ves.  Sr.  397;  Peck  v.  Ashley,  12  Mete.  478. 

Under  the  foregoing  authorities  appellant's  objections 
to  the  first  seven  interrogatories  on  the  ground  that  they 
seek  facts  well  known  to  appellees  and  capable  of  proof 
by  witnesses  obtainable  by  them  must  be  overruled.  Objec- 
tions to  several  of  the  other  eight  interrogatories  on  the 
ground  that  they  call  for  matters  not  within  the  issues 
ofxthe  lawsuit  and  because  they  are  repetitions  of  other 
questions  must  also  be  overruled.  These  questions  inquire 
in  detail  for  the  total  amount  of  all  motor  vehicle  prod- 
ucts shipped  by  appellant  during  various  years  of  the  con- 
tract, and  for  the  total  amount  of  money,  etc.,  paid  to  ap- 
pellant for  motor  vehicle  products  for  similar  years,  and 
kindred  questions  relating  to  the  business  transacted  between 
the  parties.  We  think  such  questions  are  relevant,  or  might 
become  relevant,  to  prove  damages  or  losses  to  the  appellees 
although  such  questions  pertain  to  years  prior  to  the  year 
beginning  with  July  i,  1917.    In  other  words,  the  answers 
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to  such  questions  might  throw  light  upon  or  furnish  a  basis 
for  estimating  the  amount  of  the  business  that  would  have 
been  transacted  between  the  parties  for  the  year  beginning 
with  July  2,  191 7,  had  they  continued  doing  business  dur- 
ing that  year.  The  admissibility  of  this  evidence  really 
becomes  a  question  for  the  law  court  to  settle,  and  we  are 
not  disposed  to  hold  the  questions  immaterial  or  irrelevant 
or  competent  and  admissible  but  will  leave  those  questions 
for  the  law  court  to  pass  upon.  We  make  one  suggestion, 
however,  with  reference  to  these  questions.  They  gen- 
erally make  inquiries  for  years  beginning  July  i,  while, 
as  a  matter  of  fact,  the  years  of  this  contract  begin  July 
2,  as  we  have  already  held.  The  questions  are  therefore 
not  accurate  for  the  purpose  of  obtaining  any  year's  results 
in  the  performance  of  the  contract.  The  lower  court,  how- 
ever, would  be  amply  advised  as  to  the  admissibility  of 
evidence,  and  much  more  so  than  would  be  this  court,  as 
the  issues  will  be  made  up  and  the  relevancy  of  evidence 
more  readily  perceived  when  the  whole  case  is  presented 
to  the  law  court.  We  do  not,  however,  want  to  be  under- 
stood as  holding  that  proof  of  the  volume  of  one  year's 
business  prior  to  the  19 17  year  of  the  contract  would  be 
sufficient  to  establish  proof  of  the  amount  of  loss  of  profits 
to  appellees  for  the  year  191 7.  There  is  a  well  defined 
rule  for  establishing  loss  of  profits  or  amount  of  profits 
for  any  year  by  proof  of  the  profits  or  business  of  preced- 
ing years.  In  other  words,  proof  of  the  profits  for  one 
year  of  the  contract  prior  to  1917  would  not  necessarily 
establish  the  correct  proof  of  the  loss  of  profits  to  appellees 
for  the  191 7  year  by  reason  of  appellant's  failure  to  perr 
form  the  contract. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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(No.  14007. — Reversed  and  remanded.) 

The  Peabody  Coal  Company,  Plaintiff  in  Error,  vs. 
The  Industrial  Commission  et  al. — (Peter  Iacch- 
ERi,  Admr.  Defendant  in  Error. ) 

Opinion  filed  October  22,  iq2I, 

1.  Workmen's  compensation — circuit  court  may  order  award 
paid  to  administrator.  If  an  employer  elects  to  pay  compensation 
voluntarily  for  the  death  of  an  employee,  he  may,  at  his  option,  pay 
it  to  the  personal  representative  or  to  the  beneficiaries;  but  this 
privilege  does  not  extend  to  an  employer  who  denies  liability  and 
refuses  to  pay  compensation  until  he  has  been  adjudged  liable  in  a 
proceeding  under  the  Compensation  act,  and  the  circuit  court  in 
confirming  an  order  of  the  Industrial  Commission  for  an  award 
may  direct  that  the  compensation  be  paid  to  the  administrator. 

2.  Same — Industrial  Commission  must  make  finding  of  depend- 
ency. Before  an  award  of  compensation  can  be  made  for  the  death 
of  an  employee  the  Industrial  Commission  must  find  that  the  de- 
ceased left  persons  who  were  dependent  upon  him  for  support  and 
must  determine  to  whom  the  award  shall  be  paid,  and  where  the  de- 
cision of  the  arbitrator  is  incomplete  and  confusing  because  of  the 
careless  use  of  the  words  "petitioner,"  "deceased"  and  "dependent," 
and  is  adopted  by  the  Industrial  Commission  without  making  a  find- 
ing of  dependency  or  determining  the  beneficiary,  the  circuit  court 
should  not  confirm  the  award. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon 
county ;  the  Hon.  E.  S.  Smith,  Judge,  presiding. 

Walter  M.  Provine,  for  plaintiff  in  error. 

Kerr,  MacDonai^d  &  Murphy,  for  defendant  in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

This  writ  of  error  is  prosecuted,  by  leave  of  court,  to 
review  the  judgment  of  the  circuit  court  of  Sangamon 
county  confirming  an  award  of  the  Industrial  Commission 
awarding  compensation  to  Peter  laccheri,  administrator  of 
the  estate  of  Adolpho  Perini.     November  11,   1917,  de- 
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ceased  died  as  the  result  of  injuries  received  in  a  mine 
of  plaintiff  in  error.  The  injury  causing  death  arose  out 
of  and  in  the  course  of  his  employment.  Compensation 
was  fixed  at  $1650,  payable  in  installments,  in  accordance 
with  the  provisions  of  paragraph  (c)  of  section  7  of  the 
Compensation  act. 

Plaintiff  in  error  contends,  first,  that  in  accordance  with 
paragraph  (g)  of  section  7  (Laws  of  19 17,  p.  494,)  it 
was  entitled  to  elect  to  pay  the  award,  if  any  was  made, 
to  the  beneficiaries  of  the  deceased,  and  that  the  circuit 
court  erred  in  confirming  the  order  of  the  Industrial  Com- 
mission directing  it  to  pay  compensation  to  the  adminis- 
trator. This  contention  has  been  answered  in  Hammond 
Co.  V.  Industrial  Com,  288  111.  262.  If  the  employer  elects 
to  pay  compensation  voluntarily,  he  may,  at  his  option, 
pay  the  compensation  to  the  personal  representative  of  the 
deceased  employee  or  to  his  beneficiaries.  This  privilege 
does  not  extend  to  an  employer  who  denies  liability  and 
refuses  to  pay  compensation  until  he  has  been  adjudged 
liable  in  a  proceeding  conducted  under  the  provisions  of 
the  act.    The  award  was  properly  made  to  the  administrator. 

It  is  next  contended  that  the  circuit  court  erred  in  con- 
firming the  award  of  the  Industrial  Commission  because 
the  commission  did  not  determine  the  person  or  persons 
entitled  to  compensation  and  made  no  finding  that  anyone 
was  dependent  on  deceased  for  support.  This  contention 
must  be  sustained.  (Keller  v.  Industrial  Com.  291  111.  314; 
Pratt  Co.  v.  Industrial  Com.  293  id.  367.)  The  only 
evidence  in  the  record  is  the  depositions  of  three  witnesses 
taken  before  a  commissioner  in  Italy.  Clarice  Perini  testi- 
fied that  she  was  the  mother  of  deceased ;  that  she  was  fifty- 
eight  years  old;  that  she  was  a  widow  and  dependent  on 
the  earnings  of  deceased  for  her  support;  that  during  the 
four  years  prior  to  his  death  he  had  sent  her  at  irregular 
times  and  in  various  amounts  the  total  sum  of  $600;  that 
she  used  this  money  for  purchasing  food,  clothing  and 
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other  necessities ;  that  she  had  four  other  children  living, — 
a  married  daughter,  thirty-two  years  of  age,  a  son,  who 
was  serving  in  the  army,  twenty-seven  years  of  age,  and 
two  single  daughters  living  at  home,  twenty  and  seventeen 
years  of  age,  respectively,  and  that  deceased  at  the  time 
of  his  death  was  a  single  man  about  thirty  years  of  age. 
This  evidence  justifies  the  minimum  award  of  $1650.  The 
record  before  us  shows  that  the  mother  was  partially  de- 
pendent on  the  deceased  for  her  support  and  it  shows  that 
she  was  the  only  person  entitled  to  compensation.  (Keller 
v.  Industrial  Com,  supra;  Pratt  Co,  v.  Industrial  Com,  su- 
pra,) Before  an  award  can  be  made  under  paragraph  (c) 
of  section  7  the  commission  must  find  that  the  employee 
left  a  parent,  grandparent  or  grandchild  who  at  the  time  of 
the  injury  was  dependent  on  the  earnings  of  the  employee. 
In  this  case  the  hearing  was  had  before  an  arbitrator  desig- 
nated by  the  commission.  The  decision  of  the  arbitrator 
is  incomplete,  and  because  of  the  careless  use  of  the  word 
"petitioner"  where  "deceased"  or  "dependent"  is  intended 
the  decision  is  confusing.  Instead  of  correcting  this  incom- 
plete and  confusing  decision  of  the  arbitrator  the  commission 
confirmed  it  and  adopted  it  as  its  own.  On  review  before 
the  circuit  court  the  cause  should  have  been  remanded  to 
the  Industrial  Commission,  with  directions  to  complete  its 
finding.  The  evidence  in  this  record  is  sufficient  to  consti- 
tute a  basis  for  a  proper  decision,  but  the  award  cannot 
stand  where  the  commission  has  made  no  finding  of  depend- 
ency, and  where  it  has  not  determined  who,  if  anyone,  is 
entitled  to  compensation. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
jcause  is  remanded,  with  directions  to  remand  the  cause 
to  the  Industrial  Commission  for  further  proceedings  con- 
sistent with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 


Oct.  '21.]  Fisher  v.  Birkey.  145 

(No.  13923. — Reversed  and  remanded.) 

AtviN  FiSHKR  et  al.  Appellants,  vs.  Simon  G.  Birkey 

et  al.  Appellees. 

Opinion  filed  October  22,  ip2i. 

1.  Schools — object  of  provisions  of  School  law  for  changing 
boundaries  of  districts.  The  object  of  the  provisions  of  the  School 
law  giving  township  trustees  power  to  change  the  boundaries  of 
districts  and  to  form  new  districts  out  of  territory  of  other  districts 
when  properly  petitioned  for,  is  to  give  effect  to  the  wishes  and 
convenience  of  a  majority  of  the  inhabitants  of  the  township  or 
townships,  and  the  trustees,  and  the  superintendent  of  schools  on 
appeal,  should  exercise  their  discretion  in  accordance  with  the 
wishes  and  convenience  of  a  majority  of  the  inhabitants  affected. 

2.  Same — when  equity  may  set  aside  decision  changing  bound- 
aries of  districts.  Where  the  action  of  the  township  trustees  or 
of  the  county  superintendent  in  changing  the  boundaries  of  school 
districts  is  clearly  shown  to  be  so  unreasonable  and  unjust  as  to 
amount  to  oppression  and  a  wanton  disregard  of  the  rights  and 
interests  of  the  complainants,  a  court  of  equity  will  set  aside  such 
action  and  grant  such  other  relief  as  is  necessary  and  proper. 

3.  Same — county  superintendent  acts  in  ministerial  capacity  in 
deciding  question  of  nezv  school  district.  The  county  superintend- 
ent of  schools,  in  deciding  the  question  of  the  organization  of  a 
new  school  district  on  appeal  from  the  decision  of  the  township 
trustees,  does  not  act  in  a  judicial  or  legislative  capacity  but  merely 
acts  in  his  ministerial  capacity. 

4.  Injunction — invalidity  of  statute  will  not,  alone,  justify  re- 
lief by  injunction.  To  justify  relief  by  injunction  it  must  appear 
that  the  complainants  have  no  remedy  at  law  or  that  the  matters 
fall  under  some  recognized  head  of  equity  jurisdiction,  and  the 
mere  fact  that  a  certain  statute  which  purports  to  authorize  the 
acts  complained  of  may  be  unconstitutional  does  not  entitle  the 
complainants  to  relief  by  injunction. 

App^ai.  from  the  Circuit  Court  of  Tazewell  county; 
the  Hon.  Chari.es  V.  Mii.ES,  Judge,  presiding. 

Jesse  Bi^ack,  Jr.,  for  appellants. 

Smith  &  Smith,  (W.  J.  Reardon,  of  counsel,)  for 
appellees. 
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Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Alvin  Fisher,  Amos  Sutter,  Jacob  Appenseller,  A.  B. 
Kennell  and  P.  J.  Hallstein,  Jr.,  in  their  individual  capac- 
ity, and  P.  J.  Hallstein,  Jr.,  A.  B.  Kennell  and  Ben  Springer 
as  school  directors  of  school  district  No.  11  in  Tazewell 
county,  Illinois,  filed  their  bill  in  the  circuit  court  of  said 
county  against  Simon  G.  Birkey,  Louis  Litwiller  and  Dan 

B.  Naffziger,  as  school  directors  of  school  district  No.  118 
in  said  county,  and  T.  E.  Soltermann,  county  clerk  of  said 
county,  to  set  aside  and  declare  void  a-  certain  order  of 

C.  I.  Martin,  county  superintendent  of  schools  of  the  said 
county,  granting  the  prayer  of  certain  petitioners  to  estab- 
lish school  district  No.  118;  to  permanently  restrain  and 
enjoin  the  defendant  directors  and  their  successors  from 
issuing  bonds  for  said  district  for  any  purpose ;  from  pur- 
chasing or  paying  for  a  school  house  site  and  contracting 
for  or  erecting  a  school  house  thereon ;  from  levying  taxes 
of  any  kind  for  any  purpose  for  said  district;  and  to  per- 
manently restrain  and  enjoin  the  county  clerk  from  extend- 
ing any  taxes  against  any  property  within  the  district  for 
school  purposes  for  said  district.  The  court  sustained  a  de- 
murrer to  the  bill  by  the  defendants  and  entered  a  decree 
dismissing  the  bill  for  want  of  equity.  The  complainants 
in  the  bill  have  perfected  their  appeal  to  this  court. 

Alvin  Fisher  and  Amos  Sutter  are  land  owners,  resi- 
dents and  tax-payers  in  school  district  No.  24  aforesaid; 
Jacob  Appenseller  is  a  land  owner  and  tax-payer  in  school 
district  No.  2  in  said  county;  A.  B.  Kennell,  P.  J.  Hall- 
stein, Jr.,  and  Ben  Springer  are  tax-payers,  residents  and 
voters  in  school  district  No.  11  in  said  county  and  also 
school  directors  in  that  district.  Fisher  owns  the  northeast 
quarter  of  section  12,  township  22,  north,  range  3,  west  of 
the  third  principal  meridian,  the  north  80  acres  of  which 
are  in  district  No.  118.  Sutter  owns  120  acres  in  district 
No.  118.  Appenseller  owns  160  acres  in  district  No.  2. 
Other  facts  stated  in  the  petition  are  the  following : 
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Petitions  for  the  formation  of  a  new  district,  identical 
in  form  and  substance,  were  presented  to  each  of  the  boards 
of  trustees  in  township  23,  north^  range  2,  west;  town- 
ship 23,  north,  range  3,  west ;  township  22,  north,  range  2, 
west,  and  township  22,  north,  range  3,  west  of  the  third 
principal  meridian,  at  their  regular  April  meetings  in  1920 
and  were  rejected  by  every  one  of  the  boards.  The  peti- 
tions appear  to  have  been  in  accordance  with  the  provisions 
of  the  statute  for  the  formation  of  school  districts  from 
parts  of  two  or  more  townships  and  school  districts,  un- 
der sections  46,  47,  52,  55  and  56  of  the  School  act.  The 
petitions  were  signed  by  at  least  two-thirds  of  the  legal  vot- 
ers within  the  proposed  new  district,  which  contained  not 
less  than  ten  families.  An  appeal  was  taken  in  accordance 
with  the  provisions  of  said  sections  of  the  statute  to  the 
county  superintendent  of  schools  of  said  county.  After 
hearing  the  appeal  the  county  superintendent  decided  that 
an  allowance  of  the  new  district  would  be  for  the  best  in- 
terests of  the  districts  and  of  the  inhabitants  thereof  and 
reversed  the  action  of  the  trustees  and  granted  the  prayer 
of  the  petition.  The  school  districts  affected  by  the  grant- 
ing of  this  new  district,  which  is  district  No.  118  in  said 
county,  are  school  districts  Nos.  11,  35,  24  and  2  in  said 
county,  all  of  which  corner  with  the  common  corner  of 
said  four  townships.  School  district  No.  1 1  would  be  rec- 
tangular in  form  if  the  southeast  quarter  of  section  21, 
township  23,  north,  range  2,  west,  were  added  to  it,  and 
would  be  two  and  one-half  miles  wide  north  and  south 
and  three  miles  long  east  and  west,  as  it  existed  before 
the  change  by  the  new  district,  and  had  4640  acres  of 
land.  It  now  has  3680  acres.  School  district  No.  35  be- 
fore the  change  was  a  rectangle  in  form,  and  was  one  and 
one-half  miles  wide  north  and  south  and  three  miles  long 
east  and  west  and  contained  2880  acres  of  land.  It  now 
has  2400  acres.  School  district  No.  24  before  the  change 
was  practically  three  miles  long  north  and  south  by  two 
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miles  wide  east  and  west  and  contained  3600  acres  of  land. 
It  now  has-  2720  acres.  School  district  No.  2  before  the 
change  was  two  miles  square  and  contained  2560  acres  of 
land.  It  now  has  2470  acres.  These  four  school  districts 
had  their  school  houses  located  at  or  very  near  their  cen- 
ters and  were  easily  reached  by  all  the  school  children  with- 
in their  borders  by  good  roads.  On  the  following  plat  the 
outlines  of  the  new  district  are  indicated  by  solid  lines  and 
those  of  the  old  districts  by  dotted  lines: 
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School  District  No.  118,  as  will  be  seen  by  the  above 
plat,  presents  a  very  unusual  figure  and  broken  outline.  On 
the  line  between  the  two  north  townships  and  the  two  soyth 
townships  it  has  a  width  of  four  and  one-quarter  miles, 
and  on  the  township  line  between  the  two  east  and  the  two 
west  townships  it  has  a  length,  north  and  south,  of  two 
and  three-fourths  miles.  The  east  three-fourths  of  a  mile, 
the  north  one-fourth  mile  and  the  west  one-half  mile  of 
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this  district  are  only  one-fourth  of  a  mile  in  width.  The 
school  house  site  is  very  near  the  common  corner  of  the 
four  townships.  This  new  district  only  takes  a  strip  thirty 
rods  long  north  and  south  by  one  and  one-half  miles  in 
width  east  and  west  off  of  district  No.  2.  It  requires  about 
two  pages  of  printed  matter  to  describe  this  district  by 
metes  and  bounds,  but  the  five  districts  are  correctly  and 
accurately  shown  by  the  foregoing  plat  and  further  descrip- 
tion will  not  be  necessary.  District  No.  1 1  had  not  to  ex- 
ceed thirty  children  of  school  age  before  the  change,  dis- 
trict No.  35  had  not  to  exceed  twenty  children  of  school 
age  before  the  change,  district  No.  24  had  not  to  exceed 
thirty  children  of  school  age  before  the  change,  and  dis- 
trict No.  2  had  not  to  exceed  twenty  children  of  school  age 
before  the  change.  School  district  No.  118  has  not  to  ex- 
ceed twelve  children  of  school  age  and  obtained  four  of 
these  from  district  No.  11,  none  from  district  No.  35,  four 
from  district  No.  24  and  four  from  district  No.  2.  Within 
fifteen  days  after  the  establishment  of  district  No.  118  an 
election  was  called  and  held  therein,  and  the  board  of  di- 
rectors for  that  district  were  elected  and  thereafter  called 
an  election  for  voting  upon  and  selecting  a  school  house  site 
and  for  building  thereon  a  school  house  and  paying  for 
the  same,  and  it  was  located  as  aforesaid.  The  school  house 
has  not  been  built  and  no  bonds  have  been  issued  or  sold 
for  the  purchase  of  the  site  or  for  building  a  school  house. 
No  school  was  being  conducted  in  the  district,  but  it  is 
alleged  that  the  school  directors  are  acting  as  such  and 
threatening  to  incur  expenses  for  all  of  said  purposes. 

The  claim  of  appellants  and  the  charge  in  their  bill  is 
that  it  is  the  policy,  as  expressed  in  our  School  act,  that 
all  school  districts  should  be  composed  of  contiguous  and 
compact  territory  and  that  the  school  district  established 
by  the  county  superintendent  of  schools  is  not  composed 
of  such  territory  but  is  so  irregular  and  unjust  in  its  out- 
line as  to  create  a  geographical  monstrosity;   that  if  it  be 
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allowed  to  stand  the  other  four  school  districts  will  not  be 
composed  of  compact  and  contiguous  territory,  and  that  the 
tax-payers  of  said  school  districts  and  the  complainants  will 
suffer  irreparable  injury ;  that  the  act  of  the  county  super- 
intendent of  schools  in  overruling  the  several  boards  of 
trustees  in  said  townships  and  establishing  the  school  dis- 
trict was  so  unreasonable,  unjust  and  oppressive  and  such 
a  gross  and  wanton  exercise  of  authority  and  abuse  of  dis- 
cretionary power  as  to  amount  to  a  fraud  upon  the  people 
of  the  several  districts  and  the  complainants,  and  that  the 
action  of  the  county  superintendent  for  those  reasons  ought 
to  be  set  aside  and  declared  void.  It  was  also  charged  that 
the  sections  of  the  statute  authorizing  the  organization  of 
such  school  districts  and  providing  for  an  appeal  to  the 
county  superintendent  of  schools  and  the  making  of  his  de- 
cision final  are  unconstitutional  and  void,  because  there  is 
no  provision  for  a  hearing  on  appeal  by  any  competent  court 
or  judicial  body,  and  because  they  impose  judicial  and  leg- 
islative duties  upon  an  officer  whose  duty  is  purely  execu- 
tive and  endow  him  with  excessive  legislative  and  judicial 
authority. 

The  object  and  intention  of  said  sections  of  the  School 
law,  as  this  court  has  frequently  held,  are  to  empower 
township  trustees  to  form  new  districts  and  to  change  the 
boundaries  of  districts,  in  their  discretion,  when  properly 
petitioned,  to  suit  the  wishes  and  convenience  of  a  major- 
ity of  the  inhabitants  of  the  township  or  townships,  and 
authority  and  power  are  vested  in  the  county  superintendent 
of  schools  to  use  a  like  discretion  in  affirming  or  overrul- 
ing the  trustees  when  an  appeal  has  been  taken  to  him.  In 
all  such  cases  the  trustees  and  the  superintendent  of  schools 
should  exercise  their  discretion  and  power  in  accordance 
with  the  wishes  and  convenience  of  a  majority  of  the  in- 
habitants affected  by  their  acts.  No  district  or  districts 
have  a  vested  right  in  the  division  of  a  township  or  town- 
ships as  originally  made,  nor  the  right  to  insist  that  the 
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boundaries  of  a  school  district  shall  remain  for  all  time 
as  originally  fixed.  Changes  in  population  or  conditions  in 
townships  often  necessitate  changes  in  the  boundaries  of 
school  districts  in  order  that  all  the  inhabitants  may  have 
the  benefit  of  good  and  convenient  schools  within  easy 
reach  of  the  children  that  are  to  attend  them.  Changes 
in  the  boundaries  of  school  districts  cannot  at  all  times  be 
made  to  give  equal  opportunities  and  the  same  convenience 
to  all  the  inhabitants  affected  by  such  changes,  and  where 
it  appears  from  such  changes  that  the  wishes  and  conven- 
ience of  a  majority  of  the  inhabitants  of  the  district  are 
served  and  the  other  parties  affected  are  not  greatly  incon- 
venienced or  oppressed  or  outraged  by  the  change,  a  court 
of  equity  cannot  interfere,  by  way  of  injunction,  to  set 
aside  and  declare  void  the  action  of  the  trustees  or  of  the 
county  superintendent.  Where,  however,  the  action  of  the 
trustees  or  of  the  county  superintendent  is  clearly  shown  to 
be  so  unreasonable  and  unjust  to  those  complaining  as  to 
amount  to  oppression  and  a  wanton  disregard  of  their  rights 
and  interests,  then  a  court  of  equity  will  interfere  to  set 
aside  such  unjust  and  oppressive  decision  and  grant  such 
other  relief  as  may  be  necessary  and  proper.  Thompson  v. 
Beaver,  63  111.  353;  Mets  v.  Anderson,  23  id.  410;  School 
Directors  v.  Trustees  of  Schools,  66  id.  247 ;  Hazves  v.  City 
of  Chicago,  158  id.  653;  Trustees  of  Schools  v.  School  Di- 
rectors, 190  id.  390. 

A  mere  inspection  of  the  above  plat  of  the  five  school 
districts  in  question  is  sufficient  to  convince  anyone,  we 
think,  that  the  best  interests  of  the  inhabitants  of  the  dis- 
tricts were  not  considered  or  seriously  regarded  either  by 
the  petitioners  who  petitioned  for  a  new  district  or  by  the 
county  superintendent  of  schools  who  ignored  the  action  of 
tlie  four  boards  of  trustees  and  allowed  the  formation  of 
the  new  district.  The  object  of  the  petitioners  in  petition- 
ing for  such  an  ill-shaped,  ungainly  and  inconvenient  dis- 
trict must  necessarily  have  been  to  serve  their  own  selfish 
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purposes,  without  regard  for  the  rights  of  the  owners  of 
land  and  inhabitants  in  the  parts  of  the  district  most  remote 
from  the  school  site  therein  and  the  inhabitants  of  the  other 
districts.  The  purpose  in  forming  this  territory  into  a  new 
district,  as  is  manifest  from  the  allegations  of  the  bill,  was 
to  secure  territory  that  could  be  taxed  for  the  purposes  of 
the  district  and  at  the  same  time  avoid  taking  in  resident 
owners  of  land  who  would  oppose  its  organization.  This 
is  made  manifest  by  the  fact  that  the  new  district  takes 
480  acres  of  land  from  district  No.  35  without  taking  any 
children  of  school  age  therefrom.  It  takes  80  acres  of  Fish- 
er's land  and  120  of  Sutter's  land  that  was  in  district  No.  24 
and  still  leaves  them  residents  of  district  No.  24  and  re- 
quired to  pay  school  taxes  in  both  districts,  including  taxes 
for  the  building  of  a  new  school  house,  and  without  voice 
in  the  organization  or  management  of  the  district.  Their 
land  included  in  district  No.  118  is  nearer  their  own  school 
house  than  it  is  to  the  new  school  house  site.  We  have 
alreadv  referred  to  the  fact  that  this  district  at  its  widest 
point  is  four  and  a  quarter  miles  wide  east  and  west  and 
two  and  three-quarters  miles  long  and  yet  contains  only 
2410  acres  of  land.  It  will  further  appear  on  inspection 
of  the  plat  that  a  considerable  portion  of  the  territory  in 
the  new  district  is  much  nearer  to  other  school  houses  than 
it  is  to  the  new  school  house  site  or  to  any  other  site  that 
might  be  located  in  the  district.  We  cannot  conceive  of 
any  justification  or  reason  for  the  allowance  of  this  school 
district  by  the  county  superintendent,  and  we  think  that  the 
demurrer  to  the  petition  ought  to  have  been  overruled  and 
the  defendants  required  to  answer  and  to  show  any  justi- 
fication they  might  have  for  this  district  existing  in  its  ill- 
shaped  present  form,  as  the  allegations  of  the  bill  make  a 
prima  facie  case. 

On  the  question  of  the  constitutionality  of  said  sections 
of  the  statute,  we  are  not  disposed  to  hold  in  this  action 
that  any  of  the  sections  are  void  or  unconstitutional  for 
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the  reasons  contended  by  appellants.  The  county  superin- 
tendent of  schools  did  not  act  in  a  judicial  or  legislative  ca- 
pacity and  did  not  exercise  judicial  power  in  deciding  finally 
on  the  question  of  the  organization  of  the  new  district.  He 
was  merely  acting  in  his  ministerial  capacity.  (People  v. 
Buskirk,  279  111.  203.)  Besides,  the  mere  fact  that  these 
sections,  or  any  of  them,  might  be  held  unconstitutional 
would  not  entitle  appellants  to  relief  by  injunction.  To 
have  such  relief  it  must  appear  that  they  have  no  remedy 
at  law  or  that  the  matters  fall  under  some  recognized  head 
of  equity  jurisdiction.  (Cruikshank  v.  Bidwell,  176  U.  S. 
73. )  We  simply  hold  that  the  bill  made  a  prima  facie  case 
for  the  reason  that  the  action  of  the  superintendent  in  al- 
lowing the  school  district  was  unjust,  unreasonable,  arbi- 
trary and  oppressive,  and  that  the  demurrer  ought  to  be 
overruled  and  the  defendants  required  to  answer  the  bill. 
The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded,  with  directions  to  overrule  the  demurrer. 

Reversed  and  remanded,  with  directions. 


(No.  14006. — Reversed  and  remanded.) 

The  Union  Coi^uery  Company,  Plaintiff  in  Error,  vs. 
The  Industriai,  Commission  et  ai — (John  Banisky, 
Defendant  in  Error.) 

Opinion  filed  October  22,  jg2i. 

1.  Workmen's  compensation — when  the  employer  should  be  al- 
lowed credit  for  compensation  paid.  Where  it  is  stipulated  before 
the  Industrial  Commission  that  the  employer  has  paid  a  certain 
sum  as  compensation  he  should  be  allowed  credit  for  the  amount 
paid  in  the  order  of  the  commission  for  an  award  for  temporary 
total  incapacity. 

2.  Same — when  award  for  permanent  partial  incapacity  must 
be  set  aside.  An  award  for  permanent  partial  incapacity  must  be 
set  aside  where  the  evidence  furnishes  no  basis  on  which  to  esti- 
mate the  amount  of  such  an  award,  even  though  the  evidence  sus- 
tains the  portion  of  the  award  made  for  total  temporary  incapacity. 
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Writ  of  Error  to  the  Circuit  Court  of  Franklin  county; 
the  Hon.  Juuus  C.  Kern,  Judge,  presiding. 

George  W.  Dowei*!*,  for  plaintiff  in  error. 

W.  P.  Seeber,  for  defendant  in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court  : 

The  Industrial  Commission  made  an  award  of  compen- 
sation in  favor  of  John  Banisky,  defendant  in  error,  against 
the  Union  Colliery  Company,  plaintiff  in  error,  for  acci- 
dental injuries  received  by  Banisky  while  employed  in  the 
coal  mine  of  plaintiff  in  error.  His  compensation  was  fixed 
at  $12  per  week  for  a  period  of  eight  weeks  for  temporary 
total  incapacity  and  $6.85  per  week  for  407  weeks  for  par- 
tial permanent  incapacity,  payments  to  begin  May  20,  1919. 
The  award  was  confirmed  by  the  circuit  court  of  Franklin 
county  on  review  by  writ  of  certiorari.  A  writ  of  error 
was  granted  by  this  court. 

It  was  stipulated  by  the  parties  before  the  Industrial 
Commission  that  petitioner  was  in  the  employ  of  the  re- 
spondent on  May  13,  1919,  the  day  he  was  injured;  that 
both  parties  were  operating  under  the  Compensation  act; 
that  the  wages  of  petitioner  for  one  year  preceding  his  in- 
jury were  $950  and  his  weekly  wage  $18.28,  and  that  peti- 
tioner has  been  paid  the  sum  of  $94  as  compensation  by 
plaintiff  in  error. 

Two  of  the  contentions  made  by  plaintiff  in  error  are, 
(i)  that  the  judgment  of  the  court  should  be  reversed  for 
failure  of  the  commission  to  allow  plaintiff  in  error  a  credit 
on  the  award  of  $94  as  compensation  paid  to  Banisky ;  and 
(2)  because  the  competent  evidence  in  the  record  does  not 
sustain  the  award  of  $6.85  for  partial  permanent  incapacity. 

The  first  contention  of  plaintiff  in  error  must  be  sus- 
tained. The  order  of  the  commission,  confirmed  by  the 
court,  fails  to  give  any  credit  for  the  amount  of  compen- 
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sation  paid  to  the  defendant  in  error.  Under  the  stipula- 
tion of  the  parties  it  should  have  been  credited  against  the 
award  made  for  temporary  total  incapacity. 

It  is  recited  in  the  award  of  the  Industrial  Commission 
that  the  $6.85  per  week  was  allowed  for  partial  permanent 
incapacity,  for  the  reason  that  as  the  result  of  the  accidental 
injury  the  applicant  is  partially  incapacitated  from  pursuing 
his  usual  and  customary  line  of  employment,  the  $6.85  per 
week  being  fifty  per  cent  of  the  difference  between  what  the 
applicant  was  able  to  earn  prior  to  his  injury  and  the  amount 
he  is  able  to  earn  now  in  some  suitable  employment.  We 
are  unable  to  find  any  proper  basis  for  this  conclusion  of 
the  commission  in  the  record.  The  testimony  of  defendant 
in  error  given  on  May  26,  1920,  is,  in  substance,  that  he 
was  injured  in  plaintiff  in  error's  coal  mine  by  rock  falling 
on  him  and  breaking  a  bone  in  the  back  of  his  neck;  that 
three  days  afterwards  he  was  examined  by  the  company's 
physician  and  told  to  go  to  work ;  that  later  he  went  to  a 
hospital  in  Belleville,  Illinois,  and  was  there  treated  for  his 
injury  until  July  15,  1919,  when  he  was  discharged  from 
the  hospital ;  that  he  commenced  work  again  at  the  plain- 
tiff in  error's  mine  July  17,  19 19,  and  worked  until  Au- 
gust 4,  19 1 9,  at  shift  work  until  he  was  fired  or  discharged; 
that  he  again  began  work  at  the  mine  at  White  Ash  on 
September  8,  19 19,  and  worked  off  and  on  at  that  mine 
until  May  i,  1920,  but  does  not  know  how  many  days  he 
worked  at  White  Ash  but  estimates  about  seven  days.  He 
also  testified  that  he  quit  work  at  White  Ash  because  his 
neck  hurt  him  so  bad  that  he  could  not  work ;  that  the  pain 
was  awful  and  he  had  the  pain  all  the  time,  and  that  when 
he  undertakes  to  work  it  gives  him  the  headache  or  a  sharp 
pain  and  when  he  stoops  over  in  his  work  it  makes  him 
blind.  It  does  not  appear  from  his  testimony,  or  from  any 
other  testimony  in  the  record,  what  character  of  work  he 
performed  in  plaintiff  in  error's  mine  when  he  returned  to 
work  there  or  how  much  wages  he  received  for  such  work. 
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The  record  simply  shows  that  he  worked  at  shift  work  and 
that  he  was  not  satisfied  with  that  kind  of  work.  The  tes- 
timony does  not  show  what  kind  of  work  he  performed  at 
the  mine  at  White  Ash  or  what  he  was  paid  there  for  his 
work.  On  cross-examination,  on  being  asked  where  he  was 
then  working,  his  answer  was,  "at  White  Ash." 

Dr.  H.  Frein,  who  treated  Banisky  at  the  hospital  in 
Belleville,  gave  him  two  certificates,  the  first  being  dated 
July  15,  1919,  in  which  he  certified  that  Banisky  had  a 
fracture  of  the  third  cervical  vertebra  May  13,  1919,  and 
"is  now  able  to  go  to  work."  On  August  5,  1919,  Dr.  Frein 
certified  that  Baniskv  had  been  imder  his  treatment  for  a 
fracture  of  the  spinous  process  of  the  third  vertebra  from 
May  31  to  July  17,  19 19.  It  further  appears  from  the  rec- 
ord that  the  Industrial  Commission  sent  defendant  in  er- 
ror on  June  10,  1920,  to  Dr.  T.  B.  Magnuson,  medical  di- 
rector for  the  commission,  for  a  physical  examination.  In 
the  report  of  the  medical  director  he  states  that  Banisky 
complained  of  pain  in  the  left  side  of  his  neck,  caused  by 
stones  falling  from  the  roof  of  the  mine  on  his  head  and 
neck  while  stooping  and  shoveling,  and  that  the  pain  is  con- 
stant, and  that  sometimes  it  shifts  to  the  right  side  of  the 
neck  when  he  works  hard.  The  doctor  then  states  that  the 
point  of  greatest  tenderness  is  above  the  fifth  or  sixth  cer- 
vical ;  that  his  head  turns  normally  to  the  right  and  within 
ten  degrees  of  normal  to  the  left  but  that  he  complains 
when  it  comes  to  within  ten  degrees  of  normal  on  the  left 
rotation;  that  his  flexion  is  normal,  hyper-extension  is 
about  fifteen  degrees  less  than  normal,  reflexes  in  knees  and 
eyes  normal,  Rombert's  sign  negative,  and  that  elbow  jerks 
are  normal;  that  the  X-ray  pictures  of  defendant's  neck 
show  no  change  in  the  vertebrae,  either  as  to  injury  or  dis- 
ease. The  doctor's  final  conclusion  was  that  it  is  possible 
that  the  ligaments  at  the  base  of  defendant  in  error's  neck, 
on  the  left  side,  were  strained  at  the  time  of  injury  and 
are  still  sore  and  swollen ;  that  it  is  very  difficult  to  deter- 
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mine  from  these  cases  exactly  what  the  injury  is,  as  the 
injury  is  deep  in  the  neck  and  covered  by  several  layers 
of  muscles;  that  in  view  of  the  symptoms  of  the  defend- 
ant in  error,  which  are  constant  and  do  not  appear  to  be 
hysterical  or  neurotic  in  any  way,  he  personally  gave  the 
defendant  in  error  the  benefit  of  the  doubt  and  believes  that 
he  does  have  pain,  and  also  believes  that  in  time  this  pain 
will  clear  up.  He  recommended  exercise,  and  stated  that 
while  it  would  give  him  some  pain  he  thinks  it  will  do  him 
good  to  work,  and  that  he  will  have  considerably  more  pain 
in  a  stooping  position  than  in  an  upright  position,  and  that 
he  should  not  use  too  many  violent  muscular  movements. 

Two  physicians.  Dr.  Gray  C.  Briggs,  Roentgenologist 
of  the  College  of  Physicians  and  Surgeons  at  St.  Louis, 
and  Dr.  F.  Reder,  of  St.  Louis,  testified  for  plaintiff  in 
error.  The  testimony  of  the  former  is,  in  substance,  that 
he  made  the  X-ray  pictures  of  defendant  in  error  in  De- 
cember, 1920,  and  that  they  are  true,  perfect  and  correct 
pictures  of  his  head  and  neck ;  that  he  has  no  evidence  of 
fracture  or  of  dislocation  and  no  sign  of  any  pathology  with 
one  exception :  a  spur  of  bone,  similar  to  a  rooster's  spur, 
growing  down  from  the  back  part  of  his  head,  which  is  not 
due  to  injury  to  head  or  neck  but  caused  by  rheumatism. 
The  testimony  of  Dr.  Reder  is,  in  substance,  that  upon  his 
physical  examination  of  Banisky  he  found  him  complaining 
of  pain  in  his  back  and  neck  and  that  he  found  no  real  cause 
for  such  pain;  that  he  was  well  nourished,  well  propor- 
tioned, stockily  built,  heavy,  weight  and  height  correspond- 
ing normally,  and  looked  like  a  man  in  good  health.  He 
examined  him  thoroughly,  and  came  to  the  conclusion  that 
Banisky  thought  he  was  suffering,  and  that  the  belief  actu- 
ally existed  in  his  mind  that  he  was  suffering  from  an  in- 
jury but  that  his  ailment  is  what  is  known  as  traumatic 
neurosis.  The  sum  and  substance  of  his  whole  testimony 
is  that  the  defendant  in  error  shows  no  sign  of  any  injury 
at  all  but  that  he  honestly  believes  that  he  is  injured,  but 
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that  it  is  a  mere  existence  in  his  mind,  without  actual  foun- 
dation in  fact. 

This  record  furnishes  a  good  example  of  how  our  best 
physicians  disagree  in  many  instances  in  their  conclusions 
of  the  ailments  or  want  of  ailments  that  a  patient  may  have, 
after  a  thorough  examination.  The  question,  however,  of 
the  weight  of  the  evidence  is  not  one  with  which  this  court 
can  deal.  The  Industrial  Commission  found  that  the  de- 
fendant in  error  was  actually  injured  and  that  he  was  en- 
titled to  the  compensation  awarded  him.  Its  finding  is  based 
upon  competent  testimony  in  part,  and  the  first  part  of  the 
award  is  well  supported  by  the  evidence  in  the  record.  The 
second  part  of  the  award  is  not  so  supported.  The  testi- 
mony is  sufficient  to  show  that  defendant  in  ^rror  is  still 
suffering  from  the  injury  and  may  be  entitled  to  further 
compensation  than  was  allowed  for  temporary  total  inca- 
pacity. The  evidence,  however,  furnishes  absolutely  no 
basis  for  a  finding  as  to  what  per  cent  of  incapacity  he  still 
has.  It  cannot  be  determined  from  the  evidence  how  much 
less,  if  any,  he  would  now  earn  in  some  suitable  occupation 
than  he  earned  in  his  former  occupation,  for  the  reasons 
that  the  record  does  not  show  the  wages  paid  him  after  he 
commenced  work  in  July,  1919,  and  the  amount  of  such 
labor  he  is  able  to  perform.  The  evidence  also  fails  to 
show,  either  by  the  testimony  of  defendant  in  error  himself 
or  of  any  expert  physician,  that  he  is  permanently  injured 
or  permanently  incapacitated  in  any  degree  for  work.  The 
inference  from  the  testimony  of  all  the  physicians  is  that 
he  will  recover  in  time,  if  he  has  suffered  any  injury. 

For  the  reasons  aforesaid  the  judgment  of  the  circuit 
court  is  reversed  and  the  award  set  aside,  and  the  cause  is 
remanded  for  such  further  proceedings  as  may  be  author- 
ized by  law.  Reversed  and  remanded. 
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(No.  14017. — Reversed  and  remanded.) 
The  Eugene  Dietzgen  Company,  Plaintiff  in  Error,  vs. 
The  Industriai,  Commission   et  al, — (Martha  T. 
Sanders,  Defendant  in  Error. ) 

Opinion  filed  October  22,  ip2i. 

Workmen's  compensation — superior  court  of  Cook  county  has 
jurisdiction  to  review  a  compensation  proceeding.  The  superior 
court  of  Cook  county  has  jurisdiction  to  review  a  decision  of  the 
Industrial  Commission  under  paragraph  (/)  of  section  19  of  the 
Compensation  act,  as  said  court  has  the  same  organization,  juris- 
diction and  powers  as  the  circuit  court,  and  where  a  special  statu- 
tory jurisdiction  is  conferred  on  either  court,  the  other,  by  the  same 
act,  acquires  a  like  jurisdiction. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  Jacob  H.  Hopkins,  Judge,  presiding. 

Gai.i,agher,  K0H1.SAAT,  Rinaker  &  Wii,kinson, 
(Samuei*  M.  Rinaker,  of  counsel,)  for  plaintiff  in  error. 

Chari^es  E.  Carpenter,  and  Guy  B.  Reynolds,  for 
defendant  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  Industrial  Commission  affirmed  an  av^ard  of  com- 
pensation made  to  Martha  T.  Sanders  against  the  Eugene 
Dietzgen  Company  under  the  Workmen's  Compensation  act, 
and  a  writ  of  certiorari  was  sued  out  of  the  superior  court 
of  Cook  county  by  the  Eugene  Dietzgen  Company  to  review 
the  award.  On  motion  of  the  petitioner  the  superior  court 
quashed  the  writ  and  dismissed  the  petition  for  want  of 
jurisdiction  in  the  superior  court  to  review  the  action  of  the 
commission.  Thereupon  the  Eugene  Dietzgen  Company 
sued  out  a  writ  of  error  to  review  the  action  of  the  superior 
court,  and  the  only  question  arising  on  the  record  is  whether 
the  superior  court  had  jurisdiction  over  the  proceeding. 
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Under  paragraph  (f)  of  section  19  of  the  Workmen's 
Compensation  act  the  decision  of  the  Industrial  Board  is 
conclusive  unless  reviewed  in  the  manner  in  that  paragraph 
provided,  and  the  manner  provided  is  by  writ  of  certiorari 
from  the  circuit  co\irt  of  the  county  where  any  of  the  parties 
defendant  may  be  found  or  by  suit  in  chancery  commenced 
by  any  party  in  interest  in  the  circuit  court  of  such  county. 
The  defendant  in  error  contends  that  the  jurisdiction  con- 
ferred upon  circuit  courts  by  the  Workmen's  Compensation 
act  to  review  the  proceedings  of  the  Industrial  Commission 
is  a  special  statutory  jurisdiction,  which  is  exclusive  in  the 
circuit  court  and  cannot  be  exercised  by  the  superior  court 
of  Cook  county. 

We  have  had  before  us  numerous  cases  in  which  the 
question  of  the  jurisdiction  of  the  superior  court  of  Cook 
county  has  been  determined  and  have  decided  that  the 
superior  court  and  the  circuit  court  have  the  same  organiza- 
tion, jurisdiction  and  powers;  that  under  the  constitution 
there  is  no  distinction  between  them  except  in  name;  that 
they  are  practically  branches  of  the  same  court  and  that  the 
superior  court  is  in  legal  effect  a  circuit  court,  and  where  a 
special  statutory  jurisdiction  is  conferred  on  either  court  the 
other  will  by  the  same  act  acquire  a  like  jurisdiction.  Jones 
v.  Albee,  70  111.  34;  Hall  v.  Hamilton,  74  id.  437;  Samuel 
v.  Agnew,  80  id.  553;  Chicago  and  Northwestern  Railway 
Co.  V.  Chicago  and  Bvanston  Railroad  Co.  112  id.  589; 
Berkowitz  v.  Lester,  121  id.  99;  Cohe  v.  Guyer,  237  id.  516. 

The  judgment  of  the  superior  court  is  reversed  and  the 
cause  remanded  to  that  court,  with  directions  to  proceed  to  a 
determination  of  the  cause. 

Reversed  and  remanded,  with  directions. 
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(No.  14001. — ^Judgment  reversed;  award  set  aside.) 

Frank  Pearce,  Plaintiff  in  Error,  vs.  The  Industriai, 

Commission  et  al, — (Peter  Peterson,  Defendant  in 

Error.)  . 

Opinion  filed  October  22,  jg2i. 

I.  Workmen's  compensation — general  rule  as  to  liability  for  in- 
jury during  the  lunch  hour.  As  a  general  rule,  where  the  lunch 
period  is  not  subject  to  the  employer's  control  or  restricted  in  any 
way  and  the  employee  is  free  to  go  where  he  will  at  that  time,  an 
injury  to  the  employee  while  he  is  on  the  public  street,  off  the  prem- 
ises of  the  employer,  does  not  arise  out  of  the  employment. 

2.  Same — when  injury  to  employee  while  going  after  lunch  does 
not  arise  out  of  employment.  Where  employees  voluntarily  make 
an  arrangement  among  themselves  to  cook  their  lunch  and  eat  it 
on  the  premises  of  the  employer  without  his  direction  or  sanction, 
an  injury  to  one  of  the  employees,  shortly  before  the  noon  hour, 
while  he  was  returning  on  a  public  street  after  getting  supplies  for 
the  meal,  does  not  arise  out  of  the  employment. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. ' 

John  A.  Bu)OMINGSTon,  for  plaintiff  in  error. 

Morris  Kompei*,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Peter  Peterson  filed  a  claim  for  compensation,  alleging 
that  he  received  an  injury  arising  out  of  his  employment 
witli  plaintiff  in  error  June  12,  191 8.  His  claim  was  allowed 
by  the  arbitrator  and  on  review  the  arbitrator's  finding  was 
approved  by  the  Industrial  Commission.  The  circuit  court 
of  Cook  county  affirmed  the  finding  of  the  commission,  and 
this  writ  of  error  has  been  sued  out  to  review  the  pro- 
ceedings. 

Peterson  was  a  janitor  and  all-round  handy  man  in  the 
Ewart  building,  at  1 18  North  Jefferson  street,  Chicago,  and 
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had  been  so  employed  for  about  a  year  previous  to  the  occur- 
rence in  question.  It  is  agreed  by  both  parties  that  they  were 
under  the  Workmen's  Compensation  act  on  the  day  of  the 
injury,  but  plaintiff  in  error  denies  that  the  said  injury  arose 
out  of  defendant  in  error's  employment.  The  record  shows 
without  contradiction  that  a  special  arrangement  was  made 
by  the  defendant  in  error,  the  chief  engineer  of  the  building 
and  his  assistant,  whereby,  instead  of  bringing  cold  lunches, 
they  each  contributed  to  the  expense  of  a  warm  lunch,  and 
one  of  the  three  would  go  out  and  purchase  groceries,  meat 
and  whatever  else  they  wished  for  lunch  and  it  would  be 
cooked  in  the  building.  The  testimony  of  the  assistant 
engineer,  Mannik,  was  to  the  effect  that  before  he  was 
employed  at  the  Ewart  building  he  had  worked  in  another 
manufacturing  building  where  a  similar  arrangement  had 
been  made  by  some  of  the  employees,  and  that  after  he  came 
to  work  in  the  Ew^rt  building  he  suggested  this  plan  to  the 
chief  engineer,  and  they  talked  it  over  together  and  also 
discussed  it  with  the  defendant  in  error,  whose  employment 
began  about  a  month  after  Mannik  was  hired,  and  the  three 
decided  to  follow  the  plan.  Mannik  himself  did  the  cook- 
ing and  Peterson  usually  was  the  one  to  go  after  the 
groceries  and  meat  after  getting  suggestions  from  the  chief 
engineer  or  Mannik  as  to  what  food  should  be  obtained  for 
that  certain  day.  Sometimes  the  chief  engineer  or  Mannik 
went  out  after  the  food  but  usually  Peterson  was  sent.  On 
the  day  of  the  injury  Peterson,  under  this  arrangement,  went 
to  the  meat  market  and  other  places  to  obtain  supplies  for 
the  noon  meal  and  on  his  way  back  fell  down  but  is  unable  to 
tell  what  caused  the  fall.  His  left  leg  or  hip  was  seriously 
injured,  and  he  was  taken,  at  the  suggestion  of  the  chief 
engineer,  to  the  Cook  County  Hospital,  and  later,  when  his 
recovery  was  found  to  be  somewhat  slow,  he  was  taken 
to  the  Oak  Forest  Hospital,  (another  county  institution,) 
where  he  remained  for  three  months. 
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Defendant  in  error  testified  that  on  the  day  he  was 
injured  the  chief  engineer,  Wall,  told  him  about  eleven 
o'clock  to  go  and  get  meat  and  other  supplies  for  dinner, 
stating  that  he  (Wall)  would  attend  to  the  elevator  while 
defendant  in  error  w^s  gone.  It  would  appear  that  the 
regular  elevator  man  usually  took  his  lunch  at  1 1 :30  A.  M., 
and  that  while  he  was  gone  defendant  in  error  ran  the 
elevator.  The  chief  engineer  attended  to  the  hiring  of  his 
assistant  and  of  defendant  in  error  and  had  charge  of  the 
building  and  the  employees  during  the  most  of  the  time. 
Plaintiff  in  error,  Pearce,  agent  of  the  building,  was  in  gen- 
eral charge  of  its  management  but  allowed  the  chief  engi- 
neer to  attend  to  the  details,  including  the  hiring  and  dis- 
charge of  most  employees.  Pearce  testified  that  he  did  not 
know  of  the  special  arrangement  of  these  men  for  eating 
their  lunch  on  the  premises  or  about  one  going  out  to  buy 
the  food  to  cook ;  that  the  power  in  the  building  was  shut 
off  from  the  use  of  the  tenants  from  12:00  to  12:30,  and 
that  was  usually  the  employees'  lunch  time.  The  testimony 
tends  to  show  that  Pearce  had  seen  the  three  men  eating 
their  lunch  in  the  building,  but  there  is  no  evidence  that 
he  had  affirmatively  acquiesced  in  their  practice  in  any  way. 

There  can  be  no  question  from  the  record  that  the  injury 
to  defendant  in  error  was  a  serious  one,  but  it  is  not  clearly 
shown  that  the  fall  was  due  to  what  is  commonly  termed  an 
accident  or  whether  it  was  due  to  some  physical  condition  or 
disease.  The  chief  question  in  controversy  here  is  whether 
the  defendant  in  error's  fall  on  the  street  in  returning  with 
material  for  lunch,  under  the  circumstances  shown  in  this 
record,  arose  out  of  his  employment.  The  evidence  shows 
that  prior  to  the  time  this  special  arrangement  was  made  by 
these  three  employees,  in  which  they  were  joined  at  one  time 
by  another  employee  for  a  brief  period,  defendant  in  error 
and  Mannik  brought  their  lunches  to  the  building  and  ate 
them  there  during  the  lunch  period  and  that  Wall  usually 
went  out  to  some  near  by  restaurant  for  his  lunch.    There 
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appears  to  have  been  no  definite  rule  as  to  how  or  where  the 
employees  in  the  Ewart  building  should  eat  their  lunch. 
Ordinarily,  where  the  lunch  period  is  not  subject  to  the 
employer's  control  or  restricted  in  any  way  and  the  employee 
is  free  to  go  where  he  will  at  that  time,  if  he  is  injured  on 
the  public  street,  off  the  premises  of  the  employer,  the 
authorities  hold  that  the  injury  does  not  arise  out  of  the 
employment.  (McKrill  v.  Howard  &  Jones,  2  B.  W.  C.  C. 
460;  Harper  on  Workmen's  Compensation,  (2d  ed.)  sec.  55 ; 
Bradbury  on  Workmen's  Compensation  Law,  (3d  ed.)  526; 
I  Honnold  on  Workmen's  Compensation,  361 ;  Hills  \.  Blair, 
182  Mich.  20;  Draper  w. University  of  Michigan,  195  Mich. 
449;  Bylow  V.  St,  Regis  Paper  Co.  179  App.  Div.  (N.  Y.) 
555-)  So  far  as  the  record  shows,  the  place  where  defendant 
in  error  fell  had  no  relation  to  nor  was  any  part  of  the  sur- 
roundings of  his  place  of  work  but  was  a  block  or  more 
away  on  a  public  street. 

Counsel  for  defendant  in  error  argues  that  the  special 
arrangement  as  to  lunch  was  made  by  Wall,  the  chief 
engineer,  in  furtherance  of  the  business  of  the  employer, 
with  a  view  to  economizing  in  hiring  additional  help  during 
the  lunch  hour.  We  do  not  think  the  evidence  justifies  tliis 
conclusion.  We  think  the  record  shows  that  the  arrange- 
ment for  lunch  was  made  by  the  chief  engineer  and  his 
co-employees  mainly  for  the  purpose  of  furnishing  warm 
lunches  for  themselves,  which  would  be  more  enjoyable,  and 
perhaps  more  healthful,  than  if  cold.  The  fact  that  they 
sent  out  for  the  material  and  chose  to  eat  the  meal  on  the 
premises  is  not  material,  in  view  of  the  fact  that  the  injury 
took  place  on  a  public  street  some  distance  from  the  place  of 
employment.  We  think  it  is  clear  from  this  record  that  the 
arrangement  for  lunch  was  a  special,  voluntary  one  among 
the  employees  and  without  tlie  direction  or  sanction  of  the 
employer,  and  that  the  injury  did  not  arise  in  the  scope  or 
area  of  defendant  in  error's  employment  and  that  therefore 
the  accident  did  not  arise  out  of  the  employment     This 
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being  so,  it  is  unnecessary  to  consider  and  discuss  other 
questions  raised  in  the  briefs. 

The  judgment  of  the  circuit  court  will  be  reversed  and 
the  award  of  the  Industrial  Commission  set  aside. 

Judgment  reversed  and  award  set  aside. 


(No.  13977. — Decree  affirmed.) 

The  Union  Colliery  Company,  Appellant,  vs.  Derilda 

Fishback,  Appellee. 

Opinion  filed  October  22,  1^21. 

1.  Specific  performance — finding  of  master,  approved  by  chan- 
cellor, is  as  binding  as  a  verdict.  The  credibility  of  witnesses  is  a 
question  for  the  master  and  the  court  to  consider,  and  the  master's 
findings,  when  approved  by  the  court,  have  the  same  binding  force 
upon  the  Supreme  Court  as  the  verdict  of  a  jury  in  law  cases  and 
will  not  be  disturbed  unless  against  the  weight  of  the  evidence. 

2.  Same — when  evidence  to  defeat  mining  lease  does  not  im- 
peach acknowledgment.  In  a  suit  for  the  specific  performance  of 
a  mining  lease,  evidence  that  the  lessor  signed  and  acknowledged 
the  lease  under  a  misapprehension  as  to  its  contents  does  not  im- 
peach the  certificate  of  acknowledgment,  which  relates  only  to  her 
signature  and  not  to  her  understanding  of  the  lease. 

3.  Same — when  a  notary  may  testify  to  mistake  in  body  of  in- 
strument. In  a  suit  for  specific  performance  of  a  mining  lease 
containing  an  option  clause,  the  notary  who  took  the  lessor's  ac- 
knowledgment of  her  signature  may  testify  that  the  lessor  refused 
to  sign  the  lease  until  he  agreed  to  strike  out  the  option  clause 
of  the  lease,  and  that  he  thought  he  had  done  so  and  so  assured 
her  before  she  signed. 

4.  Same — specific  performance  will  not  be  allo7vcd  if  contract  is 
entered  into  through  misrepresentation.  An  application  for  spe- 
cific performance  is  addressed  to  the  sound  legal  discretion  of  the 
court,  to  be  governed  by  the  merits  as  disclosed  by  the  facts,  and 
performance  will  not  be  decreed  unless  the  agreement  has  been 
entered  into  with  perfect  fairness  and  without  misapprehension  or 
mis  rep  resen  tation. 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the 
Hon.  William  N.  Butler,  Judge,  presiding. 
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George  W.  Dowei*i*,  W.  F.  Ei*us,  John  M.  Goodwin, 
and  Kramer,  Kramer  &  Campbei*!.,  for  appellant. 

M.  C.  Cook,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

The  Union  Colliery  Company,  appellant,  filed  its  bill  in 
the  circuit  court  of  Jackson  county  against  Derilda  Fish- 
back,  appellee,  praying  for  the  specific  performance  of  a 
certain  option  contract  for  the  purchase  and  sale  of  all  coal 
in  or  under  the  southwest  quarter  of  the  northwest  quarter 
of  section  4,  township  7,  south,  range  i,  west  of  the  third 
principal  meridian,  situated  in  Jackson  county,  State  of  Illi- 
nois, alleged  to  have  been  given  in  a  certain  mining  lease 
and  option  signed  by  appellee  April  19,  191 7.  Appellee  an- 
swered the  bill,  and  the  issues  thus  formed  were  referred 
to  the  master  in  chancery  for  proofs  and  findings.  The 
master  took  the  proofs  and  made  his  findings  against  ap- 
pellant, recommending  a  decree  in  favor  of  appellee.  Ob- 
jections were  filed  to  the  master's  report  and  were  overruled. 
Appellant  filed  exceptions  to  the  master's  ruling,  and  on 
final  hearing  the  court  overruled  the  exceptions  and  entered 
a  decree  dismissing  the  bill  for  want  of  equity  and  adjudg- 
ing costs  against  the  appellant.  Appellant  has  perfected  its 
appeal  to  this  court. 

In  the  mining  lease  and  option  contract  George  W.  Dow- 
ell  is  named  as  the  lessee  and  Derilda  Fishback  as  the  lessor, 
and  it  purports  to  have  been  signed  and  sealed  in  duplicate 
by  both  the  lessor  and  the  lessee  on  the  date  aforesaid.  As 
a  matter  of  fact  only  one  copy  of  the  instrument  was  signed 
and  sealed,  and  it  was  only  signed  and  sealed  by  Derilda 
Fishback  and  was  acknowledged  by  her  before  L.  P.  Har- 
riss,  a  notary  public.  A  purported  unsigned  duplicate  of 
this  lease  and  option  was  left  with  appellee  by  Harriss,  the 
notary  public,  at  the  time  she  signed  and  acknowledged  the 


Oct. '21.]         Union  Colliery  Co.  v,  Pishback.  167 

lease  and  option  contract,  which  latter  instrument  was  taken 
by  Harriss  and  delivered  thereafter  to  the  lessee.  The  lease 
and  option  signed  and  acknowledged  by  appellee  is  in  all 
respects  identical  with  the  duplicate  or  copy  left  with  her, 
except  that  her  duplicate  copy  was  not  signed  or  acknowl- 
edged and  material  parts  of  the  option  contract  in  her  copy 
were  stricken  out.  The  instrument  delivered  to  Dowell  by 
the  notary  recited  a  consideration  of  one  dollar,  in  consid- 
eration of  which  the  lessor  demised,  leased  and  to  mine  let 
unto  Dowell,  his  successors  and  assigns,  all  the  coal  in  or 
under  said  tract  that  can  be  economically  mined  or  taken 
out  of  said  premises,  with  the  right  to  enter  upon  said  land 
and  to  take,  mine  and  remove  the  coal  in  any  manner  that 
the  lessee  desired.  The  lessee  and  his  successors  and  as- 
signs covenanted  and  agreed  to  pay  to  the  lessor  the  sum 
of  three  cents  per  ton  for  every  ton  of  2000  pounds  of 
good,  clear,  merchantable  mine-run  coal  taken  therefrom, 
which  was  to  be  due  and  payable  on  certain  dates  therein 
specified.  The  other  covenants  and  agreements  of  the  lease 
are  not  material  to  this  inquiry,  except  the  option  contract, 
which  is  in  these  words,  to-wit:  "It  is  also  agreed  that 
the  party  of  the  second  part  is  hereby  given  an  option  or 
right  to  buy  the  above  mineral  at  any  time  within  a  period 
of  six  months  from  this  date  at  a  purchase  price  of  forty 
dollars  ($40)  per  acre,  and  should  he  fail  to  exercise  the 
right  of  purchase  as  herein  specified,  then  this  clause  of 
this  lease  shall  become  null  and  void  unless  a  further  time 
is  specified  by  the  party  of  the  first  part."  In  the  purported 
copy  left  with  appellee  by  Harriss  the  following  words  and 
figures  are  stricken  out  of  the  option  agreement:  "at  a 
purchase  price  of  forty  dollars  ($40)  per  acre."  After  the 
delivery  to  Dowell  of  the  mining  lease  and  option  executed 
by  appellee,  he  on  June  9,  191 7,  duly  transferred,  sold,  con- 
veyed and  assigned  the  same  to  Eugene  McAuliffe,  trus- 
tee, his  executors,  administrators  and  assigns.  On  July  31, 
191 7,  McAuliffe,  for  a  consideration  named,  sold,  assigned 
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and  transferred  the  lease  and  option  contract  to  the  Union 
Colliery  Company,  appellant.  It  appears  from  the  evidence 
that  Dowell,  Harriss,  the  notary  public  who  took  appellee's 
acknowledgment,  and  one  LaFonte,  were  partners  in  a  deal 
with  McAuliffe  in  the  securing  of  the  lease  and  option  con- 
tract from  appellee  and  leases  from  other  land  owners  and 
coal  owners  in  her  vicinity,  and  that  they  were  agents  for 
McAuliffe  and  appellant  in  securing  such  coal  leases,  which 
were  to  be  taken  in  the  name  of  Dowell,  to  be  later  as- 
signed to  McAuliffe. 

This  suit  is  defended  upon  the  ground  that  the  contract 
upon  which  the  suit  is  brought  is  not  the  real  agreed  con- 
tract between  the  parties  to  the  lease  and  option  contract, 
but  that  the  real  contract  appellee  supposed  she  was  sign- 
ing, and  was  told  by  Harriss  that  she  was  signing,  was  the 
same  contract  as  the  copy  left  by  Harriss  with  her,  as  above 
described.  The  master  in  his  findings  found  that  the  evi- 
dence supported  the  contention  of  the  defendant,  and  that 
the  real  contract  which  she  thought  she  was  signing,  and 
was  led  to  believe  by  Harriss  that  she  had  signed,  was  for 
royalty,  only,  without  option  to  the  lessee  to  purchase  on 
the  terms  set  forth  in  the  option  agreement,  and  that  the 
equities  of  the  cause  were  with  her,  and  that  she  ought  not 
to  be  compelled  to  specifically  perform  the  option  agree- 
ment. The  master  refers  to  the  fact  that  appellee's  conten- 
tion was  supported  by  her  testimony,  corroborated  by  her 
daughter,  Mrs.  House,  and  also  by  Harriss,  the  notary  pub- 
lic who  took  the  acknowledgment. 

We  have  made  a  careful  examination  of  the  evidence  in 
the  record,  and  it  appears  that  the  master's  findings,  ap- 
proved by  the  court  on  the  hearing,  are  supported  by  the 
evidence.  The  positive  testimony  of  the  three  witnesses 
above  mentioned,  including  Harriss,  is,  in  substance,  that 
Harriss  made  three  separate  trips  to  the  home  of  appellee 
before  he  secured  the  signing  by  her  of  the  lease  and  option 
delivered  to  Dowell.     On  the  first  trip  by  Harriss  she  de- 
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dined  making  any  contract  whatever,  giving  as  a  reason 
therefor  that  she  had  made  contracts  with  others  which 
were  not  carried  out.  On  the  second  and  third  trips  by 
Harriss  she  made  distinct  statements  to  him  each  time  that 
she  would  not  sign  an  option  contract  for  the  sale  of  her 
coal  but  would  only  sign  a  lease  for  a  specified  royalty  per 
ton.  On  the  final  day,  when  she  signed  the  lease  and  option 
contract,  she  still  persisted  that  she  would  not  sign  it  unless 
he  struck  out  the  option  agreement.  Harriss  then  agreed 
to  strike  out  the  option  contract,  and  he  positively  testified, 
in  substance,  that  he  so  agreed  and  that  the  option  contract 
ought  to  have  been  stricken  out  by  him  and  that  he  thought 
he  had  done  so.  Mrs.  House  corroborates  appellee  by  tes- 
tifying positively  that  Harriss  agreed  to  strike  out  the  op- 
tion contract,  and  that  appellee  stated  positively  to  him  that 
she  would  not  sign  it  unless  the  option  contract  was  stricken 
out.  In  other  words,  the  facts  proved  before  the  master 
are,  in  substance,  that  appellee,  without  reading,  signed  the 
lease  and  option  that  was  delivered  to  Dowell  with  the  un- 
derstanding and  representation  that  the  option  part  of  the 
agreement  was  stricken  from  her  copy  and  also  from  the 
contract  that  was  delivered  to  Dowell.  The  evidence  fur- 
ther discloses  that  the  contract  signed  by  her  was  not  read 
to  her  at  the  time,  and  that  she  did  not  read  the  same  her- 
self to  see  if  the  option  was  stricken.  On  the  part  of  ap- 
pellant it  is  clearly  proved  that  the  instrument  delivered  to 
Dowell  and  by  him  assigned  to  McAuliffe  and  by  McAuliffe 
assigned  to  appellant  was  in  the  same  condition  at  the  time 
it  was  signed  by  appellee  as  it  now  appears  in  the  record 
and  that  no  alteration  or  change  has  been  made  therein  since 
she  signed  it.  There  is  also  the  testimony  of  McAuliffe  in 
the  record  in  substance  and  to  the  effect  that  Harriss,  who 
took  the  lease  from  appellee,  told  him  (McAuliffe)  on  dif- 
ferent occasions  before  the  trial  that  the  instrument  deliv- 
ered to  appellant  was  in  the  same  condition  as  when  appellee 
signed  it,  and  that  she  signed  the  lease  as  her  contract  and 
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that  it  was  her  contract  understandingly  made  by  her.  The 
testimony  of  McAuliffe  in  that  regard  is  denied  by  Harriss. 

It  is  argued  by  appellant  that  the  lease  was  changed  by 
appellee,  or  by  someone  for  her,  after  she  found  out  that 
appellant  was  going  to  locate  its  mine  shaft  near  her  land 
and  that  mining  on  her  land  would  necessarily  be  begun 
very  shortly  after  the  mine  began  operations.  This  con- 
tention is  not  based  upon  any  evidence  whatever  except  the 
bare  fact  that  the  mine  shaft  was  to  be  located  near  her 
land  and  that  she  had  ascertained  that  fact  before  demand 
was  made  upon  her  for  a  deed,  and  upon  the  further  fact 
that  the  words  aforesaid  were  stricken  out  of  the  copy  of 
the  contract  left  with  her. 

We  have  considered  the  point  made  by  appellant  that 
all  the  option  contract  was  not  stricken  out  of  the  copy  of 
the  contract  left  with  appellee,  and  her  explanation  that  in 
the  contract  she  was  only  leasing  for  a  royalty  for  six 
months.  The  evidence  on  this  question  is  not  very  satis- 
factory. We  think  that  the  testimony  in  the  record  fully 
supports  the  findings  of  the  master  and  of  the  court,  and 
that  we  would  not  be  warranted  in  reversing  the  decree  of 
the  court  on  the  ground  that  the  evidence  does  not  support 
it.  It  is  the  established  rule  of  this  court  that  a  master's 
findings,  approved  by  the  chancellor,  will  not  be  disturbed  by 
this  court  unless  manifestly  and  clearly  against  the  weight 
of  the  evidence.    Siegel  v.  Andrezvs  &  Co,  181  III.  350. 

It  is  contended  by  appellant  that  the  proof  in  this  case 
is  not  sufficient  to  impeach  and  overcome  the  certificate  of 
acknowledgment  of  the  notary.  It  is  true  that  the  proof 
to  sustain  the  charge  that  a  certificate  of  acknowledgment 
is  untrue  and  fraudulent  must  be  of  the  clearest,  strongest 
and  most  convincing  character.  In  this  case  the  defense 
was,  not  that  appellee  did  not  sign  and  acknowledge  the 
instrument  in  question,  but  that  she  signed  and  acknowl- 
edged the  same  under  a  misapprehension  as  to  its  con- 
tents,— that  is,  that  the  option  clause  had  been  stricken 
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therefrom.  This  does  not  necessarily  impeach  or  contra- 
dict any  part  of  the  certificate  of  the  notary  public.  For 
that  reason  we  think  that  the  cases  cited  by  appellant  upon 
this  question  are  inapplicable.  It  is  even  claimed  that  un- 
der some  authorities  the  testimony  of  Harriss,  the  notary, 
was  not  admissible  because  of  the  fact  that  the  effect  of  his 
testimony  was  to  impeach  his  own  certificate  of  acknowl- 
edgment For  the  reasons  already  explained  we  do  not 
think  this  evidence  had  that  effect  He  certainly  could  tes- 
tify as  to  any  oversight  or  mistake  on  his  part  regarding 
the  contents  of  the  body  of  the  agreement.  This  court  has 
never  held  that  the  testimony  of  a  notary  is  incompetent 
when  it  has  the  effect  to  impeach  his  certificate  of  acknowl- 
edgment. We  do  not  think  any  acknowledging  officer  would 
be  incompetent  to  testify,  under  any  holding,  as  to  a  mis- 
take in  the  body  of  the  instrument,  when  such  testimony 
has  no  tendency  to  impeach  or  contradict  the  express  re- 
citals of  his  certificate.  We  have  held  that  his  testimony 
impeaching  his  certificate  has  little  weight.  {JVilson  v. 
South  Park  Comrs.  70  111.  46.)  The  credibility  of  Har- 
riss, and  also  the  credibility  of  all  the  other  witnesses,  was 
a  question  for  the  master  and  the  court  to  consider  and 
pass  upon,  and  the  findings  of  the  master,  when  approved 
by  the  court,  have  the  same  binding  force  upon  us  as  the 
verdict  of  a  jury  in  law  cases. 

Courts  of  equity  will  not  always  enforce  the  specific  per- 
formance of  a  contract.  The  application  for  such  relief  is 
at  all  times  addressed  to  the  sound  legal  discretion  of  the 
court,  and  the  court  should  be  governed  in  every  case  by 
the  facts  and  the  merits  disclosed  by  the  facts.  Specific 
performance  will  not  be  decreed  unless  the  agreement  has 
been  entered  into  with  perfect  fairness  and  without  misap- 
prehension or  misrepresentation.  {Cowan  v.  Curran,  216 
111.  598;  Skeen  v.  Patterson,  180  id.  289.)  In  this  case 
the  evidence  supports  the  claim  of  appellee  that  she  entered 
into  this  contract  and  signed  the  same  through  a  misappre- 
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hension  on  her  part  as  to  the  contents  of  the  instrument 
she  signed  and  through  misrepresentation  of  the  agent  of 
appellant  who  took  her  acknowledgment  to  the  same.  The 
court  was  therefore  warranted  in  refusing  specific  perform- 
ance of  the  contract  in  question  and  in  dismissing  appel- 
lant's bill  for  want  of  equity. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


(No.  13992. — ^Judgment  affirmed.) 

The  PE0P1.E  OF  THE  State  of  Illinois,  Defendant  in  Er- 
ror, vs,  James  Gijga,  Plaintiff  in  Error. 

Opinion  filed  October  22,  IQ21, 

Criminal  law — when  absence  of  proof  that  any  money  teas 
found  on  defendant  does  not  preclude  conviction  for  robbery.  Al- 
though the  prosecuting  witness  testifies  that  he  was  robbed  of  three 
dollars  in  money,  the  fact  that  there  is  no  testimony  that  the  defend- 
ant had  any  money  at  all  when  he  was  arrested  immediately  aftc^r 
the  commission  of  the  crime  will  not  raise  a  reasonable  doubt  as  to 
his  guilt,  where  there  was  an  accomplice  who  succeeded  in  escap- 
ing and  where  the  police  officers  who  arrested  the  defendant  tes- 
tify that  they  did  not  search  him  for  money  but  for  weapons,  only. 

Writ  of  Error  to  the  Criminal  Court  of  Ccok  county ; 
the  Hon.  Jesse  Holdom,  Judge,  presiding. 

Francis  Borrelu,  (Thomas  E.  Swanson,  of  coun- 
sel,) for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Robert  E. 
Crowe,  State's  Attorney,  Floyd  E.  Britton,  and  Edward 
E.  Wilson,  for  the  People. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Plaintiff  in  error,  James  Gijga,  alias  James  Gajdynski, 
and  Martin  Kubcha,  were  jointly  indicted  in  the  criminal 
court  of  Cook  county  for  robbery  of  Theodore  Walczak. 
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They  pleaded  not  guilty,  were  tried  and  plaintiff  in  error 
was  convicted.  Kubcha  was  acquitted.  Judgment  was 
rendered  on  the  verdict  and  plaintiff  in  error  was  sentenced 
to  imprisonment  in  the  penitentiary  at  Joliet.  He  brings  the 
record  to  this  court  by  writ  of  error  to  review  the  judgment. 

Plaintiff  in  error  contends  the  court  erred  in  refusing 
one  instruction  asked  by  him;  that  the  evidence  was  not 
sufficient  to  warrant  a  conviction;  that  the  presiding  judge 
prejudiced  him  by  disparaging  and  hostile  remarks  to  his 
counsel  during  the  trial,  and  that  the  court  erred  in  per- 
mitting a  son  of  Walczak  to  act  as  interpreter  for  him  while 
he  was  giving  his  testimony. 

It  is  contended  the  evidence  was  insufficient.  Walczak 
was  knocked  down,  and  testified  he  was  robbed  of  his  over- 
coat  and  three  dollars  in  money  at  Forty-ninth  place  and 
Loomis  street,  Chicago,  at  i  :20  A.  M.,  December  27,  1920. 
He  was  on  foot  when  some  one  hit  him  on  the  head  and 
knocked  him  down.  Walczak  was  a  Pole,  did  not  speak 
English  and  testified  through  an  interpreter.  When  asked 
who  robbed  him  he  indicated  the  defendants  sitting  at  the 
table  but  did  not  give  their  names.  His  acts  and  words 
leave  no  doubt  as  to  whom  he  meant.  There  were  three 
men  together  when  he  was  robbed.  They  took  his  overcoat 
and  three  dollars  in  money.  One  of  the  three  men  ran 
away.  He  was  down  on  his  face  until  the  policemen  came 
and  arrested  two  of  them.  He  could  not  tell  which  of  the 
two  men  knocked  him  down.  John  S.  Condon,  a  police 
officer,  testified  he  was  near  the  place  of  the  robbery  at  the 
time  it  occurred  and  saw  three  men  scuffling,  one  on  the 
ground.  He  called  to  them  and  one  ran  away.  He  fired 
a  shot  at  him  and  arrested  the  other  two.  Plaintiff  in  error 
was  standing  over  the  man  that  was  down  and  the  other 
defendant  was  standing  on  the  comer  near  and  made  no 
attempt  to  get  away.  Plaintiff  in  error  made  an  effort  to 
escape  but  was  quickly  captured.  The  two  men  were 
searched  for  arms  and  taken  to  the  station.     Delihanty, 


174  The  People  v.  Gijga.  [299  IlL 

another  police  officer,  who  was  with  Condon,  testified  he 
saw  the  men  struggling, — one  man  lying  on  the  ground  with 
two  on  top  of  him.  Another  man  was  standing  five  or  ten 
feet  away  from  them.  One  of  the  two  men  on  the  man 
that  was  down  was  going  through  his  clothes.  When  the 
officer  was  about  fifteen  feet  away  one  of  the  two  ran  and 
disappeared.  Plaintiff  in  error  started  to  run  but  was 
captured.  When  the  man  who  was  down  arose  his  clothes 
were  torn.  That  man  was  Theodore  Walczak.  The  of- 
ficers testified  they  did  not  search  the  prisoners  for  money 
but  searched  them  for  weapons;  that  they  did  not  know 
whether  either  of  them  had  any  money  on  his  person  or  not 

Plaintiff  in  error  testified  in  his  own  behalf  and  admit- 
ted to  being  with  Kubcha  and  a  man  he  did  not  know,  at 
the  place  where  the  alleged  robbery  occurred.  He  gave  a 
different  account  of  the  matter  and  his  connection  .with  it 
from  that  given  by  the  People's  witnesses.  He  testified  he 
heard  a  shot,  saw  a  man  lying  on  the  ground  and  another 
one  running,  and  that  he  stooped  to  pick  up  the  man  who 
was  down.  Just  then  the  officers  came  up  and  arrested  him. 
He  testified  they  searched  him  and  found  no  money  at  all; 
that  he  did  not  have  a  cent. 

It  is  very  apparent  tliat  a  reviewing  court  would  not 
be  warranted  in  reversing  the  judgment  on  the  ground  it 
is  not  warranted  by  the  testimony.  Much  reliance  is  placed 
by  counsel  on  the  fact  that  there  was  no  testimony  plain- 
tiff in  error  had  any  money  at  all  when  arrested.  It  is 
argued  that  because  Walczak  testified  he  was  robbed  of 
three  dollars  and  that  the  officers  who  captured  plaintiff 
in  error  found  no  money  on  him  must  necessarily  raise  a 
reasonable  doubt  as  to  his  guilt.  We  do  not  so  regard  it. 
The  officers  testified  they  did  not  search  him  for  money  but 
for  weapons  only,  and  he  might  easily  have  disposed  of  the 
money  if  he  took  it  from  Walczak's  pockets,  which  Walc- 
zak said  were  turned  inside  out  when  he  got  up. 
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Error  is  assigned  on  the  refusal  of  the  court  to  give 
one  instruction  asked  by  plaintiff  in  error.  The  instruc- 
tion relates  to  the  sufficiency  of  proof  to  satisfy  beyond 
a  reasonable  doubt  and  warrant  a  verdict  of  guilty.  On 
that  question  it  was  not  especially  objectionable,  but  it 
embraced  elements  that  justified  the  court  in  refusing  it. 
Besides,  other  instructions  given  for  plaintiff  in  error  fully 
instructed  tlie  jury  as  to  the  presumption  of  innocence  and 
the  necessity  of  proving  guilt  beyond  a  reasonable  doubt; 
that  a  verdict  of  guilty  could  not  be  based  on  a  probability 
or  suspicion  but  the  proof  must  be  sufficient  to  overcome 
every  reasonable  doubt  of  defendant's  guilt.  Plaintiff  in 
error  was  not  prejudiced  by  the  court's  refusing  the  in- 
struction complained  of.  \ 

We  have  examined  tlie  remarks  of  the  court  complained 
of,  and  while  one  or  two  of  the  statements  made  indicate 
some  slight  impatience,  they  were  not  so  unjustified  and 
serious  in  character  as  to  warrant  a  reversal  of  the  judg- 
ment. 

Walczak's  son  acted  as  interpreter  while  his  father  was 
testifying  as  a  witness.  No  objection  was  made  to  his  so 
acting  until  the  direct  examination  was  concluded  and  the 
cross-examination  had  been  in  progress  for  some  time.  The 
witness  was  then  asked  whether  he  had  been  drinking  any- 
thing that  evening,  and  the  interpreter  interpreted  his  an- 
swer to  be  that  he  had  drank  some  "near  beer."  One  of 
plaintiff  in  error's  counsel  disputed  the  correctness  of  the 
interpretation  and  said  the  answer  was  the  witness  had  been 
drinking  beer.  Whether  the  counsel  tmderstood  the  Polish 
language  does  not  appear,  but  he  assumed  to  and  perhaps 
did.  Then  for  the  first  time  an  objection  was  made  as  to 
his  acting  as  interpreter,  but  he  was  allowed  to  continue  to 
act  and  there  was  no  further  substantial  objection  made  to 
the  correctness  of  the  interpretation. 

The  judgment  of  the  criminal  court  is  affirmed. 

Jtidgment  affirmed. 
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(No.  13466. — Judgment  affirmed.) 
Dora  Wolkau,  Defendant  in  Error,  vs.  Fred  Wolkau, 

Plaintiff  in  Error. 

Opinion  filed  October  22, 1^21, 

1.  Appeals  and  errors — order  of  the  Appellate  Court  for  an 
accounting  is  not  a  final  order.  An  order  of  the  Appellate  Court 
reversing  a  decree  and  remanding  the  cause,  with  directions  to 
overrule  the  demurrer  to  a  plea  of  the  Statute  of  Limitations  to 
a  portion  of  the  bill  and  ordering  an  accounting,  merely  deter- 
mines the  liability  of  the  defendant  to  account  and  is  not  a  final 
order  such  as  limits  the  power  of  the  lower  court  to  allow  amend- 
ments to  the  pleadings  and  to  hear  new  evidence. 

2.  Same — when  cause  is  remanded  generally,  pleadings  may  be 
amended  and  new  evidence  introduced.  Where  a  cause  is  remanded 
generally,  "for  such  other  and  further  proceedings  as  to  law  and 
justice  shall  appertain,"  the  trial  court  has  the  same  power  over 
the  record  as  it  had  before  its  decree  was  rendered  and  may  per- 
mit amendments  to  pleadings  and  the  introduction  of  new  evidence. 

3.  Laches — mere  delay  will  not  bar  right  of  tenant  in  common 
to  an  accounting  of  rents  and  profits.  One  in  possession  cannot 
deprive  his  co-tenant  of  his  rights  in  the  property  or  the  income 
therefrom  merely  because  he  has  been  permitted  to  retain  all  the 
income  for  a  number  of  years  and  has  not  been  compelled  to  ac- 
count regularly,  where  the  co-tenant,  who  is  not  in  possession,  has 
done  no  affirmative  act  indicating  that  he  has  no  claim  to  the  prop- 
erty nor  acquiesced  in  the  other's  possession  after  a  demand  and 
a  refusal  to  account  for  the  rents  and  profits, 

4.  Husband  and  wife — gift  is  not  presumed  where  husband  re- 
tains  income  from  property  owned  in  common  with  his  wife — bur^ 
den  of  proof.  Where  a  wife  permits  her  husband  to  receive  the 
income  from  her  separate  property  and  use  it  for  the  support  of 
the  family  the  conditions  may  be  such  that  a  gift  will  be  inferred, 
but  where  the  property  is  owned  by  the  husband  and  wife  as  ten- 
ants in  common  and  the  husband  receives  the  income  from  the  en- 
tire property  he  must  account  to  his  wife  as  a  co-tenant  for  the 
income  received,  unless  he  can  prove  that  the  wife  allowed  him  to 
retain  her  portion  of  the  income  as  a  gift. 

5.  Same — to  preserve  her  rights  a  wife  is  not  required  to  de^ 
mand  strict  accounting  of  husband's  dealings  with  her  property.  A 
wife  should  not  be  compelled  to  deal  with  her  husband  as  she  would 
with  a  stranger,  and,  in  view  of  the  confidence  which  it  is  naturally 
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expected  a  wife  reposes  in  her  husband,  she  is  not  required,  in 
order  to  preserve  her  rights,  to  demand  of  her  husband  a  strict 
financial  accounting  of  his  dealings  with  her  separate  or  their  com- 
mon property. 

6.  Estoppel — when  defendant  in  suit  for  accounting  is  estopped 
to  deny  that  property  was  held  in  trust.  In  a  suit  by  a  wife  against 
her  husband  for  an  accounting  of  rents  and  profits  of  property 
alleged  to  have  been  held  in  common,  though  the  husband  sets  up 
the  defense  that  the  wife  had  conveyed  her  title  to  her  son  he  will 
be  estopped  to  deny  that  the  son  held  the  property  in  trust  for  his 
mother,  where,  in  the  defendant's  former  pleading  based  on  the 
Statute  of  Limitations,  he  has  admitted  liability  for  a  portion  of 
the  time  during  which  the  property  was  held  by  the  son. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  McLean  county ;  the  Hon.  Sain  Welty,  Judge, 
presiding. 

H.  M.  Murray,  M.  A.  Brennan,  and  Barry  &  Mor- 
RissEY,  for  plaintiff  in  error. 

W.  W.  Whitmore,  and  Sigmund  Livingston,  for  de- 
fendant in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

The  parties  and  the  property  involved  in  this  litigation 
were  before  this  court  in  19 14,  {Wolkau  v.  Wolkau,  264 
111.  510,)  when  we  held  that  the  parties  were  the  owners 
of  the  property  as  tenants  in  common  and  affirmed  a  decree 
granting  partition.  In  that  opinion  we  gave  a  history  of 
the  transactions  through  which  the  parties  became  the  own- 
ers of  the  property.  The  parties  are  husband  and  wife, 
and  the  real  estate  involved,  business  property  in  the  city 
of  Bloomington,  Illinois,  was  conveyed  to  them  as  tenants 
in  common  March  10,  1888.  Plaintiff  in  error  collected 
the  rents  from  the  property  and  made  repairs  and  improve- 
ments and  paid  a  certain  mortgage  indebtedness  and  the 
taxes  and  special  assessments  thereon.     December  3,  1913, 
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defendant  in  error  brought  an  action  of  account  in  the  cir- 
cuit court  of  McLean  county  for  the  purpose  of  recovering 
her  share  of  the  rents.  At  the  November  term,  1914,  of 
the  circuit  court  the  cause  was  transferred,  on  her  motion, 
to  the  chancery  side  of  said  court,  and  she  filed  her  bill 
in  which  she  alleged  that  she  was  the  owner  of  an  un- 
divided one-half  of  said  property;  that  plaintiff  in  error 
had  collected  all  rents  on  the  property  since  March  10,  1888, 
and  had  paid  the  taxes  and  maintenance  out  of  the  rents; 
that  there  had  been  no  settlement  or  accounting  and  that 
she  had  received  none  of  the  rents  and  that  the  amount 
due  her  was  unknown  to  her.  She  prayed  for  a  discovery 
of  all  the  rents  received  by  him  and  for  an  accounting  and 
for  a  decree  for  the  amount  found  to  be  due  her.  Plain- 
tiff in  error  demurred  to  so  much  of  the  bill  as  asked  for 
an  accounting  for  the  time  prior  to  the  period  beginning 
five  years  before  the  suit  was  commenced,  on  the  ground 
that  the  bill  showed  on  its  face  that  that  part  of  the  claim 
was  barred  by  the  Statute  of  Limitations.  The  chancellor 
sustained  the  demurrer.  Plaintiff  in  error  answered  the 
remainder  of  the  bill,  admitting  that  he  had  collected  the 
rents  and  paid  the  taxes  and  other  expenses  during  the  five- 
year  period  and  admitted  that  defendant  in  error  was  en- 
titled to  the  sum  of  $4759.92.  A  decree  was  entered  for 
this  amount,  with  accrued  interest.  Defendant  in  error  ap- 
pealed to  the  Appellate  Court  for  the  Third  District,  and 
that  court  held  that  none  of  the  claim  was  barred  by  the 
Statute  of  Limitations  and  Ihat  the  circuit  court  had  com- 
mitted error  in  sustaining  the  demurrer,  and  reversed  the 
decree  and  remanded  the  cause  to  the  circuit  court,  "with 
directions  to  overrule  the  demurrer  and  order  an  account- 
ing between  the  parties  as  prayed  for  in  the  bill,  from  the 
time  the  co-tenancy  was  created  to  the  institution  of  this 
suit."  (Wolkau  V.  IVolkau,  202  111.  App.  387.)  The  cause 
was  brought  to  this  court  by  writ  of  certiorari,  and  after 
stating  the  pleadings  and  the  action  of  the  Appellate  Court 
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this  court  held  that  the  judgment  of  tlie  Appellate  Court 
was  not  a  final  judgment  and  dismissed  the  writ  of  error. 
{Wolkau  V.  Wolkau,  280  111.  298.)  The  remanding  order 
of  the  Appellate  Court  on  the  first  appeal  was  "that  this 
cause  be  remanded  to  the  circuit  court  for  such  other  and 
further  proceedings  as  to  law  and  justice  shall  appertain." 
The  remanding  order  was  filed  in  the  circuit  court  and  the 
cause  re-docketed.  In  accordance  with  the  directions  of 
the  Appellate  Court  the  chancellor  overruled  the  demurrer, 
and  on  motion  of  defendant  in  error  ruled  that  plaintiff  in 
error  answer  the  bill.  He  filed  his  answer,  admitting  that 
defendant  in  error  was  the  owner  of  an  undivided  one-half 
of  the  property  and  that  he  had  collected  the  rents  and 
paid  the  taxes  and  other  expenses,  and  alleging  that  he  paid 
a  mortgage  indebtedness,  part  of  the  purchase  price  of  said 
real  estate,  amounting,  with  accrued  interest,  to  $6000,  and 
further  alleging  that  on  account  of  the  long  period  of  time 
over  which  the  receipts  and  the  disbursements  extended  he 
had  lost  many  of  the  vouchers  and  receipts,  and  that  he  had 
kept  no  books  of  account  of  the  receipts  and  disbursement, 
of  the  losses  of  uncollectible  rents  and  the  losses  from  va- 
cancies that  occurred  from  time  to  time,  and  that  he  was 
therefore  not  able  to  specify  or  detail  information  called 
for  by  interrogatories  in  the  bill  filed  by  defendant  in  er- 
ror, and  other  matters  not  particularly  important  here.  A 
replication  was  filed  and  the  matter  referred  to  a  master, 
with  directions  to  take  proof  and  state  the  account  for  the 
entire  period  from  March  10,  1888,  to  the  date  of  the  fil- 
ing of  the  bill.  The  master  reported  that  plaintiff  in  error 
owed  defendant  in  error  $18,538.41,  with  interest  from  the 
date  the  cause  was  transferred  to  the  chancery  side.  Both 
parties  filed  exceptions  to  the  master's  report.  Before  the 
chancellor  disposed  of  these  exceptions  plaintiff  in  error 
asked  leave  to  file  an  amended  answer  and  have  the  cause 
again  referred  to  the  master.  Over  the  protest  of  defend- 
ant in  error  the  chancellor  granted  the  request  and  plaintiff 
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in  error  filed  an  amended  answer,  in  which  he  alleged  that 
from  October  3,  1908,  to  November  i,  1912,  the  title  to 
the  undivided  one-half  of  said  property  not  owned  by  him 
was  in  the  name  of  his  son,  Fred  Wolkau,  Jr.,  and  that 
defendant  in  error  was  not  entitled  to  an  accounting  for 
any  rents  collected  by  plaintiff  in  error  during  that  time. 
He  further  alleged  that  all  the  rents  collected  by  him  were 
collected  and  used  by  him  in  his  business  and  for  the  sup- 
port of  the  family  with  the  knowledge  and  consent  of  de- 
fendant in  error  and  were  a  gift  from  her  to  him,  and  that 
defendant  in  error  was  barred  from  recovery  by  laches, 
long  delay  and  acquiescence.  On  the  re-reference  the  mas- 
ter heard  no  further  proof  but  made  his  second  report  ad- 
hering to  his  former  findings.  Both  parties  filed  objec- 
tions to  the  master's  report.  The  objections  were  over- 
ruled and  the  report  was  filed.  On  hearing  the  objections 
were  allowed  to  stand  as  exceptions,  the  exceptions  of  de- 
fendant in  error  were  overruled  and  a  part  of  those  of 
plaintiff  in  error  was  sustained.  A  decree  was  entered  find- 
ing that  defendant  in  error  had  made  a  gift  to  plaintiff  in 
error  of  all  the  rents  collected  by  him  prior  to  December 
4,  1908,  and  that  her  claim  for  said  rents  was  barred  by 
laches,  long  delay  and  acquiescence,  and  further  finding  that 
because  plaintiff  in  error  had  admitted  in  his  original  an- 
swer that  defendant  in  error  was  entitled  to  one-half  the 
rents  subsequent  to  December  4,  1908,  he  should  pay  her 
that  amount  with  interest  thereon,  and  payment  thereof  was 
accordingly  decreed.  Defendant  in  error  prayed  and  per- 
fected an  appeal  to  the  Appellate  Court  for  the  Third  Dis- 
trict, and  that  court  held  that  its  former  judgment  was  a 
final  order  with  specific  directions  and  that  it  was  the  duty 
of  the  circuit  court  to  follow  those  directions,  and  that  the 
circuit  court  had  no  right  to  re-adjust  any  part  of  the  for- 
mer decree,  or  any  part  of  the  pleadings  or  findings  upon 
which  that  former  decree  was  based,  except  in  conformity 
with  the  specific  directions  of  the  Appellate  Court.     The 
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Appellate  Court  reversed  the  decree  of  the  circuit  court 
and  remanded  the  cause  to  that  court,  with  directions  to 
overrule  all  exceptions  of  plaintiff  in  error  to  the  master's 
report  and  to  approve  that  report,  except  that  it  directed 
that  interest  be  computed  from  December  3,  191 3,  the  date 
of  bringing  the  original  action.  The  cause  is  here  by  cer- 
tiorari for  further  review. 

The  only  question  before  the  Appellate  Court  on  the 
first  appeal  was  whether  the  chancellor  had  erred  in  sus- 
taining the  demurrer,  which  presented  the  defense  of  the 
Statute  of  Limitations.  The  Appellate  Court  held  that  the 
demurrer  was  improperly  sustained  and  remanded  the  cause, 
with  directions  to  order  an  accounting.  The  order  to  ac- 
count only  determined  the  liability  to  account  and  was  not 
a  final  order.  (Qtiayle  v.  Guild,  91  111.  378.)  This  court 
has  finally  determined  that  the  judgment  entered  by  the 
Appellate  Court  on  the  former  appeal  was  not  a  final  judg- 
ment. Both  parties  accepted  our  determination  of  that 
question  without  protest,  by  petition  for  rehearing  or  other- 
wise, and  so  far  as  this  case  is  concerned  the  question  is 
no  longer  open  for  review.  The  remanding  order  was  gen- 
eral, and  when  the  cause  was  re-docketed  plaintiff  in  error 
was  entitled  to  a  new  trial  and  to  amend  his  pleadings  and 
present  any  additional  defense  to  the  bill  he  might  have. 
Where  a  cause  is  remanded  without  specific  directions  the 
decree  of  the  court  below  is  entirely  abrogated  and  the  cause 
stands  in  the  court  below  precisely  as  if  no  trial  had  oc- 
curred, and  the  trial  court  has  the  same  power  over  the 
record  as  it  had  before  its  decree  was  rendered  and  may 
permit  amendments  to  pleadings  and  the  introduction  of 
new  evidence.  {^C bickering  v.  Failes,  29  111.  294;  Rush  v. 
Rush,  170  id.  623;  Henderson  v.  Harness,  184  id.  520; 
Pyatt  V.  Riley,  265  id.  324.)  The  chancellor  did  not  err 
in  permitting  the  amended  answer  to  be  filed. 

Plaintiff  in  error  contends,  first,  that  defendant  in  error 
is  barred  from  recovery  because  of  laches,  long  delay  and 
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acquiescence.  The  parties  to  this  litigation  are  tenants  in 
common  of  the  property  involved,  and  plaintiff  in  error  can 
not  urge  this  defense  until  he  has  refused  to  comply  with 
a  demand  to  account  or  until  he  has  otherwise  repudiated 
the  relationship.  The  possession  of  one  of  two  tenants  in 
common  is  the  possession  of  both,  and  the  one  in  possession 
cannot  deprive  his  co-tenant  of  his  rights  in  the  property 
or  the  income  therefrom  because  the  co-tenant  in  possession 
is  permitted  to  retain  all  the  income  for  a  number  of  years 
and  is  not  compelled  to  account  regularly.  (Donason  v. 
Barber 0,  230  111.  138.)  Defendant  in  error  has  done  no 
affirmative  act  which  would  lead  plaintiff  in  error  to  be- 
lieve that  she  did  not  claim  to  be  the  owner  of  an  undivided 
half  of  this  property.  The  most  that  can  be  said  is  that 
she  has  delayed  the  assertion  of  her  rights.  Mere  delay, 
alone,  will  not  bar  her  right  to  an  accounting.  Plaintiff  in 
error  by  his  answer  admitted  his  liability  to  account  for  in- 
come received  during  the  five-year  period  immediately  prior 
to  the  commencement  of  the  suit.  December  2,  1908,  a 
date  prior  to  the  five-year  period  above  mentioned,  plaintiff 
in  error  gave  his  wife  a  check  for  $45,  at  the  bottom  of 
which  was  written,  "Part  of  rent,  comer  of  Main  and  Grove 
streets,"  which  refers  to  the  property  in  question.  By  these 
acts  plaintiff  in  error  recognized  that  defendant  in  error  was 
his  co-tenant.  There  is  no  evidence  in  the  record  of  a  de- 
mand for  an  accounting  and  of  a  refusal.  There  being  no 
refusal  to  account  on  demand  and  no  other  act  of  plain- 
tiff in  error  to  apprise  defendant  in  error  that  he  claimed 
to  be  entitled  to  all  the  income  from  this  property,  defend- 
ant in  error  is  not  barred  from  asserting  her  claim  because 
of  laches  or  acquiescence. 

Plaintiff  in  error  next  contends  that  his  wife  gave  him 
the  income  from  her  half  of  the  property  in  question  and 
that  he  is  not  bound  to  account  to  her  for  any  part  of  the 
income  received  by  him.  Where  a  wife  permits  her  hus- 
band to  receive  the  income  from  her  separate  property  and 
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use  it  for  the  support  of  the  family  the  conditions  may  be 
such  that  a  gift  will  be  inferred.     {Reed  v.  Reed,  135  111. 
482;  Duval  V.  Duval,  153  id.  49;  Hauk  v.  Vanlngen,  196 
id.  20.)    But  the  income  involved  in  this  litigation  is  not  in- 
come from  property  owned  solely  by  the  wife  but  is  income 
from  property  owned  by  the  husband  and  wife  as  tenants  in 
common.     Plaintiff  in  error  received  the  income  from  the 
property  in  question  as  a  tenant  in  common,  and  as  such 
he  must  account  to  his  wife  as  a  co-tenant  for  the  income 
received,     (i  Harker's  III.  Stat.  p.  118;   Cheney  v.  Ricks, 
187  111.  171.)     If  plaintiff  in  error  claims  such  income  as 
a  gift  the  burden  is  on  him  to  establish  his  claim  by  evi- 
dence.    {Patten  v.  Patten,  75  111.  446;  Tomlinson  v.  Mat- 
thews,  98  id.  178.)     Plaintiff  in  error  was  a  witness  be- 
fore the  master  in  chancery,  but  he  did  not  testify  that 
his  wife  had  given  him  the  income  from  her  share  of  this 
property.    In  the  first  answer  filed  by  him  he  admitted  lia- 
bility to  account  for  the  income  accruing  during  the  five 
years  last  preceding  the  commencement  of  the  suit,  and  de- 
nied liability  for  the  income  accruing  prior  to  that  time 
on  the  ground  that  the  claim  was  barred  by  the  Statute  of 
Limitations.    Plaintiff  in  error  admits  that  he  and  his  wife 
ceased  to  live  together  as  husband  and  wife  in  1902,  and 
that  they  finally  separated  in  1908  and  have  lived  separate 
and  apart  from  each  other  since  that  time.     No  books  of 
account  were  kept  and  there  is  no  proof  of  any  express 
agreement  requiring  plaintiff  in  error  to  keep  an  account  of 
receipts  and  disbursements  concerning  the  common  prop- 
erty.    It  is  proper  to  consider  the  relations  of  the  parties 
and  their  conduct  and  dealings  with  regard  to  the  common 
property  in  order  to  determine  whether  plaintiff  in  error 
must  account  to  defendant  in  error  for  her  share  of  the 
income,  but  it  must  be  borne  in  mind  that  the  relationship 
was  that  of  tenants  in  common  as  well  as  that  of -husband 
and  wife.     Since  the  enactment  of  the  Married  Woman's 
acts  it  is  indispensable  for  the  judicial  mind  to  become  fully 
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conscious  of  the  change  wrought  by  the  statute,  and  that 
husband  and  wife,  as  respects  her  separate  estate,  stand  be- 
fore the  law  as  strangers.  {Tomlinson  v.  Mattltezvs,  supra.) 
It  is  the  poHcy  of  the  law  to  promote  peace  and  harmony 
in  the  marital  relations,  and  a  wife  should  not  be  com- 
pelled to  deal  with  her  husband  as  she  would  with  a  stranger 
in  order  to  preserve  her  rights.  In  view  of  the  confidence 
which  it  is  naturally  expected  a  wife  reposes  in  her  hus- 
band, the  wife  is  not  required,  in  order  to  preserve  her 
rights,  to  demand  of  her  husband  a  strict  financial  account- 
ing of  his  dealings  with  her  separate  or  their  common  prop- 
erty. {People  V.  Lefens,  269  111.  472.)  There  is  no  direct 
proof  in  the  record  before  us  of  a  gift  of  the  income  in- 
volved from  defendant  in  error  to  plaintiff  in  error,  and 
such  a  gift  cannot  be  inferred  from  the  facts  proven. 

The  contention  of  plaintiff  in  error  that  defendant  in 
error  is  not  entitled  to  the  rents  accruing  during  the  period 
when  the  legal  title  to  one-half  of  this  property  was  in 
Fred  Wolkau,  Jr.,  ought  not  to  prevail.  Defendant  in 
error  urges  that  Fred  Wolkau,  Jr.,  held  the  property  in 
trust  for  her  and  that  it  was  their  understanding  that  she 
was  to  have  the  benefit  of  the  income.  In  an  earlier  an- 
swer filed  by  plaintiff  in  error  he  stated  that  such  a  transfer 
had  been  made  but  admitted  that  defendant  in  error  was 
entitled  to  her  half  of  the  rents  during  the  entire  period 
of  five  years.  We  do  not  find  it  necessary  to  determine 
whether  this  property  was  held  in  trust  but  find  it  suflS- 
cient  to  say  that  all  parties  have  so  considered  it,  and  that 
plaintiff  in  error  is  now  estopped  to  deny  the  claim  of  de- 
fendant in  error  to  the  income. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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(No.  14067. — Reversed  and  remanded.) 

The  City  of  East  Pkoria,  Appellee,  vs.  Dan  R.  Sheen, 

Appellant. 

Opinion  filed  October  22, 1^21. 

1.  Special  taxation — what  findings  of  county  court  are  conclu- 
sive upon  completion  of  work.  Under  section  84  of  the  Local  Im- 
provement act  the  order  of  the  county  court  upon  the  hearing  on 
the  certificate  of  the  final  completion  and  acceptance  of  an  im- 
provement is  final  and  conclusive  as  to  the  cost  of  the  improve- 
ment, the  amount  required  to  pay  accruing  interest  on  bonds  or 
vouchers  issued  to  anticipate  collection  of  the  special  tax,  and 
whether  or  not  the  improvement  conforms  substantially  to  the  re- 
quirements of  the  ordinance. 

2.  Same — what  objection  not  precluded  by  order  approving  cer- 
tificate  of  completion  of  work.  The  order  of  the  county  court  ap- 
proving the  certificate  of  completion  of  the  improvement,  under 
section  84  of  the  Local  Improvement  act,  does  not  preclude  an  ob- 
jector from  a  hearing  on  his  petition  alleging  that  a  consent  de- 
cree was  previously  entered  by  stipulation  providing  for  a  reduction 
in  the  assessment,  that  the  assessment  roll  was  never  changed  in 
accordance  with  such  decree  and  that  there  was  never  any  effective 
confirmation  of  the  roll. 

3.  Same — motion  to  strike  objector's  petition  admits  facts  stated 
therein.  A  motion  to  strike  an  objector's  petition  and  objections 
from  the  files  is  in  the  nature  of  a  general  demurrer  and  admits 
the  fr.cts  alleged  in  the  petition. 

Appeai,  from  the  County  Court  of  Tazewell  county; 
the  Hon.  Chari^es  Schaefer,  Judge,  presiding. 

Ci*YDE  Capron,  for  appellant 

J.  P.  St.  Cerny,  Corporation  Counsel,  ( W.  J.  Reardon, 
of  counsel,)  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court  : 

On  July  22,  19 19,  the  city  of  East  Peoria,  in  Tazewell 
county,  passed  an  ordinance  for  the  construction  of  a  local 
improvement  by  grading,  paving  and  curbing  North  Main 
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street,  to  be  paid  for  by  special  taxation.  An  assessment  roll 
amounting  to  $36,702.42  was  presented  to  the  county  court 
of  Tazewell  county  and  an  application  was  made  for  the 
confirmation  of  the  same.  The  total  cost  of  the  improve- 
ment was  assessed  upon  private  property  and  no  part  of  it 
upon  the  public.  The  property  of  the  appellant,  Dan  R. 
Sheen,  had  been  taxed  to  the  aggregate  amount  of  $7396.45, 
and  he  and  others  filed  objections  to  the  confirmation,  A 
stipulation  was  entered  into  between  the  city  and  the  ob- 
jectors, providing  that  the  city  should  bear  the  expense  of 
excavating  for  the  improvement  and  certain  other  things 
specified  in  the  stipulation,  which  items  were  to  be  eliminated 
from  the  cost  of  the  improvement  and  taxed  as  public  bene- 
fits to  the  city.  Upon  the  stipulation  being  entered  into,  the 
objections  were  withdrawn  and  the  court  entered  a  decree 
in  conformity  with  the  stipulation,  providing  that  the  assess- 
ment roll  as  modified  by  the  stipulation  should  be  amended, 
corrected  and  changed  so  as  to  eliminate  the  expenses  men- 
tioned in  the  stipulation  and  the  same  should  be  charged  as 
public  benefits  to  tlie  city  and  the  other  items  should  be  levied 
and  assessed  as  a  special  tax  against  the  property,  and  it 
was  ordered  that  the  assessment  roll  as  so  modified  and 
amended  be  confirmed.  On  December  20,  1920,  the  board 
of  local  improvements  filed  in  the  county  court  a  report 
alleging  the  completion  of  the  improvement  and  the  accept- 
ance thereof  by  the  board,  certifying  that  the  assessment  roil 
as  modified  and  reduced  by  the  court  by  judgment  of  con- 
firmation on  September  18,  19 19,  had  been  put  in  proper 
form  and  the  assessment  as  so  confirmed  divided  into  install- 
ments, as  directed  by  the  ordinance.  The  report  stated  that 
the  total  cost  of  the  improvement  was  $43,628.75  and  tliat 
there  was  a  deficiency  of  $7852.68,  and  it  prayed  for  a  con- 
firmation of  the  report.  Objections  were  filed  by  the  appel- 
lant that  the  work  had  not  been  completed  in  accordance  with 
the  ordinance  and  that  the  city  had  neglected  and  refused 
to  perform  its  part  in  accordance  with  the  consent  decree. 
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The  court  overruled  the  objections  and  entered  a  decree  find- 
ing the  facts  stated  in  the  certificate  to  be  true;  that  the 
work  had  been  completed  and  conformed  substantially  to  the 
requirements  of  the  original  ordinance ;  that  the  amount  of 
the  assessment  did  not  exceed  the  cost  of  the  improvement 
and  the  amount  estimated  to  be  required  to  pay  interest  on 
bonds  and  vouchers  issued  to  anticipate  collection,  and  that 
the  assessment  theretofore  confirmed  should  not  be  abated 
or  reduced.    The  appellant  thereupon  filed  his  petition,  sup- 
ported by  affidavit,  alleging  that  the  city  had  disregarded 
the  conditions  of  the  consent  decree  and  failed  and  neglected 
to  comply  with  the  same ;  that  the  assessment  roll  had  not 
been  amended,  corrected  or  changed ;  that  the  city  had  never 
filed  an  assessment  roll  so  amended,  corrected  and  changed 
and  had  not  reduced  the  amounts  of  the  assessment  against 
the  lots  of  the  appellant  but  had  proceeded  under  the  origi- 
nal assessment  roll,  which  had  never  been  confirmed  by  the 
court,  and  that  the  city  was  demanding  from  appellant  the 
payment  of  the  first  installment  of  the  tax  without  eliminat- 
ing the  items  specified  in  the  stipulation  and  consent  decree. 
By  the  so-called  petition  the  appellant  objected  to  further 
proceedings  for  the  collection  of  the  tax  against  his  property 
and  asked  the  court  to  compel  the  changes  in  the  assessment 
roll,  eliminating  the  items  which  should  be  charged  as  public 
benefits  by  the  stipulation  and  consent  decree.     The  court 
sustained  the  motion  of  the  city  to  strike  the  petition  from 
the  files,  and  this  appeal  was  prosecuted. 

Counsel  for  the  city  contend,  first,  that  the  appeal  should 
be  dismissed  because  the  statute  forbids  an  appeal  from  an 
order  of  court  confirming  and  approving  a  certificate  of  the 
completion  of  the  work  and  its  acceptance ;  and  second,  that 
while  the  assessment  may  not  have  been  modified  as  it  should 
have  been,  there  is  no  proceeding  in  the  record  by  which 
the  court  was  asked  to  ascertain  the  proper  amount  of  tax 
against  the  appellant's  property  under  the  stipulation  and 
consent  decree. 
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Section  84  of  the  Local  Improvement  act  provides  for  a 
certificate  by  the  board  of  local  improvements  of  the  final 
completion  and  acceptance  of  an  improvement,  and  that  the 
order  of  the  court  thereon  shall  be  conclusive  on  all  parties 
and  no  appeal  therefrom  or  writ  of  error  thereto  shall  be 
allowed  to  review  or  reverse  the  same.  The  order  of  the 
court  was  conclusive  as  to  the  cost  of  the  improvement, 
the  amount  required  to  pay  accruing  interest  on  bonds  or 
vouchers  issued  to  anticipate  collection,  and  whether  or  not 
the  improvement  conformed  substantially  to  the  require- 
ments of  the  ordinance.  The  finding  of  the  court  as  to  these 
facts  is  conclusive  and  not  subject  to  review.  (City  of 
Peoria  v.  Tichenor,  251  111.  495;  Village  of  Niles  Center  v. 
Schmitz,  261  id.  467.)  The  provision  of  section  84,  how- 
ever, relates  only  to  the  finality  of  the  county  court's  order 
as  to  these  facts  and  does  not  include  other  matters,  such  as 
providing  a  rebate  or  the  question  raised  by  the  appellant's 
petition,  so  as  to  preclude  an  appeal  from  the  court's  decision 
on  such  questions.  (City  of  Peoria  v.  Smith,  232  111.  561.) 
The  order  of  the  court  in  this  case  not  only  included  the 
facts  as  to  which  the  order  was  final,  but  also  that  the  assess- 
ment should  stand  as  previously  confirmed  by  the  court. 
The  consent  decree  was  of  an  interlocutory  nature,  providing 
that  the  assessment  roll  should  be  amended,  corrected  and 
changed  in  accordance  with  the  stipulation,  and  it  purported 
to  confirm  the  assessment  roll  as  so  modified  and  amended. 
If  the  assessment  roll  was  never  changed  or  amended  and 
the  items  to  be  charged  as  public  benefits  eliminated  the 
assessment  roll  did  not  come  within  the  terms  of  the  consent 
decree,  there  was  never  any  eflfective  confirmation  of  it,  and 
the  appellant  had  a  right  to  a  hearing  and  determination 
of  that  question.  The  city  was  attempting  to  establish  a 
lawful  charge  against  the  property  of  the  appellant,  and  it 
was  incumbent  upon  it  to  maintain  its  charge  by  virtue  of  a 
valid  assessment  roll. 
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The  motion  to  strike  the  petition  and  objections  from  the 
files  was  in  the  nature  of  a  general  demurrer  admitting  the 
facts  alleged  and  it  was  error  to  strike  them  from  the  files. 
For  that  error  the  judgment  is  reversed  and  the  cause  re- 
manded. D  J       J  J  J 

Reversed  and  remanded. 


(No.  14012. — ^Judgment  affirmed.) 

The  I1.UN01S  Publishing  and  Printing  Company,  Plain- 
tiff in  Error,  vs.  The  Industrial  Commission  et  al, — 
(Alice  H.  Coates,  Defendant  in  Error.) 

* 

Opinion  filed  October  22,  ip2i. 

1.  Workmen's  compensation — compulsory  provision  as  to  haz- 
ardous occupations  is  based  upon  police  power.  The  compulsory 
feature  of  the  Compensation  act  of  19 17,  which  brings  all  employ- 
ers under  the  act  who  are  engaged  in  hazardous  occupations,  is 
based  squarely  upon  the  police  power  of  the  State  and  does  not  de- 
pend in  any  way  on  the  contractual  relation  of  master  and  servant. 

2.  Same — section  5  of  the  act  of  ipjy  includes  all  employers  in 
hazardous  occupations,  regardless  of  particular  work  of  employee 
when  injured.  The  provision  of  section  3  of  the  Compensation  act 
of  1917  applying  the  act  automatically  to  all  employers  engaged  in 
the  businesses  declared  therein  to  be  extra-hazardous  is  general 
in  its  application  and  embraces  all  employers  and  their  employees 
where  the  employer's  business  is  such  as  to  be  included  in  said 
section,  regardless  of  the  particular  kind  of  work  in  which  the 
employee  was  engaged  at  the  time  of  his  injury. 

3.  Same — theory  and  purpose  of  compensation  acts.  The  the- 
ory and  purpose  of  workmen's  compensation  acts  are  to  provide 
speedy  and  equitable  relief  in  case  of  injury  to  those  exposed  to 
the  peculiar  hazards  of  certain  businesses  and  enterprises  gener- 
ally known  to  be  hazardous. 

4.  Same — provision  of  Compensation  act  not  invalid  because  it 
includes  employees  not  exposed  to  particular  hazard.  Section  3  of 
the  Compensation  act  of  1917  is  not  unconstitutional  when  con- 
strued to  include  all  employees  where  the  employer  is  engaged  in 
a  hazardous  occupation  regardless  of  the  employees*  duties,  as  the 
State  has  authority  to  classify  employees  in  groups  identified  by  the 
business  of  the  employer,  without  regard  to  whether  the  employees 
are  exposed  to  the  special  hazards  of  the  employer's  business. 
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5.  Statutes — court  cannot  read  into  statute  words  not  found 
therein.  The  plain  and  obvious  meaning  of  the  language  used  by 
the  legislature  is  the  safest  guide  to  follow  in  construing  any  act, 
as  the  court  has  no  right  to  read  into  the  statute  words  that  are 
not  found  therein,  either  by  express  inclusion  or  by  fair  implication. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Roy  D.  Keehn,  (Edward  G.  Woods,  and  Charles 
Center  Case,  of  counsel,)  for  plaintiff  in  error. 

George  D.  Anthony,  (George  A.  Schneider,  of  coun- 
sel,) for  defendant  in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

Philip  A.  Coates,  deceased,  was  employed  by  the  Illi- 
nois Publishing  and  Printing  Company  as  an  advertising 
solicitor  for  the  Chicago  Herald  and  Examiner,  a  news- 
paper published  by  it.  He  went  from  place  to  place  in 
the  city  of  Chicago  and  elsewhere  for  the  purpose  of  secur- 
ing advertising  to  be  published  in  said  newspaper.  He  was 
paid  $50  a  week  and  allowed  an  expense  account.  Deceased 
used  his  own  automobile  in  making  his  calls  and  was  per- 
mitted to  place  on  his  expense  account  a  charge  for  automo- 
bile transportation.  October  21,  1919,  he  reported  for 
duty  about  8:30  in  the  forenoon  and  was  directed  by  the 
advertising  manager  to  call  upon  certain  prospects.  Pur- 
suant to  these  directions  he  started  in  his  own  automobile 
to  make  his  calls.  While  he  was  driving  on  the  public 
streets  of  Chicago  he  was  killed  in  a  collision  between  his 
own  car  driven  by  him  and  another  car  driven  by  Abraham 
Rubenstein.  Compensation  was  claimed  and  awarded  on 
the  theory  that  the  enterprise  or  business  of  the  employer 
was  extra-hazardous  within  the  meaning  of  paragraph  8 
of  section  3  of  the  Workmen's  Compensation  act,  (Laws 
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of  1919,  p.  539,)  and  that  the  provisions  of  the  act  applied 
automatically  to  the  employer  and  all  its  employees.  This 
writ  of  error  is  prosecuted  to  review  the  judgment  of  the 
circuit  court  of  Cook  county  confirming  the  award  of  the 
Industrial  Commission,  the  contention  of  plaintiff  in  error 
being  that  decedent  was  not  engaged  in  any  of  the  haz- 
ardous occupations  mentioned  in  section  3. 

Section  3  of  the  Compensation  act  of  1919  provides  that 
the  provisions  of  the  act  shall  apply  automatically  and 
without  election  to  all  employers  and  their  employees  en- 
gaged in  any  of  the  enterprises  or  businesses  which  are 
declared  by  the  act  to  be  extra-hazardous.     It  is  admitted 
that  plaintiff  in  error  is  engaged  in  an  enterprise  in  which 
statutory  and  municipal  ordinance  regulations  are  imposed 
for  the  regulating  and  guarding  of  machinery  and  appli- 
ances for  the  protection  and  safeguarding  of  its  employees 
and  the  public.    There  are  located  in  the  ten-story  building 
which  it  occupies,  typesetting  machines,  printing  presses  and 
other  machinery  used  in  printing  a  newspaper,  and  electric- 
ally propelled  elevators  used  for  carrying  passengers  and 
freight  from  floor  to  floor.    It  is  contended  by  plaintiff  in 
error  that  the  only  employees  covered  by  the  act  are  those 
directly  exposed  to  the  hazards  peculiar  to  the  business  or 
enterprise  of  the  employer,  and  that  it  does  not  cover  such 
employees  as  salesmen,  book-keepers  and   stenographers, 
who  are  not  exposed  to  the  special  hazards.    It  is  contended 
by  defendant  in  error  that  if  an  industry  is  covered  by 
the  terms  of  a  compulsory  compensation  law  based  upon 
a  hazardous  classification  it  is  covered  as  to  all  the  em- 
ployees therein,  regardless  of  whether  or  not  they  are  all 
actually  exposed  to  the  peculiar  hazards  of  the  business. 
The  determination  of  this  question  is  one  of  far-reaching 
effect.     To  adopt  the  theory  of  defendant  in  error  is  to 
extend  the  provisions  of  the  act  to  a  class  of  employees, 
thousands  in  number,   not  heretofore   considered   to   be 
covered  by  the  provisions  of  the  act,  while  to  adopt  the 
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theory  of  plaintiff  in  error  is  to  exclude  this  large  group 
of  employees  from  the  beneficent  provisions  of  the  act. 

Prior  to  July  i,  1917,  any  employer  in  this  State  had 
a  right  to  elect  whether  he  would  provide  and  pay  compen- 
sation for  accidental  injuries  sustained  by  his  employees 
arising  out  of  and  in  the  course  of  the  employment  in 
accordance  with  the  provisions  of  the  act.  The  act  of 
1913  as  originally  adopted  and  as  amended  in  1915  enumer- 
ated certain  occupations,  enterprises  and  businesses  which 
brought  the  employer  engaged  in  any  of  them  under  the  act 
unless  he  filed  notice  in  writing  of  his  election  not  to  pro- 
vide and  pay  compensation  according  to  tlie  provisions  of 
the  act.  Under  these  elective  statutes  this  court  has  held 
in  several  cases  that  some  employees  of  an  industry  might 
be  covered  by  the  act  while  other  employees  engaged  in  a 
different  branch  of  the  business  or  enterprise  might  not  be 
covered  by  the  act.  In  Vaughan's  Seed  Store  v.  Simonini, 
275  111.  477,  the  employer  had  several  branches  or  depart- 
ments in  its  business.  Without  deciding  whether  one  or 
more  of  these  branches  of  the  employer's  business  came 
within  the  enumerated  businesses  or  enterprises  of  section  3 
of  the  Compensation  act  of  191 3,  this  court  held  that  a 
laborer  employed  upon  one  of  its  farms  was  not  engaged 
in  one  of  the  enumerated  occupations.  The  employer  had 
not  elected  to  provide  and  pay  compensation  under  the  pro- 
visions of  the  Compensation  act,  and  it  was  not  subject  to 
the  jurisdiction  of  the  Industrial  Board  unless  it  was  en- 
gaged in  an  occupation,  enterprise  or  business  enumerated 
in  section  3  of  the  act.  Its  election  to  be  covered  by  the 
act  was  entirely  voluntary,  and  the  theory  of  the  decision 
was  that  the  employer  ought  not  to  be  presumed  to  elect 
to  provide  and  pay  compensation  according  to  the  provi- 
sions of  the  act  except  as  to  that  branch  or  department  of 
its  business  which  was  declared  by  the  statute  to  be  hazard- 
ous. In  Oriental  Laundry  Co,  v.  Industrial  Com.  293  111. 
539,  a  solicitor  for  laundry  business  slipped  and  fell  on  an 
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icy  sidewalk  some  distance  from  the  laundry.  The  laundry 
company  had  not  elected  to  provide  and  pay  compensation 
under  the  act,  and  the  court  held  that  the  work  of  the 
solicitor  was  not  in  any  way  connected  with  the  hazardous 
part  of  the  laimdry  company's  business  and  that  the  Indus- 
trial Commission  was  without  jurisdiction  to  award  com- 
pensation to  her.  In  that  case  we  specifically  stated  that 
the  decision  was  made  under  the  elective  features  of  the 
Compensation  act,  and  that  we  were  not  intending  in  any 
way  to  determine  the  eflfect  of  the  compulsory  features  of 
the  act  in  effect  on  and  after  July  i,  191 7.  In  Singer  Sew- 
ing Machine  Co,  v.  Industrial  Com.  296  111.  511,  (a  case 
arising  since  the  compulsory  feature  of  the  Compensation 
act  became  effective,)  the  point  here  under  consideration 
was  not  discussed  and  it  does  not  seem  to  have  been  raised. 
The  decision,  therefore,  is  not  controlling  in  the  case  now 
before  us. 

It  seems  to  be  well  established  by  this  court  that  it  is 
the  business  or  enterprise  of  the  employer  that  controls.  In 
Suburban  Ice  Co.  v.  Industrial  Board,  274  111.  630,  the 
employer  was  engaged  in  the  business  of  manufacturing, 
storing  and  selling  ice.  Its  business  was  among  those  de- 
clared by  statute  to  be  extra-hazardous.  One  of  its  team- 
sters while  feeding  a  team  in  its  bam  was  kicked  in  the 
head  by  one  of  its  horses  and  killed.  It  was  contended  that 
the  accident  did  not  arise  out  of  and  in  the  course  of  employ- 
ment in  that  branch  of  the  business  declared  to  be  extra- 
hazardous, but  this  court  held  that  the  business  of  the 
employer  controlled  and  that  the  Industrial  Board  had  juris- 
diction to  award  compensation.  In  Gibson  v.  Industrial 
Board,  276  111.  73,  the  employers  were  engaged  in  selling 
and  delivering  gasoline.  Their  business  was  one  declared 
to  be  extra-hazardous.  One  of  their  teamsters  fell  from 
the  top  of  a  tank  wagon  and  was  run  over  and  killed.  The 
employers  were  held  liable  to  pay  compensation.  In  Chi- 
cago Dry  Kiln  Co,  v.  Industrial  Board,  276  111.  556,  the 
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employer  was  engaged  in  drying  lumber  and  operating  plan- 
ing mills.  A  watchman  employed  by  it  to  guard  its  property- 
scuffled  with  an  intoxicated  fellow-employee  and  received 
injuries  for  which  compensation  was  awarded.  The  busi- 
ness or  enterprise  in  which  the  company  was  engaged  was 
one  declared  by  the  statute  to  be  extra-hazardous  and  the 
award  was  confirmed.  In  Pekin  Cooperage  Co.  v.  Indus'^ 
trial  Board,  2yy  III.  53,  the  employer  was  engaged  in  a 
business  declared  to  be  extra-hazardous.  An  employee  was 
injured  as  the  result  of  "horseplay,"  and  this  court  con- 
firmed the  award  granting  compensation.  In  Friebel  v.  Chi- 
cago City  Railway  Co.  280  111.  76,  this  court  held  that  an 
employee  engaged  by  a  furniture  company  to  haul  by  auto- 
mobile truck  furniture  from  its  warehouse  to  its  customers 
was  engaged  in  work  connected  with  the  business  or  enter- 
prise of  his  employer  declared  by  the  Compensation  act  to 
be  extra-hazardous  and  that  his  right  to  compensation  was 
controlled  by  the  provisions  of  the  Compensation  act.  In 
Hahnemann  Hospital  v.  Industrial  Board,  282  111.  316,  it 
was  held  that  the  business  or  enterprise  of  conducting  that 
particular  hospital  was  one  declared  by  the  Compensation 
act  to  be  extra-hazardous,  and  compensation  awarded  on 
account  of  the  death  of  an  employee  who  fell  down  a  stair- 
way into  the  basement  was  confirmed. 

In  all  these  cases  it  will  be  seen  that  the  injury  to  the 
employee  was  not  due  to  the  hazard  peculiar  to  the  business. 
To  illustrate:  In  the  Suburban  Ice  Co.  case  it  was  the 
machinery  in  the  ice  plant  and  the  operation  of  the  ice 
storage  house  that  brought  the  business  of  the  employer 
within  the  act,  but  the  employee's  injury  was  not  caused  by 
the  hazards  peculiar  to  the  ice  plant  or  to  the  warehouse 
but  by  the  kick  of  a  horse — k  hazard  common  to  all  indus- 
tries where  horses  are  used.  In  the  Gibson  case  it  was  the 
handling  of  explosive  materials  that  brought  the  employers 
under  the  act,  but  the  employee  was  not  injured  by  the 
explosion  of  gasoline  but  by  being  run  over  by  an  empty 
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gasoline  tank  wagon — a  hazard  common  to  all  teamsters. 
In  the  Chicago  Dry  Kiln  Co.  case  it  was  the  machinery  in 
the  planing  mill  that  brought  the  employer  under  the  act, 
but  the  employee  was  not  injured  by  this  machinery  and  his 
death  was  not  due  to  a  hazard  peculiar  to  the  business.  In 
the  Pekin  Cooperage  Co.  case  the  employer  was  brought 
under  the  act  because  power-driven  machinery  was  used  in* 
its  plant,  but  the  employee  was  injured  by  being  thrown  onto 
a  cement  floor  by  fellow-employees  while  waiting  in  line  for 
his  pay.  In  the  Friebel  case  the  injury  to  the  employee  did 
not  grow  out  of  any  of  the  hazards  due  to  the  business  of 
operating  a  warehouse  but  it  was  occasioned  by  a  collision 
between  a  street  car  and  a  truck  with  which  the  employee 
was  working ;  and  in  the  Hahnemann  Hospital  case  it  was 
not  because  the  hospital  building  was  seven  stories  high 
and  had  in  it  an  electrically-operated  elevator  that  the  em- 
ployee was  killed  but  the  death  resulted  from  his  slipping 
and  falling  into  the  basement,  as  he  might  have  done  in 
his  own  home.  This  court  has  therefore  long  ago  estab- 
lished the  proposition  that  the  jurisdiction  of  the  Industrial 
Commission  is  to  be  determined  by  the  business  or  enter- 
prise of  the  employer  and  not  by  the  particular  kind  of 
work  or  the  particular  thing  that  the  employee  may  be  doing 
at  the  time  of  the  injury. 

The  present  compulsory  law  is  based  squarely  upon  the 
police  power  of  the  State  {Grand  Trunk  Western  Railway 
Co.  v.  Industrial  Com.  291  111.  167,)  and  does  not  depend 
in  any  way  upon  the  contractual  relation  of  master  and 
servant  In  People  v.  Elerding,  254  111.  579,  we  had  under 
consideration  the  act  regulating  and  limiting  the  hours  of 
employment  of  females  in  hotels  and  other  places.  The 
object  of  the  law  was  to  preserve  the  health,  strength  and 
vigor  of  the  women  of  the  State.  It  was  contended  that 
the  work  in  Elerding's  hotel  was  light  and  that  the  female 
employees  suffered  no  ill-effects  because  they  were  on  duty 
longer  than  ten  hours  a  day.     We  held  that  the  act  was 
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not  separable  but  was  general  in  its  application  and  em- 
braced all  hotels  and  their  female  employees.  The  principles 
announced  in  that  case  are  applicable  to  the  case  at  bar. 
This  compulsory  Compensation  act  is  general  in  its  appli- 
cation and  embraces  all  employers  and  their  employees  en- 
gaged in  businesses  or  enterprises  declared  by  the  statute 
to  be  extra-hazardous.  The  language  of  the  act  is  clear 
and  is  not  open  to  construction.  It  means  just  what  it 
says — ^the  provisions  of  this  act  shall  apply  automatically 
and  without  election  to  all  employers  and  their  employees 
engaged  in  enterprises  or  businesses  declared  to  be  extra- 
hazardous— and  the  court  has  no  right  to  read  into  tlie 
statute  words  that  are  not  found  therein,  either  by  express 
inclusion  or  by  fair  implication.  The  plain  and  obvious 
meaning  of  the  language  used  by  the  legislature  is  gen- 
erally the  safest  guide  to  follow  in  construing  any  act. 
Seeking  hidden  meanings  at  variance  with  the  language 
used  is  a  perilous  undertaking,  which  is  as  apt  to  lead  to 
an  amendment  of  a  law  by  judicial  construction  as  to  arrive 
at  the  actual  thought  in  the  legislative  mind. 

We  turn  now  to  the  question  which  naturally  arises  in 
our  minds:  Is  the  act,  when  construed  to  include  all  em- 
ployees of  a  business  declared  to  be  hazardous,  regardless 
of  whether  they  are  all  actually  exposed  to  the  peculiar 
hazards  of  the  business,  constitutional?  Let  it  be  said  at 
the  outset  that  we  are  not  concerned  with  the  wisdom  of 
the  law.  This  question  is  so  pre-eminently  one  for  the 
law-making  branch  of  the  government  that  the  courts  will 
interfere  only  where  there  can  be  but  one  opinion  as  to  the 
mischievous  tendencies  of  the  act.  In  making  tliis  act  a 
part  of  the  law  of  this  State  the  legislature  has  used  plain 
language,  and  if  it  did  not  mean  what  it  said,  then  it,  and 
not  this  court,  must  change  the  language.  The  theory  and 
purpose  of  workipen's  compensation  acts  are  to  provide 
speedy  and  equitable  relief  in  case  of  injury  to  those  exposed 
to  the  peculiar  hazards  of  certain  businesses  and  enterprises 
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generally  known  to  be  hazardous,  (Grand  Trunk  Western 
Railway  Co.  v.  Industrial  Com.  supra,)  and  at  first  thought 
it  seems  arbitrary  and  unreasonable  to  extend  the  protec- 
tion of  the  act  to  that  group  of  employees  of  a  given  industry 
that  is  not  exposed  to  the  hazards  peculiar  to  the  industry. 
On  the  other  hand,  how  difficult  of  administration  the  act 
becomes  when  the  courts  must  determine  in  each  case  which 
employee  is  and  which  employee  is  not  exposed  to  the  haz- 
ards of  the  business!  This  difficulty  becomes  apparent  at 
once  when  we  consider  the  cases  hereinbefore  discussed.  It 
is  for  the  law-making  body  to  determine  in  the  first  instance 
what  employers  and  employees  shall  be  brought  within  the 
limits  of  the  act,  and  we  are  not  prepared  to  say  that  there 
is  not  some  basis  for  including  within  its  provisions  solic- 
itors and  salesmen  whose  work  is  largely  outside  the  plant. 
These  employees,  because  of  the  nature  of  their  business, 
are  compelled  to  expose  themselves  to  the  hazards  of  the 
street  and  to  the  hazards  of  automobile  and  railroad  trans- 
portation  much  more  than  the  general  public.  In  the  case 
at  bar  it  was  the  business  of  the  employer  that  brought 
deceased  to  the  place  where  he  was  killed,  and  the  work 
in  which  he  was  engaged  was  just  as  essential  to  the  opera- 
tion of  the  employer's  business  as  the  work  of  the  linotype 
operator  or  the  pressman.  The  authority  of  the  State  to 
classify  employees  in  groups  identified  by  the  business  of 
the  employer,  without  regard  to  whether  the  employee  is 
exposed  to  the  special  hazards  of  the  employer's  business, 
has  been  upheld  by  the  Supreme  Court  of  the  United  States. 
{Louisville  and  Nashville  Railroad  Co.  v.  Melton,  218  U.  S. 
36,  30  Sup.  Ct.  676;  Mobile,  Jackson  and  Kansas  City  Rail- 
road .Co.  v.  Turnipseed,  219  U.  S.  35,  31  Sup.  Ct.  136.) 
The  act  is  not  subject  to  constitutional  objection. 

The  judgn«„.  is  affirmed.  ,  ,. 
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(No.  14086. — Decree  affirmed.) 

Edwin  B.  Harts,  Appellee,  vs.  Jacob  Gws,  Appellant. 

Opinion  filed  October  22^  1^21. 

1.  Practice — section  114  of  Practice  act  does  not  apply  where 
judgment  is  affirmed.  Section  114  of  the  Practice  act,  providing^ 
that  if  neither  party  shall  file  a  transcript  of  the  order  of  an  ap- 
pellate tribunal  within  two  years  after  the  order  is  made  the  cause 
shall  be  considered  as  abandoned,  has  no  application  where  the 
judgment  was  affirmed. 

2.  Same — when  trial  court  is  not  without  jurisdiction  to  enter 
final  order.  The  fact  that  the  motion  for  a  final  order  is  made 
before  the  transcript  of  the  Supreme  Court's  order  of  affirmance 
is  filed  does  not  affect  the  jurisdiction  of  the  trial  court,  where 
such  transcript  is  filed  with  the  clerk  of  the  court  before  the  mo- 
tion is  acted  upon  and  the  order  entered. 

AppEai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  George  Fred  Rush,  Judge,  presiding. 

John  R.  O'Connor,  and  Ai.ben  F.  Bates,  for  appellant 

Harry  B.  Harts,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinicwi  of  the  court: 

Edwin  B.  Harts,  who  is  appellee  here,  filed  his  petition 
in  191 5  in  the  circuit  court  of  Cook  county  to  have  reg- 
istered his  title  to  four  lots.  Glos,  appellant  here,  held  tax 
deeds  to  the  lots  and  answered  the  petition.  Such  proceed- 
ings were  had  that  in  January,  191 7,  a  decree  was  entered 
that  the  applicant  was  the  owner  of  the  fee  title  to  the  lots 
and  entitled  to  registration  of  his  title ;  that  Glos  held  tax 
titles  for  which  he  had  paid  out  in  taxes  and  expenses,  to- 
gether with  interest  at  five  per  cent,  $565.14,  but  the  tax 
titles  were  not  valid.  It  was  ordered  and  decreed  that  upon 
payment  of  the  sum  of  $565.14  to  Glos,  or  to  the  clerk  of 
the  court  for  his  use,  within  thirty  days,  the  title  of  Harts 
be  registered  in  the  manner  required  by  law,  and  that  upon 
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failure  to  make  the  payment  the  application  stand  dismissed 
at  applicant's  costs.  Harts  prosecuted  an  appeal  from  the 
decree,  and  the  circuit  court  made  a  further  order  extend- 
ing the  time  for  payment  of  the  amount  found  due  Glos 
to  thirty  days  after  the  mandate  of  the  Supreme  Court  on 
the  appeal  was  filed.  This  court  affirmed  the  decree  in  an 
opinion  filed  June  21,  191 7,  and  denied  a  rehearing  Octo- 
ber 5,  1917.  (Harts  V.  Glos,  279  111.  485.)  July  16,  1920, 
Harts  deposited  with  the  clerk  of  the  circuit  court,  for  the 
use  of  Glos,  $609.50.  No  copy  of  the  mandate  or  order 
of  affirmance  had  then  been  filed.  In  January,  1921,  mo- 
tion was  made  by  Harts  in  the  circuit  court  for  an  order 
that  the  examiner  of  titles  be  directed  to  issue  the  certifi- 
cate. Counsel  making  the  motion  produced  a  certified  copy 
of  the  order  of  affirmance  by  the  Supreme  Court  in  support 
of  the  motion,  but  it  was  not  then  filed.  Glos  objected  to 
allowance  of  the  motion  on  the  ground  the  court  had  no 
jurisdiction  to  make  the  order  because  no  mandate  was  filed 
within  two  years  after  the  final  order  by  the  Supreme  Court, 
no  money  was  deposited  within  thirty  days  after  the  final 
order  was  made  and  no  showing  had  been  made  of  any 
cause  for  the  delay.  Final  action  was  not  then  had,  and 
on  February  21,  192 1,  the  order  of  affirmance  by  the  Su- 
preme Court  was  filed,  and  on  February  26  the  court  en- 
tered an  order  that  Harts  pay  to  the  clerk  an  additional 
sum  of  $7.59  for  the  use  of  Glos,  which  was  paid  and 
Harts'  title  ordered  registered.  Glos  has  prosecuted  this 
appeal  from  that  order. 

.  Appellant  says  in  his  brief  the  only  question  involved 
is  whether,  by  reason  of  the  delay  of  appellee  in  perform- 
ing the  decree  and  failing  to  file  the  Supreme  Court  man- 
date within  two  years,  the  court  was  authorized  to  make 
the  order  appealed  from.  Appellant  refers  to  section  114 
of  the  Practice  act,  and  says  it,  while  "not  in  terms  ap- 
plicable, should  be  followed  by  analogy."  That  section  deals 
with  part  of  the  subject  covered  by  sections  112  and  113. 
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Section  112  provides  that  when  a  decree  is  affirmed  on  ap- 
peal, upon  a  copy  of  the  order  of  affirmance  being  filed 
with  the  clerk  of  the  court  from  which  the  appeal  was 
prosecuted,  execution  may  issue  and  other  proceedings  be 
had  the  same  as  if  no  appeal  had  been  prosecuted.  Sec- 
tion 113  provides  that  when  a  case  is  remanded  for  a  new 
trial  the  appellate  tribunal  shall  issue  its  mandate  revers- 
ing and  remanding  the  cause  to  the  trial  court,  and  upon  a 
transcript  of  such  order  being  filed  in  the  lower  court  and 
not  less  than  ten  days'  notice  thereof  being  given  to  the 
adverse  party,  the  cause  shall  be  re-instated.  Section  114 
provides  that  if  neither  party  shall  file  such  transcript  with- 
in two  years  after  the  final  order  is  made  by  the  appellate 
tribunal  "reversing  any  judgment,"  the  cause  shall  be  con- 
sidered as  abandoned  and  no  further  action  thereon  shall 
be  had.  Section  114  is  by  its  terms  limited  to  cases  where 
the  judgment  was  reversed  and  has  no  application  where 
the  judgment  was  affirmed.  Cases  not  entirely  in  point 
but  in  which  analogous  principles  were  announced  are  Peo- 
pley.  IVadlozv,  166  111.  119,  Smith  v.  Stevens,  133  id.  183, 
and  City  of  Cairo  v.  Everett,  107  id.  75.  It  may  well  be 
that  the  circuit  court  could  have  no  jurisdiction  to  make 
the  order  appealed  from  before  the  order  of  affirmance  by 
the  Supreme  Court  was  filed,  but  it  did  not  do  so.  The 
motion  for  the  order  was  made  before  the  order  of  affirm- 
ance was  filed,  but  it  was  then  produced  in  support  of  the 
motion  and  was  filed  with  the  clerk  before  the  motion  was 
allowed  and  the  order  entered. 

Some  complaint  is  made  that  the  amount  deposited  w^as 
insufficient  by  a  few  dollars.  There  is  no  merit  in  this  com- 
plaint. The  money  paid  to  the  clerk  for  the  use  of  appel- 
lant amounted  to  $617.09,  and  was  sufficient  to  pay  him 
all  moneys  paid  out  on  account  of  the  tax  deeds  and  five 
per  cent  interest  thereon  to  the  time  the  order  was  made. 

The  decree  is  affirmed.  ^^^^^^  affirmed. 
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(No.  13723. — ^Judgment  affirmed.) 
The  People  of  the  State  of  Ii^unois,  Defendant  in  Er- 
ror, vs.  Horace  Simmons,  Plaintiff  in  Error. 

Opinion  filed  October  22,  ip2i. 

1.  Criminal  law — when  judgment  will  not  be  reversed  for  fail- 
ure to  find  age  of  defendant,  A  judgment  of  conviction  sentencing 
the  defendant  to  the  penitentiary  will  not  be  reversed  merely  be- 
cause it  does  not  appear  from  the  record  that  the  jury  made  a  find- 
ing as  to  the  defendant's  age,  where  the  record  consists  merely  of 
the  common  law  record  and  contains  no  bill  of  exceptions,  as  in 
such  case  it  will  be  presumed  that  the  defendant  was  more  than 
twenty-one  years  of  age  and  that  the  court  properly  exercised  its 
discretion  in  sentencing  him  to  the  penitentiary. 

2.  Same — prejudicial  error  must  be  shown  by  record.  Preju- 
dicial error  must  be  shown  by  the  record  before  a  defendant  will 
be  entitled  to  a  judgment  of  reversal. 

3.  Other  questions  in  this  case  are  controlled  by  the  decisions 
in  People  v.  Doras,  290  111.  188,  and  People  v.  O'Donnell,  291  id.  178. 

Cahtwright  and  Dunn,  JJ.,  dissenting. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Kickham  Scani^an,  Judge,  presiding. 

Leo  L.  Weii*,  for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Robert  E. 
Crowe,  State's  Attorney,  and  Edward  C.  Fitch,  (Ed- 
ward E.  Wii*soN,  of  counsel,)  for  the  People. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Plaintiff  in  error,  Horace  Simmons,  and  David  Miller, 
were  jointly  indicted  and  tried  and  plaintiff  in  error  was 
convicted  in  the  criminal  court  of  Cook  county  for  the 
crime  of  robbery.  The  indictment  charged  that  they  on 
October  31,  191 7,  committed  an  assault  upon  Edward  B. 
Conklin  and  took  from  him  $7047  of  the  money  and  per- 
sonal goods  and  property  of  the  Central  Manufacturing  Dis- 
trict Bank,  a  corporation,  then  and  there  in  the  custody  of 
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Conklin,  and  that  defendants  were  then  and  there  armed 
with  a  dangerous  weapon,  a  certain  revolver,  with  the  un- 
lawful intent  then  and  there,  if  resisted,  to  kill  and  maim 
Conklin.  The  jury  found  plaintiff  in  error  guilty  of  rob- 
bery in  manner  and  form  as  charged  in  the  indictment,  and 
further  found  from  the  evidence  that  at  the  time  he  com- 
mitted the  robbery  he  was  armed  with  a  dangerous  weapon, 
a  revolver,  with  intent,  if  resisted,  to  then  and  there  kill 
or  maim  the  person  so  robbed.  Motion  for  new  trial  wa^s 
overruled  and  the  court  sentenced  him  to  the  penitentiary 
for  the  maximum  term  fixed  by  statute  for  such  crime,  the 
judgment  reciting  that  at  the  time  of  the  commission  of 
the  robbery  he  was  armed  with  a  dangerous  weapon,  a  re- 
volver, with  intent,  if  resisted,  to  then  and  there  kill  or 
maim  the  person  so  robbed.  The  record  is  brought  to  this 
court  for  review  by  writ  of  error. 

The  grounds  relied  on  for  reversal  arc,  (i)  that  the 
Parole  act  is  unconstitutional  and  violates  article  3  of  the 
constitution  of  Illinois  and  the  fourteenth  amendment  to 
the  Federal  constitution;  (2)  that  the  verdict  of  the  jury 
is  null  and  void  because  there  is  no  finding  therein  of  the 
age  of  the  plaintiff  in  error  in  accordance  with  the  provi- 
sions of  section  2  of  the  act  of  191 7,  commonly  known  as 
the  Parole  act.     (Laws  of  1917,  p.  353.) 

The  first  contention  of  plaintiff  in  error  that  the  Parole 
act  of  191 7  is  unconstitutional  was  decided  against  his  con- 
tention in  the  cases  of  People  v.  Doras,  290  111.  188,  and 
People  v.  O'Donnell,  291  id.  178.  There  were  three  mem- 
bers of  this  court  that  dissented  from  the  decisions  reached 
in  those  cases  by  the  court.  The  same  conclusion  was  an- 
nounced in  the  cases  of  People  v.  Hannon,  291  111.  578,  Peo- 
ple V.  Hussar,  291  id.  577,  People  v.  Connors,  291  id.  614, 
and  other  cases.  The  decisions  of  the  court  upon  points 
raised  in  those  cases  must  be  considered  as  final  so  far  as 
this  court  is  concerned,  and  for  that  reason  it  is  not  neces- 
sary to  further  consider  those  points. 
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The  record  in  this  case  contains  merely  the  common 
law  record  and  no  exceptions  were  made  or  saved  by  plain- 
tiflf  in  error  of  any  character,  so  far  as  the  record  shows, 
and  it  does  not  appear  that  either  question  suggested  for 
the  decision  of  this  court  was  raised  in  the  trial  court.  It 
is  stated  in  plaintiff  in  error's  brief  that  the  facts  proved 
in  the  trial  court  are  of  no  importance  in  the  decision  of 
the  questions  here  raised.  We  cannot  give  our  assent  to 
that  conclusion.  As  the  record  contains  no  bill  of  excep- 
tions, it  will  be  presumed  that  the  plaintiff  in  error  was 
more  than  twenty-one  years  of  age  and  that  the  court  prop- 
erly exercised  its  discretion  in  sentencing  him  to  the  peni- 
tentiary. Sullivan  v.  People,  156  111.  94;  People  v.  Lie- 
decker,  258  id.  395. 

By  the  provisions  of  section  3  of  the  Parole  act  every 
male  person  between  the  ages  of  sixteen  and  twenty-six 
years,  except  in  capital  cases,  may,  in  the  discretion  of  the 
court,  be  sentenced  to  the  reformatory  instead  of  the  peni- 
tentiary ;  and  every  male  person  between  the  ages  of  twenty- 
one  and  twenty-six  years  who  has  been  previously  sentenced 
to  the  penitentiary  or  reformatory  in  this  or  any  other 
State  or  country  may,  in  the  discretion  of  the  court,  be 
sentenced  to  the  penitentiary  instead  of  the  reformatory. 
Section  2  of  the  same  act  provides  that  the  jury  in  the 
trial  of  every  case  in  the  act  enumerated,  and  the  court  on 
a  plea  of  guilty,  shall  find  the  age  of  the  defendant,  as  near 
as  may  be.  All  trial  courts  should  require  the  jury  to  make 
such  finding  where  there  is  a  jury  trial,  and  on  receiving 
pleas  of  guilty  should  hear  evidence  and  make  the  same 
finding,  so  that  it  may  clearly  appear  from  the  record  that 
the  court  had  discretion  and  exercised  the  proper  discretion 
in  sentencing  defendant.  In  this  case,  under  the  showing 
in  the  record,  we  do  not  feel  warranted  in  reversing  the 
judgment  of  the  court  for  the  mere  showing  that  technical 
error  has  been  committed  by  not  requiring  the  jury  to  make 
such  statutory  finding.     It  is  not  even  claimed  by  plaintiff 
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in  error  that  he  was  not  more  than  twenty-one  years  of 
age  or  that  he  ought  not  to  have  been  sentenced  to  the  pen- 
itentiary. Reversible  error  must  be  shown  by  the  record 
before  a  defendant  will  be  entitled  to  have  a  judgment  of 
reversal. 

The  judgment  of  the  criminal  court  is  affirmed. 

Judgment  affirmed. 

Cartwright  and  Dunn,  JJ.,  dissenting. 


(No.  14020. — Decree  aflfirmed.) 
John  E.  James,  Defendant  in  Error,  vs.  Margaret  Hawk- 
ins, Plaintiff  in  Error. 

Opinion  filed  October  22, 1^21. 

1.  Wills — rule  in  Shelley's  case  is  absolute  rule  of  law.  The 
rule  in  Shelley's  case  is  not  a  rule  of  construction  but  is  an  abso- 
lute rule  of  law  or  of  property  which  operates  to  defeat  the  intent 
of  the  testator. 

2.  Same — when  the  rule  in  Shelley's  case  applies.  The  rule  in 
Shelley's  case  applies  to  a  devise  of  land  to  the  testator's  two 
daughters,  "for  and  during  the  natural  life  of  each,  as  tenants  in 
common,  one-half  to  each,  with  remainder  over  to  the  heirs  of  my 
said  daughters,  one-half  to  the  heirs  of  each"  in  fee,  and  under 
such  rule  the  life  tenants  will  take  the  fee  to  the  entire  property 
instead  of  merely  life  estates. 

3.  Same — word  "heirs"  is  presumed  to  have  been  used  in  tech- 
nical sense.  In  construing  a  will  the  words  "heirs"  and  "issue" 
are  to  be  given  their  technical  meaning,  unless,  when  the  entire 
language  of  the  will  is  considered,  it  is  plain  that  the  testator  did 
not  so  intend;  and  there  is  a  strong  legal  presumption  that  the 
word  "heirs"  is  used  in  its  technical  sense,  as  denoting  the  whole 
of  the  indefinite  line  of  inheritable  succession. 

4.  Deeds — fact  that  land  owner  buys  an  adverse  claim  cannot 
be  used  to  question  his  title.  The  owner  of  real  estate  has  the  right 
to  eliminate  all  questions  as  to  his  title  and  avoid  litigation  by  ob- 
taining a  deed  from  an  adverse  claimant  who  may  have  no  title 
whatever,  and  such  act  cannot  be  relied  upon  by  a  third  party  as 
a  legal  reason  for  questioning  the  title  of  the  owner. 
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Writ  of  Error  to  the  Circuit  Court  of  McDonough 
county ;  the  Hon.  Harry  M.  Waggoner,  Judge,  presiding. 

Thomas  H.  M11.1.ER,  guardian  ad  litem,  (Wai,i,ace  A. 
Walker,  of  counsel,)  for  plaintiff  in  error. 

Lawyer  &  Haini^ine,  for  defendant  in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

William  C.  Melvin  died  testate  April  26,  1888,  seized  in 
fee  simple  of  58  acres  of  land  in  the  northeast  quarter  of 
section  33,  township  7,  north,  range  2,  west,  in  McDonough 
county,  Illinois,  and  other  land.  His  will  was  duly  probated 
in  said  county,  the  tenth  clause  of  which  is  in  the  follow- 
ing words  and  figures,  to-wit : 

"Item  Tenth — I  hereby  give,  devise  and  bequeath  unto 
my  beloved  daughters,  Elma  V.  Melvin  and  Minnie  P.  Mel- 
vin, for  and  during  the  natural  life  of  each,  as  tenants  in 
common,  one-half  to  each,  with  remainder  over  to  the  heirs 
of  my  said  daughters,  one-half  to  the  heirs  of  each  of  said 
daughters  in  fee,  the  following  described  real  estate  and 
appurtenances  thereunto  belonging,  to-wit:  One  hundred 
and  fourteen  and  one-half  acres  in  section  thirty-three  (33), 
in  township  seven  (7),  north,  in  range  two  (2),  west,  in 
McDonough  county,  Illinois,  as  conveyed  by  Abner  D.  Fos- 
ter and  wife  to  me  by  deed  dated  February  14,  1877,  and 
recorded  in  volume  40  of  deeds,  on  page  525." 

Melvin's  daughter  Elma  V.  married  James  E.  Weber. 
His  other  daughter,  Minnie  P.,  married  one  Hites,  who 
died,  and  thereafter  she  married  Alonzo  B.  Hawkins.  On 
August  14,  1896,  Elma  V.  Weber  and  Minnie  P.  Hites  ex- 
changed deeds,  by  which  they  partitioned  the  premises  de- 
vised to  them  by  the  tenth  clause  of  the  will  of  the  testa- 
tor. On  October  5,  1898,  Minnie  P.  Hawkins  by  warranty 
deed  sold  and  conveyed  her  portion  of  the  premises  to  her 
sister,  Elma  V.  Weber,  for  $3600.    On  November  20,  1901, 
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Elma  V.  Weber-  joined  her  husband  in  a  warranty  deed  to 
John  E.  James,  defendant  in  error,  for  a  consideration  of 
$4060,  and  by  this  deed  she  conveyed  in  fee  the  premises. 
James  on  May  4,  1920,  filed  his  bill  in  the  circuit  court  of 
said  county  against  Margaret  Hawkins,  Minnie  P.  Hawk- 
ins, Elma  V.  Weber  and  Harry  G.  Weber,  setting  up  the 
foregoing  facts  and  praying  that  a  guardian  ad  litem  be 
appointed  for  the  minor  defendant,  Margaret  Hawkins,  and 
that  a  decree  may  be  entered  construing  the  will  of  Wil- 
liam C.  Melvin,  deceased,  as  to  the  estate  vested  in  his  two 
daughters  by  the  tenth  clause  of  his  will ;  that  the  title  may 
be  established,  confirmed  and  quieted,  and  that  the  defend- 
ants may  be  enjoined  from  claiming  any  right,  title  or  in- 
terest in  and  to  the  premises.  On  a  hearing  the  court  en- 
tered a  decree  construing  the  will  of  the  testator  as  devising 
to  said  two  daughters  a  fee  simple  title  under  the  rule  in 
Shelley's  case,  and  complainant's  title  was  quieted  and  es- 
tablished as  a  fee  simple  title  and  the  other  relief  granted 
as  prayed  by  the  bill.  Margaret  Hawkins,  the  minor  daugh- 
ter of  Minnie  P.  Hawkins,  has  sued  out  this  writ  of  error. 
The  only  question  for  decision  in  this  court  is  whether 
or  not  by  the  tenth  clause  of  the  testator's  will  the  two 
daughters  were  devised  a  fee  simple  title  to  the  premises 
therein  described  under  the  rule  in  Shelley's  case.  This  rule 
is  well  known  to  the  legal  profession  in  this  State  and 
has  been  so  frequently  discussed  in  the  decisions  of  this 
court  as  to  not  require  further  elaboration  in  this  opinion. 
Simply  stated,  it  is  a  rule  that  deals  with  the  legal  effect 
of  limitations  to  one  or  more  persons  for  life  with  a  re- 
mainder to  the  heirs  of  such  person  or  persons  or  to  the 
heirs  of  their  body.  Where  a  remainder  is  thus  limited  to 
the  heirs  of  such  person  or  persons  he  or  they  will  take  a 
fee  simple  title  under  said  rule.  The  rule  is  not  one  of 
construction  but  is  an  absolute  rule  of  law  or  of  property 
which  operates  to  defeat  the  intent  of  the  testator.  (Kales 
on  Future  Interests, — 2d  ed. — sec.  441 ;   Winter  v.  Dibble, 
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251  III.  200;  Ewing  V.  Barnes,  156  id.  61 ;  Deemer  v.  Kes- 
singer y  206  id.  57.)  It  is  clear  that  under  this  rule  the 
daughters,  under  the  tenth  clause  of  their  father's  will,  took 
a  fee  simple  title  to  the  premises  in  question,  and  that  by  the 
foregoing  deeds  defendant  in  error  took  a  fee  simple  title 
to  said  tract. 

It  is  conceded  by  the  attorney  for  the  plaintiff  in  error 
that  the  decree  of  the  circuit  court  is  correct  unless  the 
testator  by  the  use  of  the  word  "heirs"  meant  children  in 
the  tenth  clause  of  his  will.  It  is  argued  that  a  consider- 
ation of  the  ninth  clause  of  the  will,  the  tenth  clause  and 
the  codicil  to  the  will  together  makes  it  clear  that  by. the 
word  "heirs"  in  the  tenth  clause  of  the  will  the  testator 
meant  children.  We  have  examined  carefully  both  of  said 
clauses  of  the  will  and  the  codicil  and  find  no  sufficient  rea- 
son for  such  conclusion.  It  is  positively  stated  by  counsel 
for  defendant  in  error  that  the  testator,  or  at  least  the  party 
who  drew  the  will  for  him,  knew  the  law  with  reference 
to  what  the  testator  desired  to  do  with  his  property  and 
used  the  terms  in  his  will  discriminatingly  and  understand- 
ingly.  We  concur  in  this  view,  and  the  fact  that  the  tes- 
tator or  his  scrivener  did  understand  the  meaning  of  all 
the  terms  he  used  in  his  will  furnishes  a  strong  reason  for 
holding  that  he  meant  exactly  what  he  said  in  the  tenth 
clause  of  his  will,  and  if  he  had  not  meant  exactly  what  is 
expressed  by  this  clause  he  would  have  explained  by  fur- 
ther language  his  intention.  The  words  "heirs"  and  "is- 
sue" are  to  be  given  their  technical  meaning  when  found 
in  a  will,  unless,  when  the  entire  language  of  the  will  is 
considered,  it  is  plain  that  the  testator  did  not  so  intend. 
There  is  a  strong  legal  presumption  that  the  word  "heirs," 
when  found  in  a  will,  is  used  in  its  technical  sense  and 
as  denoting  the  whole  of  the  indefinite  line  of  inheritable 
succession,  when  a  construction  is  being  made  of  such  will. 
Carpenter  v.  Hubbard,  263  111.  571 ;  Stisser  v.  Stisser,  235 
id.  207. 
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In  the  decision  of  this  case  the  fact  that  the  defendant 
in  error  paid  Harry  G.  Weber,  the  only  son  of  Elma  V. 
Weber,  the  sum  of  $100  for  a  deed  to  the  premises  in  ques- 
tion has  no  material  bearing  upon  the  issues  in  this  case. 
The  owner  of  any  piece  of  real  estate  has  the  right  to  elimi- 
nate all  questions  as  to  his  title  by  buying  peace  and  pay- 
ing any  party  for  a  deed  to  his  property  who  may  have  no 
title  whatever  thereto  in  order  to  avoid  litigation,  and  such 
an  act  cannot  be  used  by  a  third  party  as  a  legal  reason  for 
questioning  the  title  of  the  vendee.  Such  deeds  are  often 
taken  and  paid  for  with  the  sole  view  to  avoid  litigation, 
and  in  many  instances  it  has  proved  to  be  much  more 
economical  than  litigation. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


(No.  14030. — Reversed  and  remanded.) 
The  PE0PI.K  OF  THE  State  of  Ii^unois,  Defendant  in  Er- 
ror, vs.  Wici^iAM  Bui^uoN,  Plaintiff  in  Error. 

Opinion  filed  October  22, 1^21, 

1.  Criminal  law — when  it  is  error  to  permit  State's  attorney 
to  cross-examine  witness  for  People  as  to  statements  implicating 
the  defendant.  Where  the  State's  attorney  has  called  a  witness 
who  unexpectedly  testifies  that  he  himself  committed  the  offense 
charged  against  the  defendant,  and  that  it  was  he  and  not  the  de- 
fendant who  ran  away  from  the  police  officers,  it  is  error  to  per- 
mit the  State's  attorney  to  cross-examine  the  witness  in  an  attempt 
to  show  that  the  witness  had  made  statements  in  the  State's  attor- 
ney's office,  when  the  defendant  was  not  present,  tending  to  impli- 
cate the  defendant. 

2.  Same — possession  of  stolen  property  must  be  recent  to  be 
evidence  of  theft  by  the  possessor.  Possession  of  stolen  property, 
where  it  is  so  remote  in  time  as  to  have  given  fair  opportunity 
for  the  thief  to  dispose  of  the  goods  and  for  the  defendant  to  ac- 
quire them  honestly,  is  slight,  if  any,  evidence  of  guilt,  and  the 
weight  of  such  evidence  is  a  question  for  the  jury. 
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3.  Same — possession  of  stolen  goods  must  be  exclusive  in  ac^ 
cused  to  he  evidence  of  guilt.  In  order  that  an  inference  of  guilt 
may  be  drawn  from  the  unexplained  possession  of  goods  recently 
stolen  the  possession  must  be  exclusive  on  the  part  of  the  accused. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Frank  Johnston,  Jr.,  Judge,  presiding. 

Irwin  R.  Hazen,  (Thomas  E.  Swanson,  of  counsel,) 
for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Robert  E. 
Crowe,  State's  Attorney,  and  Edward  C.  Fitch,  (Edward 
E.  Wii^soN,  of  counsel,)  for  the  People. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

William  Bullion  was  convicted  of  the  crime  of  burglary 
and  has  sued  out  a  writ  of  error  to  reverse  the  judgment 

On  April  9,  19 18,  Dwight  H.  Perkins  returned  to  his 
home  in  Evanston  about  eleven  o'clock  in  the  evening  and 
saw  a  Ford  car,  without  lights,  in  front  of  his  house,  with 
the  curtains  down.  The  next  day  he  discovered  that  the  lock 
on  the  rear  door  of  his  garage  had  been  broken  and  two  tires 
had  been  stolen.  He  notified  the  police  of  his  loss  and  a  few 
days  later  received  a  card  from  a  police  officer  asking  him  to 
call  at  the  police  station.  He  did  so  and  found  his  tires  there 
and  took  them  home.  On  April  19  Harry  R.  Potts,  a  police 
officer,  was  riding  a  motorcycle  on  the  street  when  a  Ford 
car  loaded  with  tires  passed  him.  He  drove  alongside  the 
car  and  told  the  driver  to  pull  up  to  the  curb.  Instead  of 
doing  so  the  driver  tried  to  run  him  into  the  opposite  curb. 
There  were  two  men  in  tlie  car.  Joseph  Hardyce  was 
driving,  and  the  police  officer  testified  that  the  other  occupant 
of  the  car  was  the  plaintiff  in  error.  When  the  officer  told 
them  to  halt  the  men  jumped  out.  Hardyce  ran  west  on 
Belmont  avenue  and  the  other  man  north  on  Paulina  street. 
The  officer  followed  Hardyce,  fired  at  him  twice,  shot  him 
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in  the  leg,  arrested  him  and  took  him  to  the  police  station. 
The  officer  did  not  see  the  plaintiff  in  error  again  until 
1919.  He  had  seen  him  once  before,  on  April  16,  1918.  A 
record  was  made  of  the  tires  in  the  machine.  Perkins 
came,  and  the  tires  which  he  identified  and  took  home  were 
among  those  in  the  Ford  car. 

The  People  called  Peter  Koenig  as  a  witness.  He  testi- 
fied that  he  knew  Hardyce  and  the  plaintiff  in  error  on 
April  9,  1918,  but  did  not  see  the  plaintiff  in  error  on  that 
day;  that  he  was  with  Hardyce  when  Hardyce  was  shot, 
and  that  there  were  just  the  two  of  them.  The  State's 
attorney  stated  that  he  was  surprised  at  Koenig's  answers 
and  asked  the  court  to  call  him  as  the  court's  witness.  The 
court  refused  to  do  so,  but  stated,  over  the  objection  of  the 
plaintiff  in  error,  that  he  would  first  give  the  counsel  an 
opportunity  to  cross-examine  the  witness.  In  answer  to  a 
question  of  the  court  Koenig  stated  that  he  was  not  with 
Bullion  in  a  Ford  car  on  April  9  but  was  with  Hardyce; 
that  he  broke  into  the  garage  and  Hardyce  was  with  him  and 
no  one  else.  Then,  in  answer  to  a  question  of  the  State's 
attorney,  he  said  he  had  made  a  statement  in  April,  19 18,  in 
the  State's  attorney's  office,  to  Bamhardt  and  Murphy, 
under  certain  conditions.  He  was  then  asked  whether  or 
not  at  that  time  he  did  not  say  to  them  that  he.  Bullion  and 
Hardyce  went  to  Evanston  in  a  Ford  car  and  broke  into  a 
garage  out  there.  The  defendant's  objections  were  over- 
ruled, and  he  answered,  "I  don't  remember."  He  further 
answered  that  he  said  at  that  time  that  he  broke  into  the 
garage  and  got  six  tires  and  that  Joseph  Hardyce  and  him- 
self were  in  the  garage.  He  was  also  asked  if  at  that  same 
time  the  question  was  not  asked,  and  if  he  did  not  answer, 
that  after  they  got  through  with  that  garage  they  made  an- 
other garage  that  same  night  right  in  that  neighborhood.  An 
objection  to  this  question  was  overruled,  and  he  answered, 
"Yes."  The  defendant  denied  that  he  was  at  Perkins'  ga- 
rage on  April  9,  191 8,  that  he  ever  took  any  tires  from  it, 
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and  that  he  was  in  the  car  which  officer  Potts  stopped  when 
Hardyce  was  arrested.  He  testified  that  on  that  afternoon 
he  was  working  for  his  brother  at  Milwaukee  and  Western 
avenues,  in  the  garage  business,  and  on  the  night  of  April  9, 
191 8,  he  was  working  at  the  same  place,  though  he  did  not 
say  where  he  was  at  the  time  Perkins'  garage  was  robbed. 
He  denied  taking  any  of  the  property  or  being  present  when 
it  was  taken.  He  said  he  was  not  acquainted  with  Hardyce, 
though  he  knew  him  when  he  saw  him,  and  he  had  known 
Koenig  for  about  four  years.  He  enlisted  in  the  motor 
transfer  service  in  April,  19 18,  went  to  Jefferson  Barracks, 
Missouri,  then  to  Jacksonville,  Florida,  and  then  to  France, 
where  he  was  about  fourteen  months,  and  was  later  dis- 
charged at  Chicago  in  September,  19 19. 

It  is  insisted  that  the  court  erred  in  permitting  the  State's 
attorney  to  cross-examine  the  witness  Koenig  in  regard  to 
the  statement  made  in  the  State's  attorney's  office.  The 
evidence  against  the  plaintiff  in  error  was  entirely  circum- 
stantial, and  the  only  evidence  which  tended  in  any  way  to 
connect  him  with  the  commission  of  the  burglary  was  the 
testimony  of  the  officer  in  regard  to  his  being  with  Hardyce 
in  the  car  containing  the  stolen  tires  at  the  time  Hardyce 
was  arrested  and  his  jumping  out  of  the  car  and  running 
away.  He  denied  that  he  was  in  the  car,  and  as  far  as  his 
identity  was  concerned  it  was  a  question  of  veracity  between 
him  and  the  police  officer.  It  is  true  that  Koenig  testified 
that  he  and  not  the  plaintiff  in  error  stole  the  tires,  and  that 
it  was  he  and  not  the  plaintiff  in  error  who  was  with  Har- 
dyce at  the  time  Hardyce  was  shot  and  arrested,  and  he 
denied  that  he  made  some  of  the  statements  which  he  was 
asked  about,  tending  to  incriminate  the  plaintiff  in  error, 
though  to  the  question  whether  in  the  State's  attorney's 
office  he  did  not  say  that  he.  Bullion  and  Hardyce  went  to 
Evanston  in  a  Ford  car  and  broke  into  a  garage  out  there, 
his  answer  was  that  he  did  not  remember.  The  statements 
of  Koenig  made  at  that  time  were  under  no  circumstances 
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competent  evidence  against  the  plaintiff  in  error.  There 
was  no  purpose  in  asking  questions  in  regard  to  them  except 
to  prejudice  the  plaintiff  in  error  and  affect  his  credit  as  a 
witness.  While  Koenig  in  part  denied  the  making  of  the 
statements  tending  to  incriminate  the  plaintiff  in  error 
which  were  suggested  by  the  questions  asked  him,  he  was 
a  self-confessed  criminal,  guilty  of  the  burglary  and  theft 
with  which  the  plaintiff  in  error  was  diarged,  and  the  effect 
of  his  examination  as  to  these  incompetent  matters  amounted 
to  a  declaration  by  the  State's  attorney  that  Koenig  had 
implicated  the  plaintiff  in  error  in  the  theft,  that  they  were 
associates  in  the  crime,  and  that  Koenig  was  seeking  to 
protect  the  plaintiff  in  error  against  the  consequences  of  the 
crime.  This  evidence  was  wholly  incompetent.  It  intro- 
duced into  the  case  a  matter  which  the  jury  had  no  right  to 
consider,  and  its  only  effect  was,  where  there  was  a  sharp 
conflict  in  the  evidence  between  the  defendant  and  the  police 
officer,  to  cast  into  the  scale  against  the  defendant  the  insin- 
uation of  the  State's  attorney  that  the  defendant's  accom- 
plice in  crime  had  implicated  the  defendant  in  his  statement 
and  was  now  seeking  to  escape  the  consequences  of  it  by 
denying  the  making  of  the  statement.  The  whole  subject  of 
this  cross-examination  of  Koenig  was  foreign  to  any  matter 
which  the  jury  might  properly  consider,  and  its  effect  was 
necessarily  very  damaging  to  the  defendant,  against  whom 
the  evidence  was  entirely  circumstantial  and  whose  credi- 
bility as  a  witness  was  vital  to  his  defense. 

The  court  instructed  the  jury  that  "tlie  recent  and 
unexplained  possession  of  stolen  property  by  the  defendant, 
if  the  evidence  so  shows,  tends  to  establish  his  guilt  and  is 
sufficient,  of  itself,  to  authorize  a  conviction,  unless  the  in- 
ference of  guilt  thereby  raised  is  overcome  by  other  facts 
and  circumstances  in  evidence,  so  as  to  raise  in  the  minds  of 
the  jury  a  reasonable  doubt  of  such  guilt."  The  possession 
of  stolen  property  which  is  evidence  of  tlieft  is  possession 
soon  after  the  crime  and  must  be  the  exclusive  possession  of 
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the  individual  charged.  The  possession  must  be  so  recent  as 
to  indicate  that  the  possessor  must  have  taken  the  property, 
and  where  it  is  so  remote  in  time  as  to  have  given  fair 
opportunity  to  the  thief  to  dispose  of  the  goods  and  to  the 
defendant  to  acquire  them  honestly,  possession  is  slight,  if 
any,  evidence  of  guilt,  and  its  weight  is  a  question  of  fact 
for  the  consideration  of  the  jury  and  not  to  be  determined 
as  a  question  of  law  by  an  instruction  that  the  evidence  is 
sufficient  to  convict.  (People  v.  Kubulis,  298  111.  523. )  The 
rule  is  also  established  that  in  order  that  an  inference" may 
be  drawn  from  the  unexplained  possession  of  goods  recently 
stolen  it  must  be  an  exclusive  personal  possession  on  the 
part  of  the  accused.  (Watts  v.  People,  204  111.  233 ;  People 
V.  Lardner,  296  id.  190;  People  v.  Kubulis,  stipra,)  In  this 
case  the  tires  were  not  found  in  the  Ford  automobile  until 
ten  days  after  the  commission  of  the  burglary,  and  it  cannot 
be  said  that  they  were  then  found  in  the  possession  of  the 
plaintiff  in  error.  There  was  no  evidence  that  the  Ford  car 
in  which  they  were  found  was  the  Ford  car  which  was  near 
the  Perkins  garage  at  the  time  of  the  burglary  or  was  the 
car  of  the  plaintiff  in  error.  Hardyce  was  driving  the  car, 
and  this  might  indicate  that  it  was  his  car  and  not  the  car 
of  the  plaintiff  in  error.  It  is  not  shown  that  the  plaintiff  in 
error  had  any  connection  with  the  car  or  the  tires  except  as 
a  passenger  in  the  car,  without  any  control  over  it  or  its 
contents.  The  effect  which  should  be  given  to  his  flight 
when  the  officer  ordered  him  to  stop  was  a  question  for  the 
jury,  and  under  all  the  circumstances  in  this  case  the 
instruction  to  the  jury  that  the  possession  of  stolen  goods 
was  sufficient  to  justify  the  conviction  of  the  defendant  was 
misleading  and  should  not  have  been  given  without  instruct- 
ing the  jury  as  to  the  character  of  the  possession  which  was 
required,  both  as  to  its  recent  date  after  the  crime  and  the 
exclusive  control  by  the  plaintiff  in  error. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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(No.  13845. — Reversed  and  remanded.) 

Louis  Herring,  Defendant  in  Error,  vs.  The  Chicago  and 
AwoN  Raii^road  Company,  Plaintiff  in  Error. 

Opinion  filed  October  22,  ip2i. 

1.  Negligence — Appellate  Court's  finding  on  the  facts  is  con- 
clusive— instructions.  While  a  finding  by  the  Appellate  Court  as 
to  the  preponderance  of  the  evidence  is  conclusive  upon  the  Su- 
preme Court,  yet  the  jury  must  be  accurately  instructed,  and  where 
the  evidence  is  conflicting  an  error  in  giving  a  bad  instruction  may 
be  ground  for  reversal  though  the  law  is  correctly  stated  in  others. 

2.  Same — an  instruction  directing  verdict  should  limit  recovery 
to  negligence  charged.  An  instruction  in  a  personal  injury  case 
which  directs  a  verdict  for  the  plaintiff  should  not  authorize  a  re- 
covery for  negligence  generally,  but  only  for  that  charged  in  the 
declaration. 

Farmer,  J.,  dissenting  . 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District ; — heard  in  that  court  on  writ  of  error  to  the  City 
Court  of  Alton ;  the  Hon.  L.  D.  Yager,  Judge,  presiding. 

C.  E.  Pope,  (Sii^as  H.  Strawn,  of  counsel,)  for  plain- 
tiff in  error. 

John  J.  Brenhoi.t,  for  defendant  in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court  : 

Louis  Herring,  defendant  in  error,  filed  his  declaration 
in  the  city  court  of  Alton  to  recover  damages  for  injuries 
sustained  in  a  collision  between  an  automobile  in  which  he 
was  a  passenger  and  a  passenger  train  of  plaintiff  in  error. 
The  declaration  consisted  of  three  counts,  the  first  count 
alleging  negligence,  generally,  in  the  operation  of  the  train ; 
the  second  count  charging  negligence  in  operating  the  train 
at  a  rate  of  speed  of  thirty  miles  an  hour,  in  violation  of  an 
ordinance  of  the  city  of  Alton;  and  the  third  count  charging 
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operation  of  the  train  at  a  high  and  dangerous  rate  of  speed, 
a  failure  to  give  any  warning,  and,  specifically,  a  failure  to 
ring  the  bell  continuously  while  operating  the  train  within 
the  city,  as  required  by  an  ordinance  of  the  city  of  Alton. 
A  plea  of  general  issue  was  filed  to  this  declaration.  There 
was  a  verdict  in  favor  of  defendant  in  error,  assessing  his 
damages  at  $2250.  The  judgment  entered  on  this  verdict 
was  affirmed  by  the  Appellate  Court  for  the  Fourth  District 
The  cause  is  brought  here  by  writ  of  certiorari. 

The  collision  occurred  at  the  point  where  Illinois  avenue 
crosses  the  right  of  way  of  plaintiff  in  error  in  the  city  of 
Alton.  Illinois  avenue  is  a  north  and  south  street  and  inter- 
sects the  tracks  of  plaintiff  in  error  at  approximately  right 
angles.  The  accident  occurred  something  over  a  mile  east 
of  the  depot  About  300  feet  west  of  Illinois  avenue,  and 
on  the  right  of  way  of  plaintiff  in  error,  is  the  plant  of  the 
Illinois  Glass  Company.  Between  this  plant  and  Illinois 
avenue  are  three  dwelling  houses  and  a  two-story  frame 
building  used  as  a  clubroom  or  coffee-house.  This  two- 
story  frame  building  fronts  on  Illinois  avenue  and  extends 
back  parallel  with  the  right  of  way  for  62  J/^  feet.  These 
buildings  obstruct  to  a  certain  extent  the  view  of  a  train  ap- 
proaching from  the  west.  About  seven  o'clock  P.  M.,  Carl 
Herring  was  driving  his  automobile  north  on  Illinois  avenue. 
Defendant  in  error  rode  in  the  front  seat  with  him.  The 
driver's  wife  and  two  sisters  occupied  the  back  seat  The 
passenger  train  of  plaintiff  in  error  had  just  left  its  Alton 
depot  and  was  approaching  Illinois  avenue  from  the  west 
From  this  point  the  evidence  is  sharply  conflicting.  The 
occupants  of  the  automobile  testify  that  they  approached  the 
railroad  crossing  driving  about  five  miles  an  hour;  that 
they  looked  east  and  west  and  listened  to  ascertain  if  any 
train  was  approaching;  that  they  heard  no  signals  and  saw 
no  train  and  continued  across  the  tracks;  that  a  passenger 
train  traveling  twenty-five  or  thirty  miles  an  hour  came 
upon  them  without  warning  and  struck  the  automobile  a 
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little  back  of  center  and  threw  it  a  distance  of  39  feet,  turn- 
ing it  upside  down.  Three  witnesses  in  the  vicinity  corrobo- 
rated tlieir  statement  that  the  train  was  traveling  twenty- 
five  or  thirty  miles  an  hour  and  that  no  warning  was  given. 
On  the  other  hand,  eighteen  witnesses,  including  the  em- 
ployees of  plaintiff  in  error  operating  the  train,  an  express 
messenger,  a  railway  mail  clerk  and  several  passengers 
riding  on  the  train,  and  persons  .standing  in  the  street 
and  in  their  yards  near  the  crossing,  testify  tliat  the  train 
approached  the  crossing  going  very  slowly;  tliat  repair 
work  was  being  done  on  the  tracks  at  this  point  and  that 
trains  were  moving  under  slow  orders ;  that  the  whistle  was 
sounded  for  the  crossing  at  the  whistle  post  near  the  Illinois 
Glass  Company's  plant ;  that  two  sharp  blasts  of  the  whistle 
were  blown  immediately  before  the  collision,  and  that  the 
bell  on  the  engine  was  automatically  ringing  as  the  train 
approached  the  crossing  and  continued  to  ring  after  the 
train  stopped;  that  a  crossing  signal  bell  controlled  by  a 
track  circuit  had  been  ringing  for  some  time  before  the 
train  reached  the  crossing  and  was  ringing  after  the  train 
stopped;  that  the  train  came  to  a  full  stop  within  125  feet 
after  the  collision,  and  that  the  baggage  car,  which  was  the 
car  immediately  behind  the  engine,  stopped  over  the  crossing. 

The  Appellate  Court  has  determined  tliat  the  evidence 
preponderates  in  favor  of  defendant  in  error,  and  whatever 
view  of  it  we  may  entertain,  the  finding  of  the  Appellate 
Court  on  the  facts  is  conclusive  and  is  binding  upon  us. 
(McFarlane  v.  Chicago  City  Raihvay  Co,  288  111.  476.) 
The  conclusion  we  have  reached  will  require  a  re-trial  of 
this  cause,  and  hence  we  should  not  give  an  opinion  on  the 
weight  of  the  evidence.  It  is  manifest,  however,  from  what 
we  have  stated,  that  the  evidence  was  conflicting  and  that 
it  was  particularly  important  that  the  instructions  should  be 
accurate. 

The  court  at  the  instance  of  defendant  in  error  gave  to 
the  jury  this  instruction : 


Oct.  '21.]  Herring  t;.  0.  &  A.  R.  R.  Co.  217 

"The  court  instructs  the  jury  that  the  law  is,  that  the 
negligence  of  the  driver  of  the  automobile  cannot  be  im- 
puted to  the  plaintiff,  and  if  the  jury  believe  from  the 
preponderance  of  the  evidence  that  the  plaintiff  was  injured 
while  in  the  exercise  of  due  care  and  caution  for  his  own 
safety  at  and  prior  to  the  time  of  the  accident,  as  alleged 
in  the  declaration,  or  some  count  thereof,  through  the  negli- 
gence of  the  defendant,  then  the  jury  will  find  the  defendant 
guilty/' 

This  instruction  directs  a  verdict  and  authorizes  a  recov- 
ery for  negligence  generally,  without  limiting  the  negligence 
to  that  charged  in  the  declaration.  It  is  elementary  that 
recovery  can  only  be  had  on  the  negligence  charged  in  the 
declaration.  (Rattier  v.  Chicago  City  Raihvay  Co.  233  111. 
169;  Hackett  V,  Chicago  City  Railway  Co,  235  id.  116; 
Lyons  v.  Ryerson  &  Son,  242  id.  409 ;  Grifenhan  v.  Chicago 
Railways  Co.  post,  p.  590.)  An  instruction  of  this  char- 
acter permits  the  jury  to  wander  afield  and  return  a  ver- 
dict against  a  defendant  for  what  they  might  fancy  to  be 
an  act  of  negligence  though  the  act  so  considered  by  them 
to  be  negligent  was  one  which  the  law  would  not  recognize 
as  actionable.  In  a  case  where  the  evidence  is  as  conflicting 
as  it  is  in  this  case,  the  fact  that  the  law  may  be  correctly 
stated  in  other  instructions  will  not  obviate  the  error  com- 
mitted in  giving  a  bad  instruction.  In  view  of  the  record 
in  this  case  we  must  hold  that  the  giving  of  this  instruction 
was  reversible  error. 

The  judgments  of  the  Appellate  Court  and  the  city  court 

are  reversed  and  the  cause  is  remanded  to  the  city  court  of 

Alton  for  a  new  trial.  „  j      j  j  j 

Reversed  and  remanded. 

Mr.  Justice  Farmer,  dissenting. 
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(No.  13966. — Reversed  and  remanded.) 
John  Livak,  Plaintiff  in  Error,  vs.  The  Chicago  and 
Erie  Raii^road  Company  et  al.  Defendants  in  Error. 

Opinion  filed  October  22, 1^21, 

1.  Negligence — a  railroad  company  lecksing  tracks  of  another 
road  is  not  liable  for  lessor's  failure  to  fence  as  provided  by  ordi- 
nance. A  railroad  company  operating  its  trains  as  lessee  over  the 
track  of  another  company  is  not  liable  for  an  injury  to  a  child  who 
was  run  over  by  its  train,  where  the  only  negligence  charged  in 
the  declaration  was  the  failure  to  enclose  with  walls  or  fences  the 
track  upon  which  it  operated  the  train,  as  required  by  municipal 
ordinance,  and  where  there  is  no  showing  in  the  record  that  the 
lessee  company  was  in  any  way  bound  by  the  notice  to  fence  that 
was  claimed  to  have  been  given  the  lessor  company,  which  ex- 
pressly retained  the  exclusive  right  to  manage,  control  and  main- 
tain the  property.  (Curran  v.  Chicago  and  Western  Indiana  Rail- 
road Co.  289  111.  Ill,  followed.) 

2.  Same — when  railroad  company's  failure  to  fence  tracks  is  not 
proximate  cause  of  injury  to  child.  In  an  action  against  three  rail- 
road companies  for  an  injury  to  a  child  who  was  struck  by  the  train 
of  one  of  the  defendants  while  upon  the  track  of  another,  the  fail- 
ure of  the  third  defendant  company  to  fence  its  tracks,  which  ran 
parallel  with  the  tracks  upon  which  the  child  was  injured,  cannot 
be  regarded  as  the  proximate  cause  of  the  injury.  (Curran  v.  Chi- 
cago and  Western  Indiana  Railroad  Co.  289  111.  iii,  adhered  to.) 

3.  Same — judgment  cannot  be  reversed  oj  to  one  or  more  de- 
fendants and  affirmed  as  to  another.  A  judgment  against  several 
defendants  cannot  be  reversed  as  to  one  or  more  defendants  and 
affirmed  as  to  another,  as  the  judgment  is  a  unit  and  must  stand 
against  all  the  defendants  or  fail  as  to  all. 

4.  Same — when  it  is  a  question  of  fact  whether  railroad  com- 
pany's failure  to  fence  tracks  was  the  proximate  cause  of  the  in- 
jury. Where  a  municipal  ordinance  requires  a  railroad  company  to 
enclose  its  tracks  by  walls  or  fences,  in  an  action  of  damages  for 
an  injury  to  a  child  who  was  struck  by  the  train  of  a  lessee  com- 
pany while  upon  the  tracks  of  the  lessor,  it  is  a  question  for  the 
jury  whether  or  not  the  child  would  have  gone  upon  the  tracks 
if  a  fence  had  been  built  and  whether  or  not  the  failure  to  build 
a  fence  or  wall  was  the  proximate  cause  of  the  injury.  (Heiting 
v.  Chicago,  Rock  Island  and  Pacific  Railway  Co.  252  111.  466,  and 
Carlin  v.  Chicago  and  Western  Indiana  Railroad  Co.  297  id.  184, 
followed;  Curran  v.  Chicago  and  Western  Indiana  Railroad  Co. 
289  id.  Ill,  distinguished.) 
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Writ  op  Error  to  the  First  Branch  Appellate  Court 
for  the  First  District; — ^heard  in  that  court  on  appeal  from 
the  Superior  Court  of  Cook  county ;  the  Hon.  Joseph  H. 
Fitch,  Judge,  presiding. 

Finn  &  M11.1.ER,  and  Firmer  M.  Leesman,  for  plaintiff 
in  error. 

Adams,  Foi,i.ansbee,  Hawi^ey  &  Shorey,  (Mitchei.1* 
D.  Foi,i,ANSBEE,  and  Clyde  E.  Shorey,  of  counsel,)  for 
defendant  in  error  the  Chicago  and  Erie  Railroad  Company. 

C.  G.  Austin,  Jr.,  J.  Raymond  Barse,  and  Samuei. 
Kassei.,  for  defendant  in  error  the  Chicago  and  Western 
Indiana  Railroad  Company. 

G1.ENN0N,  Cary,  Walker  &  Murray,  for  defendant 
in  error  the  New  York,  Chicago  and  St.  Louis  Railroad 
Company. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

John  Livak,  plaintiff  in  error,  a  minor  of  the  age  of  five 
years,  by  Leo  N.  Rivkin,  his  guardian,  recovered  a  judg- 
ment in  the  superior  court  of  Cook  county  in  the  sum  of 
$18,000  against  the  Chicago  and  Erie  Railroad  Company, 
the  Chicago  and  Western  Indiana  Railroad  Company  and 
the  New  York,  Chicago  and  St.  Louis  Railroad  Company, 
defendants  in  error.  On  appeal  to  the  Appellate  Court  for 
the  First  District  that  court  reversed  the  judgment  of  the 
trial  court  without  remanding  the  cause,  expressly  denying 
any  intention  to  make  a  finding  of  fact  different  from  that 
found  by  the  trial  court.  Petition  for  certiorari  was  al- 
lowed by  this  court  to  review  the  record  on  error. 

The  declaration  contained  six  counts,  averring  that  de- 
fendants in  error,  as  owners,  lessors  and  lessees,  were  in 
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possession  and  control  and  operated  certain  steam  railroad 
systems  in  the  city  of  Chicago,  the  rights  of  way  of  which 
contain  six  parallel  tracks  running  at  grade  in  a  southeast- 
erly and  northwesterly  direction  across  One  Hundred  and 
Seventh  and  One  Hundred  and  Eighth  streets  and  near 
Bensley  avenue,  in  said  city.  All  the  counts  set  forth  a  cer- 
tain ordinance  of  the  city  of  Chicago  enacted  March  26, 
1890,  providing,  in' substance,  that  every  person  or  corpo- 
ration owning,  leasing  or  operating  a  steam  railroad  in  the 
corporate  limits  of  the  city  shall,  in  such  time  as  may  be 
prescribed  by  the  mayor  and  commissioner  of  public  works, 
construct  or  cause  to  be  constructed  on  each  side  of  its 
tracks,  and  in  such  place  as  the  mayor  and  commissioner 
aforesaid  shall  approve  or  direct,  except  at  public  street 
crossings,  substantial  walls  or  fences  of  such  material,  de- 
signs, proportions  and  height  as  shall  be  determined  and 
approved  by  such  mayor  and  commissioner.  The  counts 
further  allege  that  said  ordinance  was  re-enacted  in  1905 
as  section  1994  and  in  191 1  as  section  2198  of  the  revised 
municipal  code  of  said  city,  and  the  revised  ordinances  are 
set  forth  in  the  declaration.  The  fifth  and  sixth  counts 
of  the  declaration  set  up  the  provisions  of  section  2183  of 
the  municipal  code  of  Chicago  for  the  year  191 1,  and  sec- 
tion 2199  thereof.  All  the  counts  charge  that  the  defend- 
ants in  error  constructed  fences  along  their  rights  of  way 
at  and  near  the  place  of  the  accident  in  pursuance  of  the 
direction  of  the  mayor  and  commissioner  of  public  works, 
but  that  they  thereafter  negligently  failed  to  maintain  the 
fences  and  allowed  them  to  become  broken  down  and  out 
of  repair,  and  as  a  direct  consequence  thereof  plaintiff  in 
error,  while  passing  over  the  tracks  of  defendants  in  error 
at  one  of  the  broken  places  in  the  fences  near  One  Hun- 
dred and  Eighth  street,  was  struck  and  injured  by  a  certain 
engine  and  train  of  cars  operated  by  defendants  in  error. 
Counts  5  and  6  also  charge  that  defendants  in  error  for  a 
long  time  prior  to  the  injury  of  plaintiff  in  error,  May  15, 
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1914,  operated  their  trains  greatly  in  excess  of  the  six  and 
ten  miles  per  hour  limit  named  in  section  2183  and  had 
operated  their  railroads  and  enjoyed  the  benefits  of  higher 
speed  conferred  by  sections  2198  and  2199.  The  ordinances 
thus  pleaded  in  the  declaration  are  the  same  ordinances 
that  were  pleaded  in  the' declaration  in  the  case  of  Carlin 
V.  Chicago  and  Western  Indiana  Railroad  Co.  297  111.  184. 
The  facts  as  they  appear  in  the  record  are,  that  the 
Chicago  and  Western  Indiana  Railroad  Company  owns  the 
four  easterly  tracks  crossing  One  Hundred  and  Seventh 
and  One  Hundred  and  Eighth  streets  and  that  they  are  sit- 
uated on  the  westerly  side  of  its  right  of  way,  which  is 
sixty-six  feet  wide  at  those  crossings.  The  New  York, 
Chicago  and  St.  Louis  Railroad  Company  owns  the*  two 
westerly  tracks  situated  on  the  easterly  side  of  its  right  of 
way,  which  joins  that  of  the  Chicago  and  Western  Indiana 
and  is  also  sixty-six  feet  wide.  All  of  the  tracks  are  paral- 
lel at  said  street  crossings.  The  Chicago  and  Erie  Rail- 
road Company  operated  trains  upon  and  along  the  tracks 
of  the  Chicago  and  Western  Indiana  Railroad  Company 
as  lessee,  and  it  was  a  train  owned  and  so  operated  by 
this  company  that  injured  the  plaintiff  in  error,  who  lived 
on  Bensley  avenue  between  One  Hundred  and  Seventh  and 
One  Hundred  and  Eighth  streets,  about  a  block  and  one- 
half  east  of  the  railroad  tracks.  Bensley  avenue  runs  north 
and  south  and  One  Hundred  and  Seventh  and  One  Hun- 
dred and  Eighth  streets  east  and  west.  On  the  morning  of 
May  15,  1914,  plaintiff  in  error,  accompanied  by  another 
small  boy,  left  his  home  and  crossed  the  six  railroad  tracks 
for  the  purpose  of  picking  wild  flowers,  which  grew  on 
the  west  side  of  the  tracks.  They  picked  the  flowers  and 
started  back  across  the  tracks  going  home.  They  had 
crossed  all  of  the  tracks  except  the  east  track  of  the  Chi- 
cago and  Western  Indiana,  and  as  they  approached  it  plain- 
tiff in  error  tripped  and  fell  upon  the  track  and  caught 
his  foot  in  a  hole  between  the  ties.    While  attempting  to 
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loosen  his  foot  a  train  operated  by  the  Chicago  and  Erie 
Railroad  Company  ran  over  his  leg,  inflicting  such  inju- 
ries as  made  it  necessary  to  amputate  his  leg  between  the 
ankle  and  knee.  He  was  injured  between  One  Hundred 
and  Seventh  and  One  Hundred  and  Eighth  streets  and  was 
found  shortly  thereafter  by  a  policeman  about  one  hundred 
feet  from  the  track,  crawling  towards  home.  Immediately- 
west  of  where  plaintiff  in  error  was  found  there  were  parts 
of  an  old  barbed  wire  fence  on  the  east  side  of  the  right 
of  way  of  the  Chicago  and  Western  Indiana  Railroad  Com- 
pany about  fifteen  feet  east  of  the  east  track,  which  fence 
was  broken  at  several  places. 

It  is  contended  by  defendants  in  error  that  plaintiff  in 
error  and  his  companion  gave  a  different  version  of  their 
intentions  and  transactions  to  other  parties  shortly  after  the 
accident  than  was  given  by  them  on  the  trial,  but  as  the 
Appellate  Court  reversed  the  judgment  for  errors  of  law, 
only,  plaintiff  in  error  is  entitled  to  have  the  facts  shown 
by  his  evidence  considered  as  here  stated  for  the  purpose 
of  this  review  of  the  record,  as  the  jury  evidently  made 
the  same  finding. 

The  evidence  tended  to  show  that  the  New  York,  Chi- 
cago and  St.  Louis  Railroad  Company  had  been  notified  to 
build  a  fence  on  its  right  of  way  in  conformity  with  the 
ordinance  of  March  26,  1890,  and  that  that  company  had 
enclosed  specifications  to  the  city  authorities  of  the  fence 
it  proposed  to  build,  in  its  letter  of  September  4,  1890,  to 
W.  H.  Purdy,  commissioner  of  public  works,  stating  that 
it  would  arrange  for  its  superintendent,  Gorham,  to  arrange 
a  meeting  with  the  engineer  of  the  city  and  go  over  the 
ground  and  decide  as  to  the  kind  of  fence  that  was  to  be 
put  up,  and  to  see  the  locations  where  it  was  impossible  to 
put  up  any  fenx:e  on  account  of  adjacent  waterways.  The 
evidence  also  tends  to  show  that  this  railroad  company  re- 
ceived permits  from  the  city  to  operate  its  trains  with  ref- 
erence to  speed  on  condition  that  it  complied  with  its  duty 
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to  fence  its  road;  that  in  1891  there  was  built  on  its  right 
of  way  west  of  the  tracks  a  fence  from  One  Hundred  and 
Sixth  street  to  One  Hundred  and  Tenth  street,  except  across 
One  Hundred  and  Eighth  street,  which  was  then  open  for 
travel,  and  that  this  street  was  closed  to  travel  in  about 
1912;  that  it  had  operated  its  trains  after  1891  greatly  in 
excess  of  the  six  and  ten-mile  limit  allowed  for  freight  and 
passenger  trains  in  the  absence  of  such  fence  or  wall,  and 
that  its  speed  for  passenger  trains  at  the  point  in  question 
exceeded  thirty  miles  an  hour.  This  latter  railroad  com- 
pany makes  no  claim  that  it  had  not  been  noticed  by  the 
city  authorities  to  erect  such  fences  or  that  it  had  erected 
them  after  being  notified  to  do  so. 

To  prove  notice  to  the  Chicago  and  Western  Indiana 
Railroad  Company  to  comply  with  the  requirements  of  the 
ordinance  in  regard  to  building  fences,  plaintiff  in  error  of- 
fered in  evidence  the  same  letters  and  documents  that  were 
offered  for  that  purpose  against  it  in  the  Carlin  case,  supra, 
to-wit,  the  letter  of  March  27,  1890,  to  "sundry  railroads," 
signed  by  the  commissioner  of  public  works;  the  letter  of 
April  18,  1890,  addressed  to  the  vice-president  of  this  de- 
fendant and  signed  by  the  commissioner;  the  document 
designated  as  No.  1233,  headed,  "City  of  Chicago,  Depart- 
ment of  Public  Works,  April  2, 1890,"  etc. ;  a  copy  of  the 
letter  dated  September  3,  1890,  addressed  to  several  rail- 
roads, including  this  defendant;  also  a  copy  of  the  let- 
ter dated  January  18,  1891,  directed  to  "Benjamin  Thomas, 
V.  P.  &  Genl.  Mgr.  C.  &  W.  I.  R.  R.  Co.,"— all  of  which 
were  referred  to  in  the  Carlin  case  and  there  held  to  be  suf- 
ficient notice  to  the  defendant.  Plaintiff  in  error  also  in- 
troduced oral  testimony  tending  to  show  that  in  189 1  there 
was  a  fence  built  on  the  right  of  way  of  this  defendant  on 
the  east  side  of  its  tracks  from  One  Hundred  and  Sixth 
to  One  Hundred  and  Tenth  street,  except  across  One  Hun- 
dred and  Eighth  street,  and  that  that  street  was  closed  to 
travel  in  about  1912,  as  aforesaid,  and  that  since  the  build- 
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ing  of  that  fence  this  defendant  has  been  operating  its 
trains,  or  its  lessees  have  on  its  tracks,  at  the  excessive  rate 
of  speed  permitted  under  the  ordinances  where  the  required 
fences  are  built.  It  is  argued  by  this  defendant  that  the 
evidence  does  not  specifically  show  that  trains  have  since 
1 89 1  been  operating  on  its  road  at  rates  of  speed  above  the 
six  and  ten-mile  limit.  While  it  is  not  as  specific  as  it 
should  have  been,  it  does  appear  that  the  witnesses  had  ref- 
erence to  its  trains  and  tracks,  and  also  to  the  trains  of  the 
New  York,  Chicago  and  St.  Louis  Railroad  Company,  when 
they  testified  to  such  high  rates  of  speed. 

There  is  no  showing  whatever  in  the  record  that  the 
Chicago  and  Erie  Railroad  Company  was  ever  notified  to 
construct  fences  to  enclose  the  right  of  way  on  which  it 
was  operating  its  trains,  which  was  the  right  of  way  of 
the  Chicago  and  Western  Indiana  Railroad  Company.  The 
evidence  simply  shows  that  the  Chicago  and  Erie  Railroad 
Company  and  a  number  of  other  railroads  were  operating 
trains  on  the  tracks  of  the  Chicago  and  Western  Indiana 
Railroad  Company  as  its  lessees  for  a  number  of  years  be- 
fore the  accident  in  question,  and  that  their  lessor  by  the 
terms  of  the  leases  expressly  retained  the  exclusive  right  to 
manage,  operate  and  maintain  every  portion  of  the  com- 
mon property  over  which  it  and  its  lessees  were  to  operate 
their  trains,  and  that  the  entire  cost  of  the  management, 
operation,  maintenance,  repair  and  renewal  thereof,  and 
other  costs,  should  be  borne  by  the  lessees  in  proportion 
to  their  several  wheelage  use  of  the  various  portions  of 
said  railroad  to  the  total  wheelage  use  thereof.  There  is 
no  kind  of  showing  in  this  record  that  this  defendant  was 
in  any  way  bound  by  the  notice  to  fence  that  was  claimed 
to  have  been  given  its  lessor.  Therefore,  under  our  hold- 
ing in  the  case  of  Curran  v.  Chicago  and  Western  Indiana 
Railroad  Co.  289  III.  iii,  there  is  no  liability  against  the 
Chicago  and  Erie  Railroad  Company,  as  the  only  negligence 
charged  in  the  declaration  against  it  was  its  failure  to  en- 
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close  the  tracks  on  which  it  operated,  with  walls  or  fences, 
as  provided  by  said  ordinances. 

The  New  York,  Chicago  and  St.  Louis  Railroad  Com- 
pany (otherwise  referred  to  in  this  record  as  the  Nickel 
Plate  Company)  makes  its  defense  against  plaintiff  in  er- 
ror solely  on  the  ground  that  its  negligence  to  build  and 
maintain  fences  or  walls,  as  charged  in  the  declaration,  was 
not  the  proximate  cause  of  the  injury  in  question.  The 
writer  of  this  opinion  is  very  much  impressed  by  the  argu- 
ment of  plaintiff  in  error  and  the  authorities  cited  in  sup- 
port thereof,  that  the  negligence  of  this  defendant  in  er- 
ror is  a  proximate  cause  of  the  injury  to  plaintiff  in  error. 
He  started  from  home  with  a  companion  on  his  journey 
to  pick  flowers  west  of  the  right  of  way  of  this  defendant. 
According  to  the  evidence  he  had  crossed  the  right  of  way 
of  this  defendant,  had  picked  flowers  west  of  its  right  of 
way  and  was  on  his  way  back  home,  and  had  re-crossed  all 
the  six  tracks  except  the  east  one  before  he  was  injured. 
There  was  not  only  no  sufficient  fence  on  the  east  side  of 
each  right  of  way  of  these  two  railroads,  but  there  was 
none  on  the  west  side  of  each  right  of  way  to  prevent  or 
induce  him  not  to  go  on  the  railroad  tracks.  The  theory 
of  the  plaintiff's  recovery  is,  that  if  there  had  been  a  fence 
on  both  sides  of  the  railroads  a  child  of  the  age  of  plaintiff 
in  error  would  in  all  probability  not  have  crossed  the  rights 
of  way,  and  if  there  had  been  a  fence  on  the  west  side  of 
the  six  tracks  it  would  Ukewise  in  all  probability  have  pre- 
vented him  from  crossing  the  entire  rights  of  way  to  the 
place  where  he  intended  to  go.  But  under  the  holding  in 
the  case  of  Curran  v.  Chicago  and  Western  Indiana  Rail- 
road Co.  supra,  the  alleged  negligence  of  this  defendant  in 
error  is  not  the  proximate  cause  of  the  injury  to  plaintiff 
in  error  on  the  tracks  of  the  other  defendant  in  error.  It 
is  distinctly  held  in  the  Curran  case  that  the  failure  of  the 
railroad  company  to  fence  its  tracks  according  to  the  terms 
of  the  ordinances  in  question  cannot  be  held  to  be  the  proxi- 
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mate  cause  of  an  injury  to  a  person  by  a  train  on  a  paral- 
lel track  belonging  to  another  company  which  had  failed  to 
fence  its  tracks,  though  such  person,  in  order  to  reach  the 
place  where  he  was  injured,  had  to  first  cross  the  tracks 
of  the  first  company.    We  are  bound  by  that  holding. 

It  is  argued  by  plaintiff  in  error  that  if  this  court  holds, 
as  it  now  holds,  that  there  is  no  liability  against  the  Chi- 
cago and  Erie  Railroad  Company  and  the  Nickel  Plate  Com- 
pany, we  are  authorized,  under  section  iii  of  chapter  no, 
(Kurd's  Stat.  1917,  p.  2252,)  and  under  section  3  of  chap- 
ter 76,  (Kurd's  Stat.  1917,  p.  1800,)  to  affirm  the  judg- 
ment as  to  the  other  defendant  in  error  if  we  find  it  to  be 
liable  and  to  reverse  the  judgment  as  to  the  first  named 
defendants  in  error.  The  latter  section  referred  to  simply 
provides  that  all  joint  obligations  and  covenants  shall  be 
taken  and  held  to  be  joint  and  several  obligations  and  cove- 
nants. The  other  section  provides  that  either  the  Supreme 
Court  or  the  Appellate  Court,  in  case  of  a  partial  reversal, 
shall  give  such  judgment  or  decree  as  the  inferior  court 
ought  to  have  given,  etc.  Many  other  courts  of  this  coun- 
try have  held  under  statutes  somewhat  similar  to  the  stat- 
utes referred  to,  that  such  a  procedure  as  is  contended  for 
by  plaintiff  in  error  is  proper  and  more  in  harmony  with 
justice  and  economy  in  the  disposition  of  lawsuits,  and  par- 
ticularly in  that  class  of  cases  where  the  evidence  shows  a 
complete  right  of  recovery  against  one  defendant  and  no 
right  of  recovery  whatever  against  the  other  defendants, 
and  such  practice  is  employed  very  often  in  tort  actions 
and  sometimes  in  actions  ex  contractu.  This  court  has 
held  for  about  seventy  years,  beginning  with  McDonald  v. 
Wilkie,  13  111.  22,  that  a  judgment  against  several  defend- 
ants, whether  rendered  in  an  action  for  tort  or  on  a  con- 
tract, is  a  unit  and  cannot  be  reversed  as  to  one  or  more 
defendants  and  affirmed  as  to  the  others.  (Seymour  v. 
Richardson  Fueling  Co.  205  111.  77 ;  Nordhaus  v.  Vandalia 
Railroad  Co.  242  id.  166.)     Numerous  other  decisions  of 
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this  court  are  to  the  same  effect,  but  while  there  is  much 
good  reason,  as  well  as  economy,  in  adopting  the  new  pro- 
cedure followed  by  many  of  the  courts  of  this  country,  the 
majority  of  the  members  of  this  court  adhere  to  the  com- 
mon law  rule  that  a  judgment  is  a  unit  and  must  stand 
against  all  the  defendants  or  fail  as  to  all,  as  the  rule  has 
so  long  been  in  vogue  in  this  jurisdiction. 

The  defendant  in  error  the  Chicago  and  Western  In- 
diana Railroad  Company  argues  that  if  it  be  conceded  that 
it  is  guilty  of  the  negligence  charged  in  the  declaration 
such  negligence  is  not  a  proximate  cause  of  the  injury  to 
plaintiff  in  error.  This  same  question  has  been  twice  be- 
fore this  court  and  on  full  consideration  thereof  was  de- 
cided in  each  instance  against  its  contention.  (Heiting  v. 
Chicago,  Rock  Island  and  Pacific  Raihvay  Co,  252  111.  466 ; 
Carlin  v.  Chicago  and  Western  Indiana  Railroad  Co,  supra,) 
In  the  latter  case  this  court  also  held  against  this  defend- 
ant's contention  that  plaintiff  in  error  was  a  trespasser  or 
licensee  and  that  it  owed  him  no  duty  except  to  refrain 
from  wantonly  and  willfully  injuring  him.  It  was  held  in 
the  former  case  that  one  of  the  objects  of  the  ordinances 
in  question  in  requiring  a  wall  or  fence  built  was  to  pro- 
tect persons  against  the  danger  of  going  on  or  crossing  the 
tracks  of  steam  railroads  operated  within  the  city  limits. 
Plaintiff  in  error  was  only  five  years  of  age,  and  there  can 
be  no  question  that  had  the  tracks  in  question  been  pro- 
tected by  walls  or  high  fences  of  the  character  provided 
for  in  the  ordinances,  he  in  all  probability  would  not  have 
undertaken  to  go  on  or  across  the  tracks.  It  was  at  least 
a  question  for  the  jury  as  to  whether  or  not  plaintiff  in 
error  would  have  been  likely  to  go  upon  the  tracks  if  such 
fence  had  been  built,  and  consequently  a  question  of  fact 
as  to  whether  or  not  such  failure  to  build  fences  or  walls 
was  the  proximate  cause  of  his  injury.  To  hold  that  the 
boy  was  a  trespasser  and  not  entitled  to  recover  would  be, 
in  effect,  to  defeat  the  very  object  of  the  ordinance,  as  we 
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have  previously  held,  and  we  are  not  disposed  to  overrule 
the  decisions  in  either  of  the  foregoing  cases. 

The  principal  contentions  of  the  Chicago  and  Western 
Indiana  Railroad  Company  are,  that  the  proof  fails  to  show 
that  it  was  notified  to  protect  its  tracks  by  building  walls 
or  fences,  or  that  it  built  any  fence  on  its  right  of  way  as 
a  compliance  with  such  ordinances.  It  is  therefore  argued 
that  it  was  not  guilty  of  the  negligence  charged  in  the  dec- 
laration and  that  the  court  erred  in  admitting  the  several 
ordinances  aforesaid  against  it,  and  that  the  Appellate 
Court  properly  reversed  the  judgment  without  remanding 
the  cause  as  to  it.  It  made  practically  the  same  contert- 
tions  in  the  Carlin  case,  supra,  to  which  reference  has  al- 
ready been  made,  and  in  which  case,  under  practically  the 
same  evidence,  this  court  held  against  it.  The  lower  court 
sustained  objections  to  some  of  plaintiff  in  error's  exhibits 
offered  for  the  purpose  of  proving  notice  to  this  defendant 
to  build  walls  or  fences  in  cohipliance  with  the  ordinances. 
We  do  not  care  to  discuss  further  the  merits  of  the  case 
against  this  defendant  as  the  judgment  will  have  to  be  re- 
versed for  reasons  already  given  and  the  cause  remanded 
for  a  new  trial  against  it.  It  may  be  true,  as  now  con- 
tended by  this  defendant,  that  there  was  not  sufficient  pre- 
liminary proof  to  admit  some  of  the  copy-letters  purported 
to  have  been  mailed  to  it,  but  we  think  that  there  is  a 
very  strong  probability  that  plaintiff  in  error  may  be  able 
to  make  such  proof  on  another  hearing  and  that  the  Appel- 
late Court  erred  in  not  remanding  the  cause  for  that  pur- 
pose. The  express  holding  of  the  Appellate  Court  was  that, 
as  a  matter  of  law,  plaintiff  in  error  had  shown  no  right 
of  recovery,  and  based  such  holding  entirely  on  the  rulings 
of  this  court  in  the  Curran  case,  supra.  The  proofs  in  this 
case  are  not  at  all  like  the  proofs  in  the  case  just  cited, 
and  it  was  error  in  the  Appellate  Court,  after  making  the 
same  holding  as  to  facts  as  did  the  trial  court,  to  hold,  as 
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a  matter  of  law,  that  there  could  be  no  recovery  against 
this  defendant. 

The  judgments  of  the  Appellate  and  superior  courts  are 
therefore,  reversed,  and  the  cause  is  remanded  for  further 
proceedings  to  the  superior  court. 

Reversed  and  remanded. 


(No.  1403 1. — Reversed  and  remanded.) 

E.  L.  Beai,  et  al.  Appellees,  vs.  Edna  Susan  Higgins. — 

(Paui,  J.  Graham,  Appellant.) 

Opinion  filed  October  22, 1^21, 

1.  Wills — statement  of  the  rule  against  perpetuities.  Where  a 
devise  creates  an  interest  subject  to  a  condition  precedent  the  con- 
dition must  be  fulfilled  within  twenty-one  years  after  some  life  in 
being  at  the  creation  of  the  interest;  and  this  rule  prohibits  the 
creation  of  future  estates  which  by  any  possibility  may  not  become 
vested  within  the  time  limited  by  it. 

2.  Same — when  valid  part  of  will  must  he  upheld.  Where  a  will 
contains  separate  provisions,  some  of  which  are  valid  and  others 
invalid,  those  which  are  valid  will  be  upheld  if  they  can  be  sepa- 
rated from  the  invalid  ones  and  still  give  effect  to  the  intention  of 
the  testator  and  not  interfere  with  the  general  testamentary  scheme. 

3.  Same — when  invalid  part  renders  entire  will  void.  If  a  will 
contains  a  connected  and  inseparable  scheme  of  disposition  of  the 
estate,  each  part  of  which  is  dependent  upon  the  other,  so  that  the 
presumed  intention  of  the  testator  will  be  defeated  if  a  valid  pro- 
vision is  retained  while  an  invalid  part  is  rejected,  or  if  manifest 
injustice  will  result  to  the  beneficiaries  from  such  a  construction, 
then  all  the  provisions  must  be  construed  together  and  all  must 
be  held  void. 

4.  Same — when  violation  of  rule  against  perpetuities  will  not 
render  entire  will  void — trust.  Provisions  for  the  creation  of  suc- 
cessive life  estates  in  rents  and  profits  and  the  final  disposition  of 
the  fee  beyond  the  limitation  of  the  rule  against  perpetuities  will 
not  render  void  the  disposition  of  similar  life  estates  in  preceding 
clauses  in  favor  of  the  testatrix's  husband  and  after  his  death  to 
her  children,  even  though  the  final  provisions  of  the  will  create  a 
trust  for  the  purpose  of  carrying  out  all  the  provisions  of  the  will, 
provided  the  trust  relating  to  the  valid  life  estates  may  be  carried 
out  without  regard  to  the  invalid  provisions. 
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5.  Same — when  subsequent  clause  for  creation  of  trust  qualifies 
preceding  devise.  Where  a  testatrix  devises  "the  use,  occupation, 
rents  and  profits  of  all  real  estate"  to  her  husband  "during  his  natu- 
ral life"  and  after  his  death  devises  the  same  interest  to  her  chil- 
dren, a  subsequent  provision  for  the  creation  of  a  trust  in  the  ex- 
ecutors to  carry  out  the  provisions  of  the  will,  giving  them  power 
to  loan  money  and  rent  the  real  estate  and  pay  taxes  and  expenses, 
must  be  held  to  qualify  the  general  language  of  the  earlier  provi- 
sions giving  the  devisees  the  occupancy  of  the  estates  devised. 

ApPEAiy  from  the  Circuit  Court  of  Mercer  county ;  the 
Hoa  W11.UAM  T.  Church,  Judge,  presiding. 

Geo.  W.  Werts,  (Paui.  J.  Graham,  guardian  ad  litem,) 
for  appellant. 

Watson  &  Duvai^i,,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Ethzelda  Higgins,  a  resident  of  Mercer  county,  died 
on  or  about  October  30,  1920,  leaving  an  instrument  in 
writing  purporting  to  be  her  last  will  and  testament,  dis- 
posing of  the  real  and  personal  property  owned  by  her. 
The  will  was  admitted  to  probate  in  the  county  court  of 
Mercer  county  on  November  10,  1920,  and  thereafter  the 
appellees,  E.  L.  Beal  and  Gilbert  T.  Higgins,  named  as 
executors  in  the  will,  filed  their  bill  in  this  case  praying 
for  a  construction  of  the  will  and  the  determination  of 
the  legal  force  and  effect  of  its  provisions.  The  testatrix 
left  her  husband,  Gilbert  T.  Higgins,  and  her  children. 
Myrtle  I.  Higgins  and  William  Everett  Higgins,  her  heirs- 
at-law,  and  they  and  other  beneficiaries  of  the  will  were 
made  defendants.  The  adult  defendants  were  defaulted 
and  a  guardian  ad  litetn  was  appointed  for  Edna  Susan 
Higgins,  Flossie  Marie  Higgins,  Gilbert  Everett  Higgins, 
Richard  Fred  Higgins  and  Irie  Earl  Higgins,  minors.  The 
questions  raised  by  the  bill  were  as  to  the  validity  of  the 
fourth,  fifth  and  sixth  clauses  on  the  ground  that  they 
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violated  the  rule  against  perpetuities,  and  whether,  in 
consequence  of  their  invalidity,  the  entire  will  was  null 
and  void.  Paul  J.  Graham,  the  guardian  ad  litem,  an- 
swered, denying  that  the  entire  will  was  void  on  account 
of  the  fourth,  fifth  and  sixth  clauses  of  the  will  being 
in  violation  of  the  rule  against  perpetuities,  and  alleging 
that  the  second  and  third  clauses  of  the  will  created 
estates  which  were  independent  of  the  other  clauses  and 
not  part  of  the  general  scheme  of  the  testatrix  for  a 
disposal  of  the  property  and  should  therefore  be  given 
force  and  effect.  The  cause  was  heard  upon  the  plead- 
ings, and  the  court  found  that  the  fourth,  fifth  and  sixth 
clauses  of  the  will  were  void  and  of  no  eifect,  and  that 
because  of  their  invalidity  the  entire  will  failed  and  the 
property  descended  as  intestate  estate.  It  was  therefore 
decreed  that  the  probate  of  the  will  be  set  aside  and  the 
property,  real  and  personal,  should  pass  under  the  laws  of 
descent.    The  guardian  ad  litem  appealed  from  the  decree. 

By  the  first  clause  of  the  will  the  testatrix  directed 
the  payment  of  her  just  debts  and  funeral  expenses,  and 
the  remainder  of  the  will  is  as  follows: 

''Second — ^After  the  payment  of  such  funeral  expenses 
and  just  debts,  I  give,  devise  and  bequeath  to  my  husband, 
Gilbert  T.  Higgins,  the  use,  occupation,  rents  and  profits  of 
all  real  estate  owned  by  me,  during  his  natural  life;  also 
all  the  net  income  of  my  personal  estate  for  and  during  life. 

''Third— After  the  death  of  my  husband,  Gilbert  T.  Hig- 
gins, I  give,  devise  and  bequeath  as  follows:  To  my  son, 
William  Everett  Higgins,  my  daughter.  Myrtle  I.  Higgins, 
and  the  children  of  my  daughter-in-law,  Maggie  Higgins, 
share  and  share  alike,  the  use,  occupation,  rents  and  profits 
of  all  real  estate  owned  by  me  at  the  time  of  my  decease, 
also  share  and  share  alike  all  the  net  income  from  my  per- 
sonal estate  for  and  during  their  lives. 

"Fourth — ^After  the  death  of  all  or  either  of  the  parties 
to  whom  the  life  use  of  my  personal  and  real  estate  is  given 
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in  the  third  clause  of  this  my  last  will  and  testament,  it  is 
my  will  and  desire  that  in  each  case  the  heirs  of  the  one  so 
dying  shall  have  during  their  lives  the  same  benefits  from 
my  personal  and  real  estate  as  devised  the  parties  named  in 
said  third  clause  of  this  will. 

"Fifth — It  is  also  my  will  and  desire  that  after  the  death 
of  the  parties  to  whom  the  net  income  of  my  personal  es- 
tate and  the  use  of  my  real  estate  is  devised  in  the  fourth 
clause  of  this  will,  I  give,  devise  and  bequeath  to  the  heirs 
of  said  devisees  the  same  income  from  my  personal  and  the 
same  use  of  my  real  estate  as  those  to  whom  devised  in  the 
said  fourth  clause. 

"Sixth — ^After  the  death  of  all  the  devisees  as  stated  in 
this  will,  I  order  and  direct  that  my  estate,  both  real  and 
personal,  be  divided,  share  and  share  alike,  among  all  the 
heirs  to  whom  the  life  use  was  given  in  the  fifth  clause  of 
this  will,  for  their  sole  use  and  benefit  forever. 

"Lastly — I  make,  constitute  and  appoint  my  husband, 
Gilbert  T.  Higgins,  and  E.  L.  Beal,  of  Alexis,  Illinois,  to 
be  the  executors  of  this  my  last  will  and  testament  and  also 
trustees  for  the  purpose  of  carrying  out  the  provisions  of 
this  will,  and  with  full  power  to  loan  any  money  that  may 
be  derived  from  my  estate  and  rent  the  real  estate  and  at- 
tend to  the  collection  of  said  rent,  pay  the  taxes  and  neces- 
sary expenses  thereof,  and  to  fully  carry  out  the  provisions 
of  this  will,  hereby  revoking  all  former  wills  by  me  made." 

The  daughter-in-law,  Maggie  Higgins,  named  in  the 
third  clause  of  the  will,  is  the  wife  of  William  Everett 
Higgins,  and  the  children  named  therein  are  their  children. 

No  interest  subject  to  a  condition  precedent  is  valid 
unless  the  condition  must  be  fulfilled,  if  at  all,  within 
twenty-one  years  after  some  life  in  being  at  the  creation 
of  the  interest.  The  rule  prohibits  the  creation  of  future 
estates  which  by  possibility  may  not  become  vested  within 
the  time  limited  by  the  rule.  (Kales  on  Future  Interests, 
— 2A  ed. — sec.  119;   Hoopes  on  Executory  Interests,  255; 
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Madison  v.  Larnwn,  170  111.  65;  Drury  v.  Drury,  271  id. 
336.)  Counsel  are  agreed  that  the  fourth,  fifth  and  sixth 
clauses  of  the  will  violate  the  rule  and  are  therefore  void, 
and  that  the  second  and  third  clauses  would  be  valid 
except  for  the  inclusion  of  the  invalid  provisions.  The 
sole  question  is  whether  the  fact  that  the  invalid  clauses 
are  included  in  the  will  renders  the  entire  instrument  void 
and  of  no  effect,  and  the  only  error  assigned  is  upon  the 
finding  and  decree  that  the  entire  will  was  void. 

The  object  in  the  construction  of  a  will  is  to  ascertain 
the  intention  of  the  testator  and  to  give  it  effect  unless  it 
violates  some  rule  of  law.  The  rule  by  which  the  question 
is  to  be  determined  is,  that  where  a  will  contains  separate 
provisions,  some  of  which  are  valid  and  others  invalid, 
those  which  are  valid  will  be  upheld  if  they  can  be  sepa- 
rated from  the  invalid  ones  and  still  give  effect  to  the 
intention  of  the  testator  and  not  interfere  with  the  general 
testamentary  scheme.  If  the  will  constitutes  one  entire 
scheme  of  testamentary  disposition,  and  by  upholding  the 
valid  portions  violence  would  be  done  to  the  testator's 
intention,  all  must  fall.  If  there  is  a  connected  and  insep- 
arable scheme  of  disposition  of  the  estate,  each  part  of 
which  is  so  connected  with  the  others  that  they  are  inter- 
dependent, and  the  presumed  intention  of  the  testator 
would  be  defeated  if  one  portion  were  retained  and  other 
portions  rejected,  or  if  manifest  injustice  would  result 
from  such  construction  to  the  beneficiaries  or  some  of 
them,  then  all  the  provisions  must  be  construed  together 
and  all  must  be  held  illegal.  Lawrence  v.  Smith,  163  111. 
149;  Eldred  v.  Meek,  183  id.  26;  Nevitt  v.  Woodbum, 
190  id.  283;  Reid  v.  Voorhees,  216  id.  236;  Barrett  v. 
Barrett,  255  id.  332;  McNamara  v.  McNamara,  293  id.  54. 

Examining  this  will  to  ascertain  the  intention  of  the 
testatrix,  which  is  to  be  sustained  and  given  effect  if  it 
can  be  done  within  the  rule  stated,  it  will  be  seen  that  her 
intention  was  to  create  four  successive,  unconnected,  inde- 
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pendent  life  estates,  and  at  the  determination  of  the  last 
one  to  devise  the  remainder  in  fee.  By  the  second  clause 
she  gave  a  life  estate  to  her  husband,  Gilbert  T.  Higgins. 
After  his  death  a  life  estate  was  devised  to  the  son,  William 
Everett  Higgins,  the  daughter.  Myrtle  I.  Higgins,  and  the 
children  of  Maggie  Higgins,  wife  of  William  Everett 
Higgins,  share  and  share  alike,  in  the  rents  and  profits  of 
the  real  estate  and  the  net  income  of  the  personal  estate, 
and  this  intention  was  expressed  by  the  third  clause.  The 
fourth  clause  purported  to  give  a  life  estate  to  the  heirs- 
at-law  of  all  or  any  of  the  parties  named  in  the  third 
clause.  The  fifth  clause  attempted  to  give  a  life  estate, 
after  the  life  estate  devised  by  the  fourth  clause,  to  the 
heirs-at-law  of  the  persons  designated  by  the  fourth 
clause.  The  sixth  clause  purported  to  give  the  remainder, 
both  real  and  personal,  to  the  heirs-at-law  of  the  class 
of  persons  designated  in  the  fifth  clause.  These  estates 
were  in  no  way  dependent  on  each  other  or  so  connected 
that  the  failure  of  the  supposed  estates  mentioned  in  the 
fourth,  fifth  and  sixth  clauses  would  affect  in  any  man- 
ner the  life  estates  devised  by  the  second  and  third 
clauses.  Not  only  were  the  successive  estates  independent 
in  point  of  time  but  there  was  no  connection  between  them, 
and  it  cannot  be  said  that  if  the  testatrix  had  known  that 
the  devises  in  the  fourth,  fifth  and  sixth  clauses  would 
be  ineffective  she  would  not  have  created  the  estates  devised 
by  the  second  and  third  clauses.  There  would  be  no 
manifest  injustice  to  any  beneficiary  by  upholding  the 
second  and  third  clauses  of  the  will,  but,  on  the  contrary, 
the  intention  of  the  testatrix  expressed  in  the  third  clause 
would  be  defeated  as  to  the  children  of  the  daughter-in- 
law,  Maggie  Higgins,  wife  of  William  Everett  Higgins, 
if  that  clause  should  be  declared  void.  Her  intention  that 
the  children  should  share  with  the  son  and  daughter  in 
the  income  of  the  real  and  personal  property  during  their 
lives  should  not  be  defeated  if  it  can  reasonably  be  avoided. 
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The  existence  of  a  trust  created  by  a  will  is  often  a 
material  consideration  in  determining  whether  the  entire 
will  must  fail,  because  the  trust  usually  embraces  the  entire 
scheme  for  the  disposal  of  the  property,  and  the  objects 
of  the  trust  are  frequently  so  connected  together  that  the 
presumed  wishes  of  the  testator  would  be  defeated  if  one 
portion  were  retained  and  other  portions  rejected.  This  will 
is  somewhat  peculiar  in  respect  to  its  trust  provisions.  By  the 
second  and  third  clauses  of  the  will  the  occupation  of  the 
real  estate  is  given  in  general  terms  in  connection  with  the 
rents,  profits  and  net  income  to  the  beneficiaries,  but  after- 
ward the  executors  are  also  appointed  trustees  for  the 
purpose  of  carrying  out  the  provisions  of  the  will.  Active 
duties  are  imposed  upon  the  trustees,  and  the  will  by  clear 
and  explicit  language  requires  the  performance  of  such 
duties  by  them.  They  are  given  full  power  to  loan  any 
money  derived  from  the  estate  and  rent  the  real  estate 
and  attend  to  the  collection  of  the  rents,  pay  the  taxes 
and  necessary  expenses  thereof,  and  to  fully  carry  out  the 
provisions  of  the  will.  This  final  provision  of  the  will 
must  be  held  to  qualify  the  general  language  of  the  sec- 
ond and  third  clauses  and  to  express  the  intention  of  the 
testatrix.  The  trust  created,  however,  and  the  objects  of 
the  trust,  are  in  no  manner  connected,  and  the  trust  at- 
tempted to  be  created  for  carrying  into  effect  the  invalid 
clauses  has  no  relation  to  the  trust  for  giving  effect  to  the 
second  and  third  clauses.  The  second  and  third  clauses 
should  be  sustained  to  carry  into  effect  the  intention  of  the 
testatrix  so  far  as  permitted  by  rules  of  law. 

The  decree  is  reversed  and  the  cause  remanded  to  the 
circuit  court,  with  directions  to  enter  a  decree  in  accord- 
ance with  the  views  expressed  in  this  opinion. 

Reversed  and  remanded,  with  directions. 
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(No.  13807. — Reversed  and  remanded.) 

Daisy  Petro,  Adnix.  Appellee,  vs,  Wai^ker  D.  Hines, 
Director  General  of  Railroads,  Appellant. 

Opinion  filed  October  22,  ig2i, 

1.  Negligence — there  must  he  evidence  that  the  party  injured 
was  in  the  exercise  of  due  care.  To  justify  a  recovery  in  an  action 
for  damages  for  personal  injury  there  must  be  evidence  of  due 
care  by  the  injured  person,  and  where  the  injury  results  in  death 
and  there  are  no  eye-witnesses  of  the  accident  it  is  competent  to 
prove  that  the  deceased  was  a  man  of  careful  habits. 

2.  Same — ivhen  evidence  that  deceased  was  a  man  of  careful 
habits  is  not  admissible.  In  an  action  for  wrongful  death,  evidence 
of  the  habits  of  the  deceased  as  to  care  and  prudence  is  not  ad- 
missible where  there  is  an  eye-witness  of  the  injury,  as  the  jury 
must  determine  from  the  testimony  of  this  witness  and  from  the 
facts  and  circumstances  surrounding  the  injury  whether  the  de- 
ceased was  careful  or  negligent  at  the  time  he  was  killed.  {lUi- 
nois  Central  Railroad  Co,  v.  Asaline,  171  111.  313,  explained.) 

3.  Same — questions  of  negligence  and  of  contributory  negli- 
gence are  ordinarily  for  the  jury.  Negligence  and  contributory 
negligence  are  ordinarily  questions  of  fact  for  the  jury,  and  so 
long  as  the  questions  whether  either  party  has  performed  his  legal 
duty  or  has  observed  that  degree  of  care  and  caution  imposed  upon 
him  by  law  involve  the  weighing  and  consideration  of  evidence 
they  must  be  submitted  as  questions  of  fact. 

4.  Same — what  does  not  render  proof  of  careful  habits  admis- 
sible. In  a  railroad  accident  case,  where  the  locomotive  fireman 
has  testified  at  the  coroner's  inquest  and  on  a  former  trial  of  the 
case  that  he  was  an  eye-witness  to  the  accident,  the  plaintiff  is 
not  entitled  to  prove  the  reputation  of  the  deceased  for  careful 
habits  merely  because  the  plaintiff  challenges  the  veracity  of  the 
eye-witness. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Kankakee  county;  the  Hon.  Arthur  W.  DeSelm, 
Judge,  presiding. 

W.  R.  Hunter,  and  C.  M.  Clay  Buntain,  for  appel- 
lant. 
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Augustine  J.  Bowe,  and  Wii^uam  J.  BowE,  for  ap- 
pellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

April  I,  1918,  appellant,  Walker  D.  Hines,  as  Director 
General   of    Railroads,    was   operating   the    Chicago   and 
Eastern  Illinois  Railroad  from  Chicago  south  through  the 
State  of  Illinois.     Between  Grant  Park  and  Momence,  in 
Kankakee  county,  the  road  ran  through  a  farm  operated 
by  John  Petro,  deceased.     West  of  the  right  of  way  is 
a  wooded  hill,  on  which  ire  located  the  farm  buildings. 
East  of  the  right  of  way  are  level,  open  fields.     There 
are  three  tracks  on  the  right  of  way  through  this  farm. 
The  railroad  runs  almost  directly  south  from  Grant  Park 
until  it  reaches  this  farm,  when  it  curves  to  the  west  around 
the  hill  on  which  the  buildings  are  located.     Across  the 
tracks  east  of  the  buildings  is  a  farm  crossing.    The  right 
of  way  is  fenced  and  there  is  a  gate  in  each  fence.    At  the 
farm  crossing  the  tracks  are  planked.     During  the  day 
deceased  had  worked  in  one  of  the  fields  on  the  east  side 
of  the  right  of  way.    About  sundown  he  left  his  work  and 
started  toward  the  house.     Appellant's  south-bound  pas- 
senger train,  due  out  of  Grant  Park  at  7:13  P.  M.,  left 
there  a  few  minutes  late.     It  was  running  on  the  west  or 
south-bound  track.     The  fireman,  who  was  sitting  on  the 
left-hand  side  of  the  engine  cab  at  the  time  of  the  acci- 
dent, testified  that  when  the  train  was  between  1000  and 
1300  feet  north  of  the  farm  crossing  he  saw  deceased  at 
the  gate  on  the  east  side;  that  deceased  turned  from  the 
gate  and  walked  at  an  ordinary  ^ace  toward  the  tracks; 
that  the  engineer  sounded  the  whistle  for  the  crossing  about 
this  time  and  that  the  bell  was  automatically  ringing;  that 
deceased  continued  to  walk  toward  the  south-bound  track, 
and  that  he  looked  toward  the  train  when  it  was  75  or  100 
feet  away  and  then  began  to  run  across  the  track  in  front 
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of  the  train.  The  engineer,  who  was  sitting  on  the  right- 
hand  side  of  the  engine  cab,  testified  that  the  first  he 
knew  of  the  presence  of  deceased  was  when  he  saw  his 
body  rolling  into  the  ditch  on  the  west  side  of  the  track. 
The  train  was  stopped  and  deceased  was  taken  to  Momence, 
where  he  died  without  gaining  consciousness.  Appellee 
filed  her  declaration  in  the  circuit  court  of  Kankakee 
county,  in  which  she  charged  that  appellant  operated  his 
train  without  a  headlight  after  sundown,  in  violation  of 
the  statute,  and  that  he  otherwise  negligently  and  carelessly 
operated  and  managed  said  train.  A  plea  of  general  issue 
was  filed  and  the  cause  was  submitted  to  a  jury.  They 
returned  a  verdict  of  guilty,  fixing  appellee's  damages  at 
$10,000.  Judgment  was  rendered  on  this  verdict,  and  this 
judgment  was  affirmed  on  review  by  the  Appellate  Court 
for  the  Second  District.  A  certificate  of  importance  was 
granted  and  this  appeal  prosecuted. 

Appellee,  over  the  objection  of  appellant,  was  permit- 
ted to  prove  that  deceased  was  a  man  of  careful  habits. 
Such  proof  is  admissible  where  there  are  no  eye-witnesses 
to  the  accident.  The  rule  adopted  in  this  State  and  approved 
by  repeated  decisions  requires  the  plaintiff  in  a  personal 
injury  case  to  prove  that  the  person  injured  was  in  the 
exercise  of  due  care  at  the  time  he  sustained  the  injury 
for  which  damages  are  sought.  Where  the  injury  results 
in  death  and  suit  is  brought  by  a  personal  representative 
the  personal  representative  must  show  that  deceased  exer- 
cised ordinary  care  to  avoid  the  injury,  but  it  is  not  nec- 
essary, especially  where  no  one  saw  the  killing,  to  prove 
such  care  by  direct  testimony  but  such  care  may  be  proven 
by  circumstantial  evidence.  (Illinois  Central  Railroad  Co. 
V.  Nowicki^i4S  111.  29;  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Co,  v.  Keenan,  190  id.  217;  Illinois 
Central  Railroad  Co.  v.  Prickett,  210  id.  140;  Chicago  and 
Alton  Railway  Co,  v.  Wilson,  225  id.  50;  Collison  v.  Illi- 
nois Central  Railroad  Co.  239  id.  532 ;  Moore  v.  Bloom- 
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ington,  Decatur  and  Champaign  Railroad  Co.  295  id.  63.) 
But  where  there  is  an  eye-witness  who  saw  the  infliction  of 
the  injury,  the  jury  must  then  determine  from  the  testi- 
mony of  this  witness  and  from  the  facts  and  circumstances 
surrounding  the  injury  whether  deceased  was  careful  or 
negligent,  and  in  such  case  evidence  of  the  habits  of  de- 
ceased as  to  care  and  prudence  is  not  admissible.  (Chicago, 
Rock  Island  and  Pacific  Railway  Co.  v.  Clark,  108  111.  113.) 
There  was  at  least  one  eye-witness  to  this  accident,  and 
the  court  erred  in  refusing  to  exclude  this  evidence. 

The  fireman  who  testified  on  this  trial  that  he  was  an 
eye-witness  to  the  accident  had  testified  at  the  coroner's 
inquest  and  at  a  former  trial  of  this  cause.  On  both  of 
these  occasions  he  had  given  substantially  the  same  testi- 
mony that  he  gave  on  this  trial.  When  appellee  offered 
to  show  that  deceased  was  a  man  of  careful  and  prudent 
habits  appellant  objected  on  the  ground  that  the  evidence 
was  incompetent  unless  appellee  could  show  that  there  were 
no  eye-witnesses.  Counsel  for  appellee  contended  that 
tmder  the  rule  laid  down  in  Illinois  Central  Railroad  Co. 
V.  Ashline,  171  111.  313,  the  testimony  was  competent  if 
appellee  could  raise  a  substantial  doubt  as  to  whether  there 
was  actually  an  eye-witness,  his  point  being  that  the  fireman 
testified  falsely  and  that  he  did  not  actually  see  deceased 
go  upon  the  track.  The  rule  announced  in  the  Ashline  case 
is  no  different  from  the  rule  announced  in  all  other  cases 
in  this  State  on  the  subject.  It  was  said  in  the  Ashline  case: 
"The  evidence  leaves  the  question  in  doubt  whether  any 
person  saw  the  deceased  when  he  was  struck  by  the  train, 
and  when  such  is  the  case  we  are  inclined  to  think  the 
evidence  admissible."  The  evidence  is  not  set  out  in  the 
opinion  and  we  are  not  able  from  the  opinion  to  determine 
exactly  what  was  meant  when  the  court  said  that  there 
was  doubt  whether  there  was  an  eye-witness.  Whatever 
was  meant  by  the  language  used,  it  did  not  mean  that  the 
trial  court  could  permit  evidence  of  habits  of  care  and 


240  Petro  V,  HiNES.  [299  IlL 

prudence  to  go  to  the  jury  whenever  a  party  to  a  suit 
challenges  the  veracity  of  witnesses  who  testify  that  they 
saw  the  accident  If  tliey  have  a  right  to  challenge  the 
veracity  of  one  witness  they  would  have  an  equal  right  to 
challenge  the  veracity  of  any  number  of  witnesses.  Ap- 
pellant did  not  tender  his  witness  to  appellee  at  thje  time 
he  made  his  objection.  Granting,  without  deciding,  that 
the  trial  court  committed  no  error  by  permitting  this  evi- 
dence to  go  to  the  jury  in  the  first  instance,  it  was  with- 
out question  error  to  deny  appellant's  motion,  at  the  close  of 
all  the  evidence,  to  exclude  the  evidence  of  careful  habits 
of  deceased. 

At  the  close  of  appellee's  evidence,  and  again  at  the 
close  of  all  the  evidence,  appellant  moved  the  court  to  in- 
struct the  jiuy  to  find  the  defendant  not  guilty,  on  the 
ground  that  there  was  not  sufficient  evidence  before  the 
jury  to  sustain  her  cause  of  action.  All  controverted  ques- 
tions of  fact  have  been  settled  by  the  judgment  of  the 
Appellate  Court  and  we  are  limited  in  our  review  of  the 
case  to  the  determination  of  the  question  of  law  presented 
by  this  motion.  The  general  rule  is  that  negligence  and 
contributory  negligence  are  questions  of  fact  for  the  jury, 
and  so  long  as  a  question  remains  whether  either  party  has 
performed  his  legal  duty  or  has  observed  that  degree  of 
care  and  caution  imposed  upon  him  by  law,  and  the  deter- 
mination of  the  question  involves  the  weighing  and  con- 
sideration of  evidence,  the  question  must  be  submitted  as 
one  of  fact.  (Chicago,  St.  Louis  and  Pittsburg  Railroad 
Co.  V.  Hutchinson,  120  III.  587;  Austin  v.  Public  Service 
Co,  ante^  p.  112.)  Before  we  can  say,  as  a  matter  of  law, 
that  there  was  no  negligence  on  the  part  of  the  defendant 
or  that  there  was  such  contributory  negligence  on  the  part 
of  the  plaintiff  as  to  defeat  recovery,  we  must  be  able  to  say 
that  all  reasonable  minds  must  agree  that  the  defendant 
was  not  negligent  in  his  acts  or  that  the  injury  was  the 
result  of  plaintiff's  own  negligence.    Inasmuch  as  we  have 
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decided  that  this  judgment  must  be  reversed  we  prefer  to 
remand  the  case  for  a  new  trial  and  to  leave  this  question 
open,  to  be  determined  in  view  of  whatever  evidence  may  be 
submitted  on  that  trial. 

There  are  other  errors  assigned  and  argued,  but  inas- 
much as  they  are  not  likely  to  occur  on  another  trial  of 
this  cause  we  have  concluded  that  to  discuss  them  would 
unnecessarily  lengthen  this  opinion. 

After  striking  out  the  evidence  of  careful  habits  of  de- 
ceased there  is  no  evidence  in  this  record  of  due  care,  and 
the  judgments  of  the  Appellate  Court  and  the  circuit  court 
are  reversed  and  the  cause  is  remanded  to  the  circuit  court 
of  Kankakee  county  for  a  new  trial. 

Reversed  and  remanded. 


(No.  14049. — ^Judgment  affirmed.) 

The  PEOPI.E  OF  THE  State  of  Ii^unois,  Defendant  in  Er- 
ror, vs.  Mike  Stankevic,  Plaintiff  in  Error. 

Opinion  filed  October  22,  ip2i. 

1.  Criminal  law — when  instruction  as  to  reasonable  doubt  is 
not  misleading.  Where  the  jury  are  fully  instructed  as  to  the 
presumption  of  the  defendant's  innocence,  the  fact  that  an  instruc- 
tion defining  reasonable  doubt  speaks  of  it  as  a  doubt  which  the 
jury  are  "permitted"  to  entertain  does  not  tend  to  mislead  the  jury 
into  believing  that  an  acquittal  is  not  obligatory  if  they  have  a 
reasonable  doubt,  particularly  where  the  sole  purpose- of  the  in- 
struction is  to  define  the  term  reasonable  doubt  and  to  show  that 
it  must  be  as  to  the  whole  case  and  not  as  to  any  particular  fact. 

2.  Same — when  instructions  are  properly  refused.  Instructions 
are  properly  refused  where  they  are  limited  to  particular  facts  and 
circumstances  and  not  to  the  whole  evidence  or  where  they  are 
fully  covered  by  other  instructions  given. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  A1.BERT  C.  Barnes,  Judge,  presiding. 

T.  Fred  Laramie,  for  plaintiff  in  error, 

299-16 
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Edward  J.  Brundage,  Attorney  General,  Robert  E. 
Crowe,  State's  Attorney,  Ai^bert  D.  Rodenberg,  Wii> 
t,iAU  Lister,  and  Edward  E.  Wii^on,  for  the  People. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Plaintiff  in  error,  Mike  Stankevic,  was  convicted  in 
the  criminal  court  of  Cook  county  of  rape  upon  the  person 
of  Annie  Yuketis,  a  child  eleven  years  old,  and  was  sen- 
tenced for  a  term  of  five  years  in  the  penitentiary.  He  has 
brought  the  record  to  this  court  as  a  return  to  a  writ  of 
error. 

The  court  is  asked  to  set  aside  the  judgment  of  the 
criminal  court  on  tlie  ground  that  the  verdict  is  not  sup- 
ported by  the  evidence,  and  the  arguments  on  both  sides 
are  devoted  mainly  to  that  question. 

It  was  charged  that  the  crime  was  committed  on  March 
I,  1919.  The  defendant  was  forty-seven  years  of  age, 
married  and  living  with  his  family,  consisting  of  his  wife, 
four  children  to  whom  he  was  both  uncle  and  step-father, 
and  two  children  of  his  own.  Annie  Yuketis  was  eleven 
years  of  age  and  lived  with  her  parents  and  family.  The 
families  had  formerly  lived  in  different  flats  or  apartments 
in  the  same  building  but  the  defendant  had  moved  to  an- 
other place  near  by.  They  were  all  Lithuanians,  and  Annie 
was  accustomed  to  play  with  the  defendant's  step-daughter 
Mary,  a  child  nine  years  of  age.  Annie  testified  that  on 
March  i,  19 19,  she  went  between  one  and  two  o'clock  in 
the  afternoon  to  defendant's  home  for  Mary  to  go  to  the 
movies;  that  the  defendant  told  her  and  Mary  to  come  into 
the  shanty  out  in  the  alley  and  he  would  give  them  a  nickel 
to  go  to  the  show ;  that  they  went  back  of  the  house  to  the 
shanty  and  he  pulled  her  into  the  shanty  and  Mary  ran 
into  the  alley ;  that  the  crime  was  committed  and  she  started 
to  holler,  and  he  told  her  if  she  hollered  he  would  kill  her; 
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that  there  was  an  issue  of  blood,  and  he  wiped  it  up  with 
rags  and  told  her  to  go  home  and  stay  by  the  fire  and  it 
would  stop,  and  not  to  tell  her  mother  or  he  would  kill 
her ;  that  he  was  going  to  give  two  dollars  to  his  daughter 
to  bring  to  her;  that  when  she  left  the  shanty  she  met  Mary 
and  went  with  her  over  to  the  show  place,  but  when  they 
got  there  they  found  there  was  no  show  that  afternoon; 
that  it  was  afterward  agreed  that  she  should  tell  her  mother 
that  she  had  fallen  on  the  ice,  and  that  she  did  so  at  first 
but  informed  her  mother  of  the  truth  afterward^.  Antonia 
Yuketis,  an  older  sister  of  Annie,  testified  that  Annie  left 
home  about  one  or  two  o'clock  and  witness  searched  for  her 
and  found  her  with  Mary  Stankevic;  that  when  she  met 
Annie  both  her  hands  were  bloody  and  blood  was  flowing; 
that  they  went  to  defendant's  home  and  there  made  up  to 
tell  that  Annie  fell  on  the  ice,  and  the  defendant  said  that 
would  be  all  right;  that  the  defendant  was  in  the  shanty 
chopping  wood  at  that  time,  and  that  she  and  Annie  went 
home  and  they  used  peroxide  and  made  efforts  to  stop  the 
blood. 

There  was  no  dispute  or  controversy  in  the  evidence 
as  to  the  physical  condition  of  Annie  after  her  sister  met 
her.  Annie's  mother  was  told  that  she  had  fallen  on  the 
ice  and  she  was  placed  in  bed  and  a  doctor  was  called,  who 
found  an  internal  issue  of  blood  and  found  some  bruises 
but  made  no  particular  examination.  He  prescribed  ice  and 
internal  medicine,  and  testified  that  the  blood  was  flowing 
profusely  and  he  could  only  make  a  superficial  examina- 
tion. There  was  evidence  that  he  made  none  except  to  take 
up  the  bedclothes  and  look  at  the  condition.  Annie  told  that 
doctor  that  she  had  fallen  on  the  ice  but  afterward  made 
the  same  statement  to  her  mother  to  which  she  testified  on 
the  trial,  and  another  doctor  was  then  called.  That  doctor 
found  a  profuse  issue  of  blood,  and  testified  that  he  could 
only  tell  that  fact  by  the  amount  of  rags  lying  around  used 
to  mop  up  the  blood.     Afterwards  he  made  a  particular 
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examination  and  found  a  rupture  of  the  hymen  and  the 
conditions  which  would  result  from  the  commission  of  a 
crime  as  charged,  including  a  primary  laceration  of  the 
perineum  of  about  one-half  an  inch,  which  was  necessarily 
caused  by  external  violence.  On  the  night  of  the  injury 
Sophia  Morsich  took  care  of  Annie,  stayed  with  her  that 
night  and  made  every  effort  to  stop  the  issue,  and  after- 
ward witnessed  the  examination  by  the  doctor,  when  she 
saw  the  laceration  of  the  perineum. 

The  defendant  denied  that  he  went  to  the  shanty  and 
called  Annie  there  or  committed  the  act  charged,  and  tes- 
tified that  he  went  with  his  step-daughter  and  niece,  Mrs. 
Anna  Rupsh,  about  two  o'clock,  to  stores  on  Twelfth  street 
and  got  home  about  five  o'clock.  The  step-daughter,  Anna 
Rupsh,  gave  the  same  testimony,  and  said  that  she  was  not 
married  at  that  time;  that  she  worked  at  Leggett  Myer 
until  twelve  o'clock  and  came  home;  that  Annie  did  not 
come  there  at  any  time  before  she  and  the  defendant  left 
at  two  o'clock  to  go  on  their  shopping  tour.  Mary  Stan- 
kevic testified  that  Annie  did  not  come  to  their  house  that 
day;  that  she  met  Annie  and  they  went  over  to  see  the 
show  and  the  man  said  it  was  out ;  that  she  proposed  to  go 
sliding  on  the  ice  until  it  opened,  and  they  went  sliding 
and  Annie  fell  down,  and  when  she  got  up  they  went  to 
Annie's  home,  and  that  Annie  did  not  come  to  their  house 
while  her  father  was  there.  There  was  a  vacant  lot  across 
from  the  show  place  where  there  was  ice  and  also  across 
the  alley  back  of  the  defendant's  house.  The  doctor  who 
was  first  called  said  that  there  were  bruises  on  the  person 
of  Annie,  and  gave  an  opinion  that  the  condition  in  which 
he  found  her  might  have  been  produced  by  a  fall  on  a  large 
piece  of  ice  with  a  sharp  point  and  that  the  act  charged 
would  not  have  produced  that  condition.  The  condition 
observed  by  that  doctor  did  not  include  the  laceration  of 
the  perineum,  and,  so  far  as  that  injury  is  concerned,  per- 
sons of  ordinary  intelligence  would  be  as  well  able  to  judge 
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as  the  doctor,  and  could  scarcely  be  expected  to  believe 
that  a  fall,  except  under  the  most  extraordinary  conditions, 
could  have  produced  such  an  injury.  Several  witnesses 
testified  to  the  previous  good  character  of  the  defendant, 
and  this  testimony,  together  with  that  above  recited,  was 
all  the  evidence  of  importance  introduced  on  the  trial. 

The  evidence  as  to  the  physical  condition  of  Annie  is 
convincing,  beyond  reasonable  doubt,  that  a  criminal  assault 
upon  her  was  committed,  and  the  argument  that  the  loca- 
tion of  Annie,  as  described  by  her,  upon  a  bag  containing 
coal,  on  the  top  of  a  barrel,  caused  practical  difficulties  for 
the  commission  of  the  act,  is  not  sufficient  to  raise  such  a 
doubt.  The  injuries  proved  lead  to  the  necessary  conclu- 
sion that  the  crime  was  committed  and  justified  the  verdict. 

It  is  argued  that  the  court  erred  in  giving  the  eighth 
instruction  at  the  instance  of  the  People,  as  follows : 

"The  rule  requiring  the  jury  to  be  satisfied  of  the  guilt 
of  the  defendant  from  the  evidence,  beyond  a  reasonable 
doubt,  in  order  to  warrant  a  conviction  is  complied  with,  if, 
taking  the  testimony  altogether  the  jury  are  satisfied  beyond 
a  reasonable  doubt  that  the  defendant  is  guilty. 

"The  reasonable  doubt  the  jury  is  permitted  to  enter- 
tain to  authorize  an  acquittal  must  be  as  to  the  guilt  of  the 
accused  on  the  whole  evidence,  and  not  as  to  any  particular 
fact  in  the  case,  not  material  to  the  issue  in  the  case. 

"A  doubt  produced  by  undue  sensibility  in  the  mind  of 
any  juror,  in  view  of  the  consequences  of  his  verdict,  is  not 
a  reasonable  doubt;  the  jury  are  not  to  go  beyond  the  evi- 
dence to  hunt  up  doubts  and  not  allowed  to  create  sources 
or  materials  of  doubt  by  resorting  to  trivial  and  fanciful 
suppositions  and  remote  conjecture  as  to  the  possible  states 
of  fact,  different  from  that  established  by  the  evidence.  A 
doubt  to  justify  an  acquittal  must  be  reasonable,  and  it  must 
arise  from  a  candid  and  impartial  investigation  of  all  the 
evidence  in  the  case,  and  unless  it  is  such  that  were  the 
same  kind  of  a  doubt  interposed  in  the  graver  transactions 
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of  life,  it  would  cause  a  reasonable  and  prudent  man  to 
hesitate  and  pause,  it  is  insufficient  to  authorize  a  verdict 
of  not  guilty.  If,  after  considering  all  the  evidence,  you 
can  say  you  have  an  abiding  conviction  of  the  truth  of  the 
charge,  you  are  satisfied,  beyond  a  reasonable  doubt." 

The  objections  to  the  instruction  are  that  the  use  of  the 
word  "permitted"  was  misleading,  because  if  the  jury  were 
not  satisfied  beyond  a  reasonable  doubt  an  acquittal  was 
obligatory,  and  that  the  last  paragraph  practically  amoimted 
to  a  warning  against  entertaining  a  reasonable  doubt  The 
jury  were  repeatedly  advised  by  instructions  as  to  the  legal 
presumption  of  innocence,  and  that  if  they  had  a  reason- 
able doubt  of  the  defendant's  guilt  after  a  careful  and 
unbiased  consideration  of  all  the  evidence  in  the  case  they 
must  resolve  that  doubt  in  his  favor  and  return  a  verdict 
of  not  guilty.  This  instruction  was  the  only  one  given 
defining  reasonable  doubt,  and  its  purpose  was  not  only 
to  define  the  meaning  of  the  term,  but  to  inform  the  jury 
that  the  reasonable  doubt  must  be  on  the  whole  case  and 
not  as  to  some  particular  fact.  We  do  not  see  how  the 
jury  could  have  been  mistaken  as  to  the  meaning  of  the 
instruction  or  could  have  regarded  it  as  a  warning  against 
entertaining  a  reasonable  doubt 

In  the  brief  of  points  and  authorities  it  is  said  that  the 
court  erred  in  refusing  to  give  instructions  i,  3,  4,  5,  6,  7, 
8  and  9  requested  by  the  defendant,  but  they  are  not  men- 
tioned in  the  argument  and  will  not  be  discussed  in  detail. 
Some  of  them  were  properly  refused  because  they  were 
limited  to  particular  facts  and  circumstances  and  not  to  the 
whole  evidence,  and  others  were  fully  covered  by  instruc- 
tions given.  They  were  all  properly  refused  because  either 
covered  by  other  instructions,  improper  in  themselves  or 
not  based  on  any  evidence. 

The  judgment  is  affirmed.  /^^^^  affirmed. 
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(No.  13936. — Decree  affirmed.) 

J.  Robert  Schrodt  et  al.  Appellants,  vs.  E.  L.  Hoi^s^n 

et  al.  Appellees. 

Opinion  filed  October  22,  ip2i, 

1.  Schools — community  high  school  district  may  include  terri- 
tory which  maintains  high  school.  Section  89a  of  the  School  law, 
enacted  in  1919  for  the  organization  of  community  high  school 
districts,  does  not  require  that  the  territory  embraced  within  a  com- 
munity high  school  district  shall  be  non-high-school  territory  but 
such  a  district  may  include  territory  which  already  maintains  a  high 
school,  provided  the  territory  is  contiguous  and  compact.  (People 
V.  Woodward,  285  111.  165,  followed.) 

2.  Same — equity  cannot  determine  regularity  of  organisation  of 
a  school  district  by  injunction  against  extension  of  tax — quo  war- 
ranto.  Equity  has  no  jurisdiction  to  determine  the  regularity  of 
the  organization  of  a  community  high  school  district  by  a  suit  to 
enjoin  the  extension  or  collection  of  a  tax  levied  by  the  authori- 
ties of  the  district,  as  such  proceeding  is  a  collateral  attack  upon 
the  corporate  existence  of  the  district  and  the  law  provides  an  ade- 
quate and  exclusive  remedy  by  quo  warranto, 

AppEai*  from  the  Circuit  Court  of  Wabash  county ;  the 
Hon.  Juuus  C.  K^RN,  Judge,  presiding. 

E.  B.  Gre^n,  and  T.  G.  R1SI.EY,  for  appellants. 

S.  J.  Gee,  Chauncey  S.  Conger,  and  George  D.  Neg- 
i,EY,  for  appellees. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court: 

This  appeal  is  prosecuted  to  review  a  decree  of  the 
circuit  court  of  Wabash  county  sustaining  the  demurrer  of 
appellees  to  the  bill  of  appellants,  by  which  appellants  sought 
to  enjoin  the  extension  of  a  community  high  school  tax 
against  their  lands,  and  dismissing  the  bill  for  want  of 
equity. 

The  bill  alleges  that  appellants  are  all  owners  of  land 
and  tax-payers  in  that  part  of  Grayville  Community  High 
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School  District  No.  206  which  lies  in  Wabash  county ;  that 
they  filed  the  bill  in  behalf  of  themselves  and  all  other  land 
owners  and  tax-payers  in  the  same  situation;  that  the  city  of 
Grayville,  having  a  population  of  more  than  1000  inhabit- 
ants, is  included  in  the  high  school  district  and  constitutes 
a  part  of  said  district ;  that  the  city  at  the  time  of  the  sign- 
ing and  filing  of  the  petition  to  organize  said  high  school 
district  was,  and  for  more  than  twenty  years  theretofore 
had  been,  organized  into  a  high  school  district,  having 
a  high  school  building  and  affording  and  furnishing  a 
recognized  four-year  course  of  instruction  for  all  high 
school  pupils  in  said  city,  being  the  same  course  of  high 
school  instruction  afforded  and  furnished  to  high  school 
pupils  by  the  community  high  school  district ;  tliat  the  only 
non-high-school  territory  included  in  said  district  is  that 
which  lies  outside  the  corporate  limits  of  the  city ;  that  the 
petition  filed  with  the  superintendent  of  schools  under  the 
provisions  of  section  89a  of  the  School  law  for  the  purpose 
of  organizing  the  community  high  school  district  was  not 
signed  by  fifty  or  more  qualified  signers,  for  the  reason  that 
thirty-three  of  the  signers  were  at  the  time  of  the  signing 
inhabitants  and  residents  of  the  city  of  Grayville  and  that 
but  twenty-seven  signers  of  the  petition  were  inhabitants 
and  residents  of  the  non-high-school  territory  included  in 
the  district;  that  the  election  called  pursuant  to  the  peti- 
tion resulted  in  favor  of  the  organization  of  the  community 
high  school  district  and  that  a  board  of  education  was  subse- 
quently elected;  that  said  board  of  education  has  levied  a 
tax  on  all  knds  and  property  in  the  community  high  school 
district,  and  that  at  the  time  of  the  filing  of  the  bill  appel- 
lee E.  L.  Holsen,  as  county  clerk  of  Wabash  county,  was 
about  to  extend  such  tax  levy  upon  the  tax  books  of  the 
county  against  the  lands  of  appellants. 

Appellants  say:  "The  theory  of  the  bill  is  that  the 
county  superintendent  of  schools  had  no  authority  or  juris- 
diction upon  the  petition  filed  with  him,  under  the  provi- 
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sions  of  section  89a  of  the  School  law,  to  call  the  election, 
for  the  reason  that  the  petition  was  not  «gned  by  at  least 
fifty  qualified  signers,  and  that  the  election  so  called  was 
illegal  and  void."  Their  argument  is,  that  the  city  of  Gray- 
ville  already  being  a  high  school  district  having  a  high 
school  building  and  a  high  school  board  of  education, 
and  affording  and  furnishing  a  full  four-year  high  school 
course,  could  not  legally  be  included  in  anotlier  high  school 
district,  for  the  reason  that  two  or  more  high  school  dis- 
tricts cannot  exist  upon  the  same  territory  at  the  same  time 
for  exactly  the  same  purpose;  and  further,  that  the  ter- 
ritory included  within  the  corporate  limits  of  the  city  of 
Grayville  was  in  non-high-school  territory  and  could  not 
lawfully  be  included  in  territory  for  the  organization  of 
a  high  school  district,  and  that  the  inhabitants  and  residents 
of  said  city  were  not  qualified  signers  of  the  petition,  and 
that  therefore  the  organization  of  the  high  school  district 
was  illegal  and  void  and  that  the  tax  levied  by  the  board 
of  education  of  the  district  was  illegal  and  void. 

The  questions  presented  for  decision  have  all  been  de- 
cided by  this  court.  Section  89a  of  the  School  law  (Laws 
of  1919,  p.  908,)  does  not  require  that  the  territory  em- 
braced within  a  community  high  school  district  shall  be 
non-high-school  territory.  All  that  is  required  is  that  the 
territory  shall  be  contiguous  and  compact.  In  People  v. 
Woodward,  285  111.  165,  we  held  that  there  was  no  con- 
stitutional objection  to  including  in  a  new  high  school  dis- 
trict territory  which  already  maintained  a  high  school. 
Equity  has  no  jurisdiction  to  determine  the  regularity  of 
the  organization  of  this  community  high  school  district,  nor 
has  it  jurisdiction  to  enjoin  the  collection  of  a  tax  levied 
by  the  authorities  of  the  district,  because  that  involves  a 
collateral  attack  upon  its  corporate  existence.  The  law 
provides  an  adequate  remedy  by  quo  warranto,  and  such 
remedy  is  exclusive.    Shriver  v.  Day,  276  III.  403. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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(No.  13990. — Reversed  and  remanded.) 

The  PEOPI.E  OF  THE  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Henry  Ullrich  et  al.  Plaintiffs  in  Error. 

Opinion  filed  October  22,  jp2i. 

1.  Criminal  law — what  constitutes  the  confidence  game.  Un- 
der the  Confidence  Game  statute  the  offense  consists  in  gaining 
possession  of  money  or  property  by  means  of  some  trick  or  device 
or  swindling  operation  in  which  advantage  is  taken  of  the  confi- 
dence which  the  victim  has  reposed  in  the  swindler. 

2.  Same — what  evidence  of  other  transactions  is  mere  hearsay 
in  prosecution  for  confidence  game.  In  a  prosecution  for  the  con- 
fidence game,  evidence  of  transactions  of  a  nature  similar  to  those 
in  question  is  admissible  for  the  purpose  of  showing  guilty  knowl- 
edge; but  an  investigator  for  the  State's  attorney's  office  should 
not  be  allowed  to  testify  as  to  complaints  against  the  defendants 
which  were  made  to  him  by  different  parties  as  to  similar  trans- 
actions about  which  he  has  no  personal  knowledge,  as  such  testi- 
mony is  mere  hearsay. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Charles  M.  Thomson,  Judge,  presiding. 

Frank  A.  McDonnell,  (Thomas  E.  Swanson,  of 
counsel,)  for  plaintiffs  in  error. 

Edward  J.  Brundage,  Attorney  General,  Robert  E 
Crowe,  State's  Attorney,  and  Floyd  E.  Britton,  (Ed- 
ward E.  Wilson,  and  Clyde  C.  Fisher,  of  counsel,)  for 
the  People. 

Mr.  Chief  Justice  STONE/delivered  the  opinion  of  the 
court : 

Plaintiffs  in  error,  Henry  Ullrich  and  Louis  Ullrich, 
were  convicted  in  the  criminal  court  of  Cook  county,  at 
the  January  term,  192 1,  of  the  charge  of  operating  a  con- 
fidence game  and  were  sentenced  to  the  penitentiary.  The 
indictment  consists  of  two  counts, — one  for  larceny  of  $100 
and  the  other  for  confidence  game.     At  the  close  of  the 
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People's  case  the  State's  attorney  elected  to  proceed  on  the 
count  for  confidence  game  and  took  a  nolle  pros,  on  the 
larceny  count. 

The  testimony  of  the  People's  witnesses  tends  to  show 
the  following:  Charles  W.  Alsleben,  a  telegraph  operator 
for  the  Illinois  Central  Railroad  Company,  read  in  a  Chicago 
paper  an  advertisement  inserted  therein  by  Henry  Ullrich  & 
Co.,  as  follows: 

"For  Sale — $50  cash,  balance  $10  monthly,  buys  beautiful  }i 
and  J4  acre  chicken  farm;  new  bldg.;  7c  car  fare. — 155  N.  Clark 
St,  room  1620." 

On  March  7,  1920,  Alsleben  took  the  paper  containing 
the  above  advertisement  to  the  office  of  Henry  Ullrich  & 
Co.  and  met  the  plaintiff  in  error,  Louis  Ullrich.  He 
informed  Louis  that  he  desired  to  purchase  a  place  into 
which  he  could  move  by  April  first  following.  At  this 
time  Louis  told  Alsleben  that  he  would  build  a  place 
for  him  and  have  it  completed  in  two  or  three  weeks; 
that  he  would  put  men  on  the  building  to  hurry  it  up. 
Alsleben  gave  Louis  the  sum  of  $3  and  received  in  return 
a  receipt  therefor  as  part  payment  toward  the  purchase 
price  of  lots  7  and  8  in  block  22  in  Crane  View  Archer 
Avenue  Home  addition  to  Chicago.  This  was  to  be  applied 
on  the  purchase  price  of  $800.  The  above  receipt  was 
signed,  "Henry  Ullrich  &  Co.  per  Louis  Ullrich."  At 
this  time  Louis  showed  Alsleben  a  catalogue  of  Sears, 
Roebuck  &  Co.,  containing  the  picture  of  a  building,  with 
a  description  of  it  and  dimensions  of  the  rooms,  and  stated 
that  his  company  could  purchase  the  building  at  a  discount 
of  $800,  which  he  could  save  Alsleben  by  constructing  that 
particular  building  on  the  lots  in  question.  After  estimat- 
ing the  expense  of  gas,  electric  light  and  hot  water  heating 
plant,  Louis  estimated  the  cost  to  Alsleben  to  be  $3400. 

On  March  8  Alsleben  decided  to  take  the  lots  provided 
the  building  would  be  constructed,  but  called  the  attention 
of  Louis  to  the  fact  that  the  contract  said  nothing  concern- 
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ing  a  building.  On  March  9  he  paid  the  company  $50  and 
on  March  15  $47,  making,  with  the  $3  previously  paid,  a 
total  of  $100.  On  March  9  Alsleben  again  told  Louis 
that  there  was  nothing  in  the  contract  about  the  building, 
to  which  Louis  replied  that  the  building  contract  would 
be  separate  but  that  the  house  would  be  built,  and  that 
he  would  come  to  Alsleben's  house  a  few  days  later  with 
an  architect  to  draw  up  the  plans  and  building  contract. 
A  few  days  later  Alsleben  called  the  attention  of  Louis 
to  the  fact  that  nothing  had  been  done  with  reference  to 
the  house,  and  was  informed  that  the  architect  was  busy 
and  could  not  come  that  day,  and  that  he  (Louis)  would 
let  him  know  when  the  architect  could  come,  and  for 
him  not  to  worry. 

Alsleben  was  later  notified  of  the  termination  of  the 
tenancy  of  the  house  in  which  he  then  lived,  which  notice 
he  showed  to  Louis,  who  told  him  not  to  worry, — ^that  he 
would  take  care  of  him, — and  advised  him  that  a  verbal 
lease  was  good  for  one  year  and  that  the  owner  of  the 
building  could  not  put  him  out.  About  the  25th  of 
March  Alsleben  asked  Louis  how  he  was  getting  along 
with  the  building,  and  was  told  not  to  worry, — ^that  he 
would  take  care  of  him  in  case  of  trouble  with  his  then 
landlord.  On  March  29,  when  asked  about  the  building, 
Louis  said  that  the  company  had  suffered  damage  from  a 
tornado  or  cyclone  at  Melrose  Park  the  day  before  and 
would  not  be  able  to  erect  any  buildings  for  some  time. 
About  April  10  Henry  Ullrich  offered  to  sell  Alsleben  six 
lots  on  Austin  avenue,  just  north  of  Archer  avenue,  for 
$2200  and  credit  him  with  the  amount  paid  on  the  two 
lots  in  question,  and  further  offered  to  arrange  for  money 
with  which  to  build  a  small  building  in  which  Alsleben 
could  live  until  he  could  do  better.  This  proposition  Alsle- 
ben declined,  on  the  ground  that  he  was  not  financially 
able  to  carry  out  the  terms  proposed.  On  March  30  Als- 
leben asked  Henry  Ullrich  for  the  $100  paid  on  the  lots  in 
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question,  and  was  informed  that  he  could  not  take  the  lots 
back,  as  the  $ioo  had  been  paid  in  to  the  firm. 

It  is  contended  that  the  record  shows  an  entire  failure 
of  proof  of  the  guilt  of  plaintiffs  in  error  of  the  crime 
charged  in  the  indictment,  of  which  they  stand  convicted 
and  sentenced,  and  that  the  verdict  is  based  upon  incom- 
petent evidence  of  Morris  Wilson,  who  testified  with  refer- 
ence to  certain  complaints  people  had  made  to  him  while 
an  investigator  for  the  State's  attorney's  office,  concerning 
the  plaintiffs  in  error;  that  this  testimony  was  prejudicial 
to  the  plaintiffs  in  error  to  such  an  extent  that  the  judg- 
ment ought  not  to  be  allowed  to  stand,  even  though  there 
may  be  enough  evidence  in  the  record  in  addition  thereto 
to  justify  a  conviction.  Under  the  view  we  take  of  the  ad- 
mission of  the  testimony  of  the  witness  Wilson  it  is  not 
necessary  to  discuss  any  other  feature  of  the  case. 

/Under  the  Confidence  Game  statute  the  offense  consists 
ifi  gaining  possession  of  money  or  property  by  means  of 
some  trick  or  device  or  swindling  operation  in  which  ad- 
vantage is  taken  of  the  confidence  which  the  victim  has 
reposed  in  the  swindler.  Evidence  of  transactions  of  a 
nature  similar  to  those  in  question  has  been  ^held  admissible 
for  the  purpose  of  showing  guilty  knowledge.  (People  v. 
Lindley,  282  111.  377;  People  v.  Baskin,  254  id.  509.)  It 
has  never,  however,  been  the  rule  in  this  State  that  a  witness 
can  detail  complaints  which  are,  at  best,  hearsay  evidence  of 
other  offenses.  In  this  case  the  witness  Wilson  was  allowed 
to  state  that  he  had  conversation  with  the  plaintiff  in  error 
Henry  Ullrich  concerning  complaints  made  to  the  witness 
by  different  parties  as  to  real  estate  transactions.  The 
witness  does  not  purport  to  state  that  he  knew  anything 
about  these  transactions  or  whether  there  was  any  confidence 
game  practiced  by  the  plaintiffs  in  error.  His  testimony  is, 
at  best,  hearsay.  While  he  does  say  that  Henry  Ullrich 
adjusted  some  of  these  complaints,  and  that  as  to  others  the 
witness  appeared  before  the  grand  jury,  none  of  such  testi- 
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mony  amounts  to  evidence  of  the  commission  of  an  offense 
similar  to  the  one  charged  in  the  indictment  in  this  case. 
Its  introduction  was  palpable  error.  This  testimony  was  of 
a  highly  prejudicial  character,  and  its  effect  could  only  have 
been  to  inflame  and  prejudice  the  minds  of  the  jurors. 

For  the  admission  of  this  testimony  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


(No.  13955. — ^Judgment  affirmed.) 

H.  N.  Maffei,  Defendant  in  Error,  vs.  Louis  Ginocchio 

et  al.  Plaintiffs  in  Error. 

Opinion  filed  October  22,  jp2i, 

1.  Contracts — when  an  importer  waives  delay  in  shipment  of 
goods.  Although  a  contract  for  the  importation  of  nuts  provides 
that  they  are  to  be  shipped  "about  the  middle  of  October,"  an  ac- 
ceptance of  a  portion  of  the  order  which  was  shipped  on  October  26 
is  a  waiver  of  the  delay  in  shipping  the  balance  on  October  30, 
as  the  contract  must  be  repudiated  in  toto  or  not  at  all  and  there 
cannot  be  a  partial  repudiation  by  only  one  of  the  parties  to  the 
contract. 

2.  Same — when  letter  of  credit  must  be  construed  with  contract 
as  to  time  of  shipment,  A  contract  for  the  importation  of  nuts 
which  provides  for  a  shipment  "about  the  middle  of  October"  must 
be  construed  with  the  provisions  of  a  letter  of  credit  sent  to  the 
shipper  a  few  days  after  the  contract  was  drawn  up,  and  a  pro- 
vision that  the  letter  of  credit  is  "to  be  in  force  until  October  31" 
must  be  held  to  modify  the  contract  so  as  to  permit  shipment  of 
the  nuts  any  time  until  October  31.  ,. 

3.  Sales — when  loss  of  goods  in  transit  falls  upon  the  purchaser. 
By  the  common  law  and  under  the  Uniform  Sales  act,  when  a  con- 
tract covering  the  purchase  of  merchandise  provides  substantially 
for  delivery  by  carrier  and  payment  at  the  point  of  delivery  and 
that  all  insurance  is  to  be  effected  by  the  purchaser,  the  beneficial 
interest  in  the  merchandise  passes  to  the  buyer  upon  delivery  to  the 
carrier  and  the  risk  of  subsequent  loss  falls  upon  the  buyer. 

4.  Same — when  correct  notice  of  time  of  shipment  is  not  re- 
quired  for  purpose  of  effecting  insurance.  Paragraph  3  of  sec- 
tion 46  of  the  Uniform  Sales  act,  requiring  notice  to  the  purchaser 
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of  the  time  of  shipment  of  goods  purchased,  does  not  require  that 
a  purchaser  be  notified  of  the  exact  time  of  shipment  where  war 
conditions  render  such  notice  impossible,  and  where  the  contract 
of  purchase  and  the  correspondence  with  reference  to  the  ship- 
ment provide  that  the  insurance,  including  the  war  risk,  shall  be 
effected  by  the  purchaser. 

S.  Appeals  and  errors — Appellate  Court's  judgment  on  mixed 
question  of  law  and  fact  is  binding.  The  Appellate  Court's  judg- 
ment on  a  mixed  question  of  law  and  fact  is  binding  on  a  review 
of  an  action  at  law  in  the  Supreme  Court. 

AppEai,  from  the  Second  Branch  Appellate  Court  for 
the  First  District; — heard  in  that  court  on  appeal  from 
the  Municipal  Court  of  Chicago;  the  Hon.  L^o  J.  Doyi^e, 
Judge,  presiding. 

Cui^VKR,  Andrews  &  King,  for  plaintiffs  in  error. 

Darrei^i.  S.  Boyd,  (Fisher,  Boyden,  Kai,es  &  Bei<i<, 
of  counsel,)  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Ginocchio,  Costa  &  Co.,  of  Chicago,  executed  a  contract 
through  a  New  York  agent,  R.  G.  Berlingieri,  with  H.  N. 
Maffei,  of  Naples,  Italy,  a  dealer  in  nuts,  for  the  shipment 
of  300  bags  of  No.  I  Sorrento  walnuts  and  300  bags  of 
Mountain  Naples  walnuts.  The  Sorrento  walnuts  were 
shipped  and  received.  The  Mountain  Naples  walnuts  were 
shipped  on  a  later  vessel,  the  Ancona,  which  was  sunk  by  a 
submarine.  The  question  here  in  litigation  is  whether  the 
buyer  or  the  seller  should  bear  the  loss  of  these  last  named 
nuts  under  the  terms  of  the  contract  and  the  circumstances 
of  the  case.  The  cause  was  tried  in  the  municipal  court 
without  a  jury  and  a  judgment  rendered  in  favor  of  Ginoc- 
chio, Costa  &  Co.,  plaintiffs  in  error  here.  On  appeal  to  the 
Appellate  Court  the  judgment  of  the  trial  court  was  reversed 
and  a  judgment  entered  in  the  Appellate  Court  for  $2545  in 
favor  of  defendant  in  error,  and  this  writ  has  been  sued  out 
to  review  that  judgment. 
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The  parties  entered  into  the  contract  here  in  question 
August  5,  191 5.  It  provided  that  the  terms  should  be 
"ninety  days  confirmed  bankers'  letter  of  credit/'  and  ship- 
ment was  "to  be  made  about  the  middle  of  October,  1915, 
on  a  direct  steamer  to  New  York,  in  bond  to  Chicago." 
It  further  provided  for  "marine  and  war  insurance  to  be 
covered  by  consignees,"  and  that  defendant  in  error  was 
"not  responsible  for  failure  in  shipping  goods  on  account  of 
shortage  of  tonnage  or  lack  of  steamers  or  other  reasons 
beyond  control."  A  cablegram  offer  and  an  acceptance  were 
interchanged  between  the  parties,  and  the  original  sales  con- 
tract went  forward  from  Chicago  accompanied  by  letter  of 
August  13,  19 1 5,  in  which  it  was  stated  that  letter  of  credit 
would  be  mailed  direct  to  shipper.  On  August  14,  19 15,  the 
Continental  and  Commercial  National  Bank  of  Chicago 
issued  a  letter  of  credit  autliorizing  defendant  in  error  to 
draw  "on  Banca  Commerciale  Italiana,  Naples,  at  ninety 
days'  sight,  for  any  sum  or  sums  not  exceeding  in  all  lires 
33,500,  for  account  of  Ginocchio,  Costa  &  Co.,  Chicago, 
Illinois,  against  October  shipment  on  a  direct  steamer  to 
New  York,  in  bond  to  Chicago,  of"— describing  the  nuts 
before  mentioned.  This  letter  also  provided  tliat  the  Naples 
bank  pay  defendant  in  error  for  the  nuts  upon  presentation 
of  bills  of  lading  issued  to  shipper's  order  and  endorsed  in 
blank,  and  further  stated:  "Insurance,  including  war  risk, 
effected  by  the  importers.  *  *  ♦  This  credit  to  be  in 
force  until  October  31,  191 5."  The  letter  written  by  plain- 
tiffs in  error  to  defendant  in  error  accompanying  the  letter 
of  credit  also  stated  that  they  enclosed  the  letter  of  credit 
in  payment  of  said  600  bags  of  nuts,  and  closed  with  the 
following  statement:  "We  recommend  to  you  to  ship  us 
nothing  but  the  very  best  quality,  and  to  make  shipment  as 
per  contract  and  as  soon  as  possible  with  a  direct  steamer  to 
New  York,  in  order  that  the  merchandise  would  arrive  here 
in  good  condition."  The  300  bags  of  Sorrento  walnuts 
were  shipped  on  the  steamship  Patria  on  October  26,  19 15, 
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and  were  received  and  accepted  by  plaintiffs  in  error.  The 
300  bags  of  Mountain  Naples  walnuts  here  in  dispute  were 
loaded  on  the  steamship  Ancona  on  October  30,  191 5.  An 
ocean  bill  of  lading  dated  October  30  for  this  shipment  was 
introduced  in  evidence  as  an  exhibit.  Defendant  in  error 
made  a  demand  upon  the  Banca  Commerciale  Italiana  in 
Naples  on  November  3  for  payment  for  the  shipment,  and 
the  Italian  bank  refused  payment  on  the  ground  that  the 
letter  of  credit  was  not  confirmed  and  in  any  case  was  over- 
due. The  reason  the  demand  was  not  made  prior  to  Novem- 
ber 3  was,  the  testimony  shows,  that  the  seller  did  not  ob- 
tain from  the  steamship  company  the  shipping  documents 
to  deliver  to  the  bank  until  after  banking  hours  on  Satur- 
day, October  30,  191 5,  and  that  the  next  day  was  Sunday 
and  the  next  two  days  regular  holidays  in  Italy  for  banking 
purposes,  and  that  the  first  opportunity  to  present  the  docu- 
ments was  November  3.  On  that  date  the  defendant  in  er- 
ror presented  the  letter  of  credit,  together  with  the  bill  of 
lading  properly  endorsed,  and  the  bank  refused  payment  on 
the  ground  that  the  letter  of  credit  authorized  payment  only 
to  October  31.  November  i  defendant  in  error  cabled  his 
New  York  agent  that  he  had  placed  300  bags  of  Mountain 
Naples  walnuts  on  board  the  Ancona  for  plaintiffs  in  error, 
and  the  same  day  the  New  York  agent  wrote  plaintiffs  in 
error  that  the  walnuts  had  been  shipped  on  the  steamship 
Ancona.  On  November  3  plaintiffs  in  error  acknowledged 
receipt  of  this  letter.  When  the  Naples  bank  refused  him 
payment  for  the  nuts  on  November  3,  defendant  in  error 
took  the  matter  up  by  cable  with  plaintiffs  in  error,  and  on 
November  8  plaintiffs  in  error  wrote  the  New  York  agent, 
stating  that  they  had  countermanded  the  letter  of  credit  but 
that  on  that  date  they  had  again  authorized  payment  of  the 
letter.  Upon  ascertaining  that  the  Ancona  had  been  tor- 
pedoed and  sunk,  and  payment  not  having  been  made  on 
the  letter  of  credit,  the  bills  of  lading  were  forwarded  to 
plaintiffs  in  error  and  payment  demanded.     The  evidence 
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tends  to  show  that  on  account  .of  the  war  troubles  the  time 
vessels  would  sail,  the  number  of  them  and  the  available 
cargo  space  were  so  uncertain  that  no  one  could  tell  whether 
a  vessel  would  sail  on  the  date  scheduled  or  at  another  date 
or  at  all,  or  that  a  particular  boat  would  carry  the  merchan- 
dise even  though  it  did  sail  at  the  appointed  time,  because 
there  was  a  great  shortage  of  shipping  space.  On  Novem- 
ber 8  Berlingieri,  the  New  York  agent  of  defendant  in  er- 
ror, wired  to  plaintiffs  in  error  confirming  the  fact  of  the 
shipment  and  asking  for  an  extension  of  the  letter  of  credit, 
which  request  was  complied  with,  plaintiffs  in  error  giving 
such  directions  to  its  bank  and  advising  Berlingieri  that  they 
had  done  so.  Plaintiffs  in  error  had  not  procured  insurance, 
and  on  making  inquiry  about  the  Ancona  learned  that  it 
had  been  sunk  November  7,  and  thereafter  countermanded 
the  prior  order  and  canceled  the  letter  of  credit. 

It  is  argued  by  defendant  in  error  that  the  letter  of 
credit  plainly  stated  that  it  was  to  be  in  force  until  October 
31,  and  having  been  enclosed  by  plaintiffs  in  error  in  their 
own  letter  was  a  modification  of  the  contract  as  to  the  ship- 
ment being  made  "about  the  middle  of  October,"  while 
plaintiffs  in  error  argue  that  as  the  last  named  shipment  of 
nuts  was  not  made  until  October  30,  long  after  the  time  the 
nuts  should  have  been  loaded,  therefore  they  were  not 
obliged  to  accept  them.  True  it  is,  by  tlie  contract  of  August 
5  the  nuts  were  to  be  shipped  "about  the  middle  of  October," 
but  it  is  also  manifest  that  on  August  16  plaintiffs  in  error 
wrote  defendant  in  error  a  letter  in  which  they  enclosed 
the  letter  of  credit  from  the  Chicago  bank  to  the  Naples 
bank,  the  letter  of  credit  reading  in  part:  "This  credit  to 
be  in  force  until  October  31,  191 5."  Counsel  for  plaintiffs 
in  error  argue  that  this  provision  only  extended  the  time 
within  which  payment  might  be  made  but  did  not  extend  the 
time  of  carrying  out  the  contract.  With  this  we  cannot 
agree.  It  is  clear  that  the  Naples  bank  would  have  paid  the 
letter  of  credit  upon  presentation  to  it  of  a  proper  bill  of 
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lading  up  to  October  31,  without  regard  to  when  the  nuts 
were  actually  placed  on  the  vessel.  Furthermore,  the  ship- 
ment of  the  Sorrento  nuts  was  made  several  days  after  the 
middle  of  October,  191 5,  and  they  were  accepted  and  paid 
for  by  plaintiffs  in  error.  There  can  be  no  question  that 
plaintiffs  in  error  by  the  acceptance  of  this  first  shipment 
showed  clearly  that  they  were  not  insisting  on  the  nuts 
being  shipped  technically  by  the  middle  of  October.  If  the 
terms  of  the  original  contract  of  August  5  are  to  be  strictly 
construed  as  requiring  shipment  not  later  than  "about  the 
middle  of  October,"  it  is  obvious  that  the  plaintiffs  in  error 
waived  the  delay  and  cannot  now  object  that  the  shipment 
was  not  made  until  after  the  middle  of  October.  The  con- 
tract must  be  repudiated  in  toto  or  not  at  all.  There  cannot 
be  a  partial  repudiation  by  the  act  of  only  one  of  the  parties. 
(Blackburn  v.  Reilly,  47  N.  J.  L.  290;  2  Mechem  on  Sales, 
sec.  1398;  Wolf  v.  Dietzsch,  75  111.  205;  Sturges  v.  Ameri- 
can Separator  Co.  142  N.  Y.  Supp.  697.)  In  our  judgment 
the  original  contract  must  be  construed,  in  the  light  of  this 
record,  along  with  the  letter  of  plaintiffs  in  error  accom- 
panying the  letter  of  credit,  and  therefore  the  contract  was 
so  modified  as  to  permit  shipment  of  the  nuts  any  time  until 
October  31 ;  and  furthermore,  the  provision  of  the  contract 
as  to  the  shipment  being  made  by  the  middle  of  October  was 
clearly  waived  by  the  acceptance  of  the  first  shipment,  made 
several  days  after  the  middle  of  October. 

Plaintiffs  in  error  further  argue  that  the  judgment  of 
the  trial  court  should  be  upheld  for  the  reason  that  the 
title  to  the  nuts  never  vested  in  them  because  the  bill  of 
lading  was  not  delivered  to  them,  and  that  in  order  to  pass 
the  title  the  bill  of  lading  should  have  been  properly  endorsed 
and  delivered ;  that  since  this  was  not  done  plaintiffs  in  error 
did  not  own  the  nuts  at  the  time  the  boat  was  sunk,  and 
therefore  the  loss  is  that  of  defendant  in  error.  Under  the 
common  law,  when  the  contract  of  sale  covering  the  pur- 
chase price  of  merchandise  provided  substantially  for  deliv- 


260  Mapfei  v.  Ginocchio.  [299  111. 

ery  by  carrier  and  payment  at  the  point  of  delivery  and  all 
insurance  to  be  effected  by  the  purchaser,  then  the  beneficial 
interest  in  the  merchandise  passed  to  the  buyer  upon  delivery 
of  the  merchandise  to  the  carrier  and  the  risk  of  subsequent 
loss  fell  upon  the  buyer.    (Mee  v.  McNider,  109  N.  Y.  500 ; 
Stafford  &  Bro.  v.  Walter  &  Skelton,  67  111.  83 ;   Wheel- 
house  V.  Parr,  141  Mass.  593.)    This  rule  has  been  substan- 
tially formulated  in  the  Uniform  Sales  act  adopted  in  this 
State,  in  paragraph  2  of  rule  4  of  section  19  of  that  act 
(Kurd's  Stat.  1917,  p.  2601.)     Paragraph  (a)  of  section 
22  of  that  act  provides :  "Where  delivery  of  the  goods  has 
been  made  to  the  buyer,  or  to  a  bailee  for  the  buyer,  in  pur- 
suance of  the  contract  and  the  property  in  the  goods  has 
been  retained  by  the  seller  merely  to  secure  performance  by 
the  buyer  of  his  obligations  under  the  contract,  the  goods 
are  at  the  buyer's  risk  from  the  time  of  such  delivery." 
(Ibid.  p.  2602.)     Paragraph  2  of  section  20  of  the  act  also 
provides:    "Where  goods  are  shipped,  and  by  the  bill  of 
lading  the  goods  are  deliverable  to  the  seller  or  his  agent, 
or  to  the  order  of  the  seller  or  of  his  agent,  the  seller  there- 
by reserves  the  property  in  the  goods.     But  if,  except  for 
the  form  of  the  bill  of  lading,  the  property  would  have 
passed  to  the  buyer  on  shipment  of  the  goods,  the  seller's 
property  in  the  goods  shall  be  deemed  to  be  only  for 
the  purpose  of  securing  performance  by  the  buyer  of  his 
obligations  under  the  contract."     The  Appellate  Court  so 
held  in  its  opinion,  and  we  see  no  reason  to  reach  a  dif- 
ferent conclusion.    If  we  did,  this  question  being  at  least  a 
mixed  one  of  law  and  fact,  the  judgment  of  the  Appellate 
Court  on  this  question  would  be  binding  on  this  court. 
(Harrison  v.  Thackaherry,  248  111.  512.)     It  is  quite  clear 
from  the  record  that  it  was  the  intention  of  both  parties 
that  the  bill  of  lading  was  not  to  be  delivered  up  by  defend- 
ant in  error  to  the  Naples  bank  except  upon  pa)mient  for 
the  nuts,  and  it  is  also  clear  that  the  bank  would  have  paid 
defendant  in  error  if  the  bill  of  lading  and  letter  of  credit 
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had  been  presented  before  the  closing  of  the  bank  on  Octo- 
ber 30.  It  would  seem,  tlierefore,  to  follow  that  the  nuts 
were  at  the  buyer's  risk  at  the  time  the  boat  was  sunk,  and 
tliat  plaintiffs  in  error  must  pay  for  them  unless  they  are 
excused,  as  they  claim  they  are,  by  the  defendant  in  error's 
failure  to  notify  them  of  the  date  the  ship  was  to  sail,  so  as 
to  enable  them  to  effect  war  and  marine  insurance. 

Counsel  for  plaintiffs  in  error  cite  in  support  of  their 
contention  paragraph  3  of  section  46  of  the  Uniform  Sales 
act,  which  reads:  "Unless  otherwise  agreed,  where  goods 
are  sent  by  the  seller  to  the  buyer  under  circumstances  in 
which  the  seller  knows  or  ought  to  know  that  it  is  usual  to 
insure,  the  seller  must  give  such  notice  to  the  buyer  as  may 
enable  him  to  insure  them  during  their  transit,  and,  if  the 
seller  fails  to  do  so,  the  goods  shall  be  deemed  to  be  at  his 
risk  during  such  transit."  The  argument  of  counsel  for 
plaintiffs  in  error  is  that  on  November  i  defendant  in  error 
notified  plaintiffs  in  error  the  shipment  was  to  be  made  on 
the  steamship  Ancona,  sailing  from  Naples  on  November  9, 
and  the  boat  having  sailed  on  November  6,  the  notice  was 
therefore  wrong  and  misled  plaintiffs  in  error;  that  they 
attempted  to  effect  insurance  on  November  9  and  were 
advised  on  November  10  by  their  agent  that  it  was  too  late 
to  effect  insurance,  for  the  reason  that  prior  to  that  time  the 
boat  had  been  sunk. 

It  appears  from  the  record  that  there  was  great  uncer- 
tainty in  shipping  occasioned  by  the  war  and  that  reliance 
could  not  absolutely  be  placed  on  any  information  as  to 
when  the  boat  would  sail  on  which  the  nuts  would  be 
shipped.  Furthermore,  we  do  not  think,  under  the  contract 
and  the  correspondence  with  reference  to  shipping  the  nuts, 
tliat  defendant  in  error  was  required  to  notify  plaintiffs  in 
error  of  the  delivery  of  the  nuts  to  the  steamship  company 
for  the  purpose  of  effecting  insurance,  as  the  contract  of 
August  5  stated  in  terms,  "marine  and  war  insurance  to  be 
covered  by  consignees,"  and  the  letter  of  credit  of  August  14 


262  Maffei  v.  Ginocchio.  [299  lU. 

expressly  stated,  "insurance,  including  war  risk,  effected  by 
the  importers."     In  view  of  the  contract  provision  on  this 
point  and  with  confirmation  of  the  letter  of  credit  we  do 
not  see  how  it  can  be  held  that  plaintiffs  in  error  were  in 
any  way  misled  by  the  failure  to  give  accurate  notice  as  to 
the  time  when  the  nuts  were  to  be  shipped.    It  seems  clear 
that  it  was  otherwise  agreed  in  the  contract  as  to  the  insur- 
ance not  being  taken  out  by  defendant  in  error  but  that  the 
goods  were  to  be  shipped  at  the  risk  of  the  purchasers.    The 
purchasers  knew  that  the  contract  provided  that  they  were 
insuring  the  nuts,  and  it  would  certainly  be  inconsistent 
with  their  argument  to  hold  that  the  contract  was  complete 
and  had  never  been  changed  and  to  assume  that  the  nuts 
were  not  to  be  shipped  until  a  later  date  and  that  the  insur- 
ance should  be  effected  later.     While  the  letter  of  credit 
erroneously  stated  that  insurance  had  been  effected  by  plain- 
tiffs in  error,  this  erroneous  statement  was  of  a  character  to 
mislead  defendant  in  error  and  not  plaintiffs  in  error,  as  it 
must  be  assumed  they  knew  the  contents  of  the  letter  of 
credit  they  mailed  with  their  own  letter.    It  must  therefore 
be  held  that  plaintiffs  in  error  cannot  be  relieved  because  of 
the  want  of  correct  notice  as  to  the  time  of  shipment. 

On  the  question  of  damages,  the  value  of  the  lire  was  a 
matter  of  agreement  and  stipulation  between  the  parties. 
It  is  conceded  by  defendant  in  error  that  an  examination  of 
the  record  shows  there  was  an  error  of  calculation  as  to  the 
valuation  of  the  lire  at  the  time  the  judgment  of  the  Appel- 
late Court  was  entered,  and  on  this  account  the  defendant 
in  error  consents  to  a  remittitur  being  entered  of  $423.66 
from  the  Appellate  Court's  judgment.  With  the  deduction 
of  this  amount  from  the  judgment  of  the  Appellate  Court 

that  judgment  will  be  affirmed.  ,    ,  ^    rr        , 

•^     ^  Judgment  affirmed. 


it 
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(No.  1 407 1. — Decree  affirmed.) 

Mabei^  Pai^mer  et  al.  Appellees,  vs.  Thomas  T.  Jones  et  al. 

Appellants. 

Opinion  filed  October  22,  ip2i, 

1.  Wills — construction  of  devise  to  one  individual  and  to  the 
surviving  children  of  another,  A  devise  to  a  life  tenant  and  his 
wife,  with  a  provision  that  at  their  death  the  property  shall  be 
equally  divided  between  the  testatrix's  sister  and  the  surviving  chil- 
dren of  her  brother,  will  be  construed  as  a  devise  to  the  children 
as  a  class  who  take  equally  with  the  sister,  per  stirpes  and  not 
per  capita,  and  will  not  be  construed  as  including  the  sister  in  the 
class  with  the  surviving  children  or  as  requiring  her  to  survive  the 
life  tenants.    (Dollander  v.  Dhaemers,  297  111.  274,  followed.) 

2.  Same — construction  of  devise  of  remainder  "after  the  death 
of  a  life  tenant.  The  words  "at  the  death"  or  "after  the  death, 
in  a  devise  of  a  remainder  after  a  life  estate,  ordinarily  refer  not 
to  the  period  of  the  vesting  of  the  estate  but  to  the  period  of  its 
coming  into  possession,  and  will  be  so  construed  in  the  absence  of 
any  contrary  intention  expressed  in  the  will. 

AppEai,  from  the  Circuit  Court  of  Kane  county;  the 
Hon.  Adam  C.  Cuffe,  Judge,  presiding. 

Harry  G.  Hempstead,  for  appellants. 

A.  G.  Kennedy,  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  appeal  is  from  a  decree  of  partition  rendered  by  the 
circuit  court  of  Kane  county. 

Lucinda  Glidden  at  the  time  of  her  death,  on  September 
30,  1895,  was  the  owner  of  the  north  half  of  lots  5  and  6 
in  block  5  of  Gates'  addition  to  the  village  of  Blackberry, 
(now  Elburn,)  in  Kane  county.  She  executed  her  will  on 
July  31,  1895,  which  was  admitted  to  probate  and  disposed 
of  the  real  estate  in  controversy  in  the  following  language : 
"I  also  give  and  bequeath  to  Miles  and  Bell  Willis,  his  wife, 
the  house  and  lot  in  the  city  of  Elburn  in  the  county  of 
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Kane  and  State  of  Illinois,  the  following  described  real  es- 
tate, to- wit:  The  north  half  of  lots  five  (5)  and  six  (6) 
of  block  five  (5)  of  Gates'  addition  to  the  village  of  Black- 
berry, now  Elburn,  for  the  consideration  of  one  dollar  a 
year  and  they  pay  taxes  and  insurance  on  said  property  at 
their  death  I  would  like  to  have  it  equally  divided  between 
my  brother  Elisha  surviving  children  and  my  sister  Eliza 
Gates  remember  equally,  if  you  prefer  other  otherwise  let 
your  wish  be  granted."  There  is  no  other  provision  relating 
to  real  estate  in  the  will,  which  consists  otherwise  of  about 
two  dozen  bequests  of  small  sums  of  money  or  articles  of 
personal  property,  a  bequest  of  $1200  in  bank  stock,  a 
bequest  to  Ellen  Cusick  of  the  interest  that  may  accrue  on 
the  balance  of  the  notes  and  mortgages  held  by  the  testatrix, 
the  interest  to  be  paid  to  her  every  six  months  by  William 
Bush  and  Elisha  Warne  as  executors,  and  a  bequest  at 
Ellen's  death  of  "the  principal  of  the  money  left  her  to 
be  equally  devided  betweene  my  brother  Elishas  surviving 
children  and  my  sister  Eliza  Gates  surviving  children." 

The  testatrix  left  a  husband  surviving  her,  who  died  in 
October,  1906.  Miles  Willis  died  March  12,  1905,  and  Bell 
Willis  September  28,  1914.  Elisha  Warne,  the  brother  of 
the  testatrix  mentioned  in  her  will,  died  November  23,  1905, 
and  Eliza  Gates,  her  sister,  on  January  26,  1899.  At  the 
date  of  the  testatrix's  death  Elisha  Warne  had  two  children, 
Oakley  H.  Warne  and  Ernest  E.  Warne,  who  are  still  living 
and  were  the  only  children  of  Elisha  Warne  surviving  at 
the  death  of  the  testatrix  or  at  any  time  since.  Eliza  Gates 
had  five  children  living  at  the  testatrix's  death,  who  are  still 
living  and  are  the  only  children  of  Eliza  Gates  surviving  the 
testatrix  or  at  any  time  since.  On  July  7,  19 15,  Oakley  H. 
Warne  and  Ernest  E.  Warne  and  their  wives  conveyed  the 
real  estate  in  question  to  Thomas  T.  Jones  and  Sarena  Jones, 
his  wife,  who  subsequently  conveyed  six  feet  off  the  south 
side  of  the  north  half  of  lot  6  to  Helen  M.  Spalding.  On 
the  death  of  Bell  Willis,  in  September,  1914,  Oakley  H. 
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Wame  and  Ernest  E.  Warne  took  possession  of  the  real 
estate,  and  they  and  their  grantees  have  been  in  possession 
of  it  ever  since.  Mabel  Palmer,  Olive  Gibson,  Frank  W. 
Gates,  Gideon  W.  Gates  and  Elva  F.  Thorp,  the  five  children 
of  Eliza  Gates,  brought  suit  for  the  partition  of  the  premises 
against  Thomas  T.  Jones,  Sarena  Jones  and  Helen  M.  Spal- 
ding, claiming  that  ujx)n  the  death  of  the  testatrix  Oakley 
H.  Wame  and  Ernest  E.  Wame  took  under  her  will  each  an 
undivided  one-fourth  of  the  real  estate,  and  that  upon  the 
death  of  Eliza  Gates  the  complainants  each  took  an  un- 
divided one-tenth  of  the  real  estate.  The  court  rendered  a 
decree  in  accordance  with  the  prayer  of  the  bill,  awarding 
to  the  complainants  each  an  undivided  one-tenth  of  the 
premises  in  controversy,  and  to  the  defendants  Thomas  T. 
Jones  and  Sarena  Jones,  as  grantees  of  Oakley  H.  Wame 
and  Ernest  E.  Wame,  each  an  undivided  one-fourth  of  the 
premises,  except  six  feet  off  the  south  side  of  the  north  half 
of  lot  6,  and  to  the  defendant  Helen  M.  Spalding  an 
undivided  one-half  of  that  six  feet.  The  defendants  have 
appealed  from  this  decree. 

There  is  no  dispute  about  the  facts,  since  they  are  all 
agreed  upon  by  stipulation.  It  does  not  appear  who  were 
the  heirs  of  the  testatrix.  It  seems  apparent  from  the  will 
that  the  intention  of  the  testatrix  was  that  all  of  her  prop- 
erty, except  the  special  bequests  which  were  made  to  various 
legatees,  after  the  death  of  the  persons  to  whom  it  was  given 
for  life  should  go  to  her  brother  and  sister  or  their  children. 
So  far  as  tlie  personal  property  was  concerned,  she  directed 
that  it  should  be  divided  equally,  after  Ellen  Cusick's  death, 
between  the  surviving  children  of  her  brother,  Elisha,  and 
the  surviving  children  of  her  sister,  Eliza  Gates.  The  dis- 
position of  the  real  estate  was  somewhat  different,  inasmuch 
as  she  declared  that  it  was  her  wish  that  it  should  be  equally 
divided  between  her  sister,  Eliza  Gates,  and  the  surviving 
children  of  her  brother,  Elisha.  The  will  contains  no  indi- 
cation of  the  reason  for  these  differing  provisions  in  the  case 
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of  the  personal  property  and  the  real  estate,  by  which  the 
sister  herself  is  made  the  beneficiary  of  the  devise  of  the 
land  and  her  surviving  children  of  the  bequest  of  the  per- 
sonal estate.  The  will  itself  bears  evidence  that  it  was 
prepared  by  a  somewhat  illiterate  person,  not  acquainted 
with  the  technical  requirements  of  the  testamentary  dispo- 
sition of  property.  The  controversy  is  concerned  with  the 
construction  of  that  portion  of  the  devise  which  provides, 
"at  their  death  I  would  like  to  have  it  equally  divided  be- 
tween my  brother  Elisha  surviving  children  and  my  sister 
Eliza  Gates  remember  equally,  if  you  prefer  other  other- 
wise let  your  wish  be  granted,"  and  no  other  part  of  tlie 
will  is  of  any  assistance  in  determining  the  meaning  of  the 
language  employed.  While  the  language  is  not  the  most 
appropriate  or  intelligible,  it  seems  reasonably  clear  that  the 
intention  of  the  testatrix  was  that  the  remainder  in  the  lots, 
after  the  life  estate  of  Miles  and  Bell  Willis,  was  devised  to 
Eliza  Gates  and  the  children  of  Elisha  Warne. 

It  is  the  contention  of  the  appellants  that  the  gift  to 
"my  brother  Elisha  surviving  children  and  my  sister  Eliza 
Gates"  was  a  gift  to  a  class,  the  members  of  which  were  to 
be  determined  at  the  death  of  the  life  tenant  and  include 
only  those  who  are  surviving  at  that  time ;  that  the  remain- 
der to  Eliza  Gates  and  the  children  of  Elisha  Warne  was 
contingent,  and  that  Eliza  Gates  not  having  survived  the 
period  of  distribution  could  not  take  under  the  will.  We 
said  in  Blackstone  v.  Althouse,  278  111.  481 :  "A  class,  in 
its  ordinary  acceptation,  is  a  number  or  body  of  persons  with 
common  characteristics  or  in  like  circumstances  or  having 
some  common  attribute,  and,  as  applied  to  a  devise,  it  is 
generally  understood  to  mean  a  number  of  persons  who 
stand  in  the  same  relation  to  each  other  or  to  the  testator." 
The  definition  of  such  a  devise  in  Jarman  on  Wills  (vol.  i, 
6th  ed.  *232,)  which  has  been  generally  approved,  is  as 
follows:  "A  gift  of  an  aggre^;ate  sum  to  a  body  of  per- 
sons uncertain  in  number  at  the  time  of  the  gift,  to  be  as- 
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certained  at  a  future  time,  and  who  are  all  to  take  in  equal 
or  in  some  other  definite  proportions,  the  share  of  each  be- 
ing dependent  for  its  amount  upon  the  ultimate  number  of 
persons."  (Volunteers  of  America  v.  Peirce,  267  111.  406; 
In  re  King's  Estate,  200  N.  Y.  189.)  We  have  recently 
considered  the  effect  of  a  devise  to  an  individual  named  or 
to  several  named  individuals  and  to  the  children  of  another, 
share  and  share  alike,  and  after  a  review  of  the  decisions, 
which  were  found  to  be  in  irreconcilable  conflict,  we  ar- 
rived at  the  conclusion  that  the  rule  supported  by  the  weight 
of  authority  and  sound  reasoning  is,  that  the  children  in 
such  a  devise  are  to  be  considered  as  a  class  and  to  take 
under  the  will  equally  with  the  individuals  named,  per  stirpes 
and  not  per  capita,    Dollander  v.  Dliaemers,  297  111.  274. 

It  is  argued  on  behalf  of  the  appellants  that  the  devise 
is  to  persons  who  survive  the  life  tenant  and  is  therefore  a 
contingent  remainder,  which  will  vest  only  in  those  persons 
who  survive  the  period  of  distribution.  The  words  of  sur- 
vivorship do  not  apply  to  Eliza  Gates  who  is  named,  but 
only  to  the  surviving  children  of  Elisha  Warne.  It  is  ar- 
gued, however,  that  even  though  the  words  of  survivor- 
ship apply  only  to  the  children  of  Elisha  Warne,  still  the 
will  shows  that  the  testatrix  intended  the  property  should 
go  to  the  devisees  at  the  expiration  of  the  life  estate,  which 
should  be  the  time  of  distribution,  and  that  only  the  devisees 
living  at  that  time  should  participate.  The  words  "at  the 
death"  or  "after  the  death,"  in  a  devise  of  a  remainder  after 
a  life  estate,  ordinarily  refer  not  to  the  period  of  the  vesting 
of  the  estate  but  to  the  period  of  its  coming  into  possession. 
So  far  as  the  named  devisee  in  this  case  is  concerned,  there  is 
nothing  in  the  will  to  take  it  out  of  the  ordinary  rule,  which 
would  vest  the  remainder  in  her  at  the  death  of  the  testa- 
trix. Whether  the  word  "surviving,"  as  applied  to  the 
children  of  Elisha  Warne,  refers  to  the  death  of  the  tes- 
tatrix or  the  death  of  the  life  tenants  it  is  not  necessary  to 
determine,  for  the  survivors  in  either  case  were  the  same. 
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The  remainder  in  an  undivided  one-half  of  the  property 
vested  in  Eliza  Gates  at  the  death  of  the  testatrix  and  the 
remainder  in  the  other. half  of  the  property  has  vested  in 
Oakley  H.  Warne  and  Ernest  E.  Warne,  and  it  is  immaterial 
whether  it  vested  at  the  death  of  the  testatrix  or  the  death 
of  the  Hfe  tenants. 

The  decree  of  the  circuit  court  will  therefore  be  affirmed. 

Decree  affirmed. 


(No.  14075. — Decree  affirmed.) 
WittiAM  Dai,y  et  al.  Appellants,  vs.  James  Dai^y,  Appellee. 

Opinion  filed  October  22, 1^21. 

1.  Wills — a  testator  may  divide  his  property  unequally  among 
his  heirs,  A  testator  may  lawfully  divide  his  property  among  his 
heirs  as  he  may  see  fit,  and  where  a  testator  gives  two  of  his  four 
sons  a  first  option  to  purchase  certain  of  his  real  estate  at  $60  per 
acre,  the  fact  that,  owing  to  the  advance  in  the  value  of  land,  the 
price  named  is  inadequate  does  not  justify  disregarding  the  option 
clause,  even  though  there  is  a  subsequent  provision  in  the  will  for 
a  division  among  the  four  sons  of  the  proceeds  of  a  sale  of  the 
land  in  case  the  option  is  not  exercised. 

2.  Same — effect  of  provision  giving  devisee  option  to  purchase. 
A  will  may  give  an  option  to  purchase  property  of  the  estate  at 
a  price  named,  and  where  such  option  is  exercised  by  the  bene- 
ficiary in  accordance  with  the  terms  of  the  will  he  becomes  in- 
vested with  the  title  to  the  property,  but  the  title  does  not  vest 
until  the  option  is  exercised,  and  the  devisee  must  take  the  land 
at  the  value  fixed. 

3.  Same — when  a  devisee  is  entitled  to  construction  of  wiU  by 
cross-bill — costs.  A  devisee  whose  interest  under  a  will  is  being 
attacked  by  a  bill  to  construe  it  is  entitled  to  have  a  construction 
of  the  will  settling  the  question  of  his  title  by  filing  a  cross-bill, 
and  if  successful  he  will  be  entitled  to  recover  his  costs  in  the  case. 

4.  Pleading — when  a  cross-bill  is  necessary.  Where  a  defend- 
ant relies  on  his  answer,  alone,  he  can  use  the  equity  of  his  case 
only  for  the  purposes  of  defense,  but  if  he  wishes  affirmative  relief 
with  reference  to  the  subject  matter  of  the  original  bill  he  must 
file  his  cross-bill. 
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Appkai,  from  the  Circuit  Court  of  Jo  Daviess  county ; 
the  Hon.  F.  J.  Stransky,  Judge,  presiding. 

Harry  C.  Tear,  and  R.  R.  Tifi^any,  for  appellants. 

Sheean  &  Sheean,  and  M.  J.  D11.1.0N,  for  appellee. 

Mr.  Chief  Justice  Stone  delivered  the  opinion  of  the 
court : 

Appellants  filed  their  bill  asking  construction  of  the  fifth 
clause  of  the  will  of  John  Daly,  deceased,  averring  that  that 
clause  should  be  construed  to  mean  that  the  land  designated 
therein  should  be  sold  either  to  James  or  William  Daly  or 
others  at  its  market  value  and  not  at  the  price  of  $60  per 
acre  named  in  the  will.  Appellee  filed  a  cross-bill,  averring 
that  said  clause  of  the  ivill  gave  him  an  option  to  take  the 
land  at  the  price  of  $60. per  acre  if  he  so  desired;  that  he 
had  exercised  that  option,  and  prayed  that  the  will  be  so 
construed  as  to  vest  in  him  the  title  to  the  land,  subject  to 
the  payment  of  $60  per  acre  therefor.  The  circuit  court 
by  its  decree  dismissed  the  original  bill  and  granted  the  re- 
lief prayed  in  the  cross-bill,  and  appellants  bring  the  cause 
here  on  appeal. 

The  will  in  question  was  executed  September  i,  1900. 
The  testator  died  March  26,  1904.  The  second  clause  de- 
vised to  the  wife  of  the  testator,  Ellen  Daly,  certain  real 
estate  described  therein  and  the  use  of  all  the  remainder  of 
the  estate  of  the  testator,  real,  personal  and  mixed,  for  her 
use  during  her  natural  life,  and  that  she  have  full  control 
of  the  same,  without  interference  by  anyone.  The  third 
clause  devised  and  bequeathed,  after  the  death  of  the  wife, 
legacies  to  three  daughters  named  therein,  in  the  sum  of 
$500,  and  $1000  to  Dr.  John  Daly,  a  son.  The  fourth 
clause  devised  and  bequeathed  unto  James  Daly,  a  son,  one 
team  of  horses,  one  wagon  and  one  set  of  double  harness. 
The  sixth  clause  nominated  and  appointed  the  wife,  Ellen 
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Daly,  and  son  James  Daly,  executors  of  his  last  will  and 
testament  without  bond,  empowering  them,  or  either  of 
them,  to  sell,  in  case  it  became  necessary,  any  or  all  real 
estate  and  to  make  good  and  sufficient  deeds  to  the  same. 
The  fifth  clause  of  the  will  is  as  follows: 

''Fifth — I  give,  devise  and  bequeath  all  the  rest,  resi- 
due and  remainder  of  my  estate,  real,  personal  and  mixed, 
after  the  death  of  my  said  wife  and  the  payment  of  the 
above  mentioned  legacies  in  the  third  and  fourth  clauses  of 
this  my  last  will  and  testament,  unto  my  four  sons,  viz., 
William  Daly,  Patrick  Daly,  Thomas  Daly  and  James  Daly, 
in  the  manner  following,  to-wit :  I  desire  that  my  son  Wil- 
liam Daly  take  the  following  described  real  estate  at  $60 
per  acre,  to-wit,  [describing  87  acres]  ;  and  I  further  de- 
sire my  son  James  Daly  to  take  all  that  remains  of  my 
real  estate  at  $60  per  acre.  I  desire  that  my  said  sons  James 
and  William  pay  to  my  sons  Patrick  and  Thomas  their 
shares  in  said  real  estate  in  payments  of  $500  each,  an- 
nually, without  interest,  until  they  shall  have  paid  my  son 
Patrick  Daly  one-fourth  of  my  estate  devised  in  this  the 
fifth  clause  of  my  will,  less  $1000  which  he  has  already  re- 
ceived as  an  advancement,  and  my  son  Thomas  Daly  one- 
fourth  of  my  estate  devised  in  this  the  fifth  clause  of  my 
will.  I  further  direct  that  in  case  my  sons  William  and 
James  shall  not  desire  to  take  any  of  my  real  estate  at  $60 
per  acre,  then  Patrick  and  Thomas  may  have  the  oppor- 
tunity of  taking  my  real  estate  at  said  price,  and  in  case 
neither  of  my  last  mentioned  four  sons  shall  desire  said  feal 
estate  at  the  price  mentioned,  then  I  desire  that  my  real 
estate  be  sold  and  the  money  be  divided  in  the  same  pro- 
portions between  my  four  sons,  William,  Patrick,  Thomas 
and  James  Daly,  share  and  share  alike,  except  Patrick  Daly, 
who  I  desire  shall  receive  $1000  less  than  my  sons  Thomas, 
James  and  William  Daly." 

The  decree  construed  said  clause  as  vesting  in  James 
Daly,  by  reason  of  his  election  to  exercise  the  option  given 
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him,  an  estate  in  fee  simple  of  204 J4  acres  of  land,  sub- 
ject to  the  payment  of  said  legacies  and  subject  to  the  pay- 
ment of  $60  per  acre,  and  that  by  the  payment  by  James 
of  $60  per  acre  in  cash,  as  he  stood  ready  to  do,  sufficient 
funds  were  available  of  the  estate  to  pay  the  legacies  pro- 
vided for  in  the  will  and  all  claims  against  said  estate,  and 
that  the  balance  of  such  payment  should  be  distributed  in 
equal  shares  among  William,  Patrick,  Thomas  and  James 
Daly,  except  that  Patrick  should  receive  $1000  less  than 
Thomas,  James  and  William.  The  decree  further  provided 
that  William  having  accepted  the  provisions  of  the  fifth 
clause  of  the  will  and  offered  to  pay  $60  per  acre  for  87 
acres,  became  seized  in  fee  simple  of  the  same,  subject 
to  the  charge  thereon  of  $60  per  acre ;  that  William  make 
annual  payments  to  Patrick,  Thomas  and  James  of  $500 
each,  in  accordance  with  the  terms  of  the  will. 

The  principal  question  presented  in  this  case  arises  on 
the  construction  of  the  fifth  clause  of  the  will  of  John  Daly, 
and  particularly  that  portion  in  which  the  testator  says, 
"I  desire  that  my  son  William  Daly  take  the  following 
described  real  estate  at  $60  per  acre,"  describing  a  certain 
tract  of  land  containing  87  acres,  and  "I  further  desire  that 
my  son  James  Daly  to  take  all  that  remains  of  my  real 
estate  at  $60  per  acre,"  which  the  evidence  shows  to  be 
204 J4  acres.  The  amount  to  be  paid  for  this  land  is  by 
this  clause  of  the  will  divided  equally  among  the  four  sons, 
subject  to  the  payment  of  the  legacies  given  by  the  will. 
This  clause  also  directs  that  in  case  the  sons  William  and 
James  shall  not  desire  to  take  any  of  the  real  estate  at  $60 
per  acre,  then  the  other  two  sons,  Patrick  and  Thomas,  may 
have  the  opportunity  of  taking  the  real  estate  at  that  price, 
and  in  case  none  of  the  four  sons  desire  to  take  the  land 
at  the  price  mentioned,  he  directs  that  it  be  sold  and  the 
money  divided  among  his  four  sons,  share  and  share  alike, 
except  as  to  Patrick,  who  is  to  receive  $1000  less  than  the 
others. 
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Appellants  contend  that  it  was  the  intention  of  the  tes- 
tator to  make  an  equal  division  of  his  property,  and  that 
the  only  way  in  which  that  can  be  done  is  by  a  sale  of 
the  property  and  a  division  of  the  proceeds  equally,  for 
the  reason  that  the  property,  since  the  making  of  the  will, 
has  advanced  very  materially,  and  that  unless  this  be  don£ 
James  and  William  will  receive  a  very  decided  advantage 
in  the  division  of  the  real  estate.  On  the  other  hand,  it  is 
claimed  that  the  will  provides  for  an  option,  first  to  James 
and  William,  and  if  they  do  not  elect  to  take  advantage  of 
it,  then  to  the  testator's  sons  Thomas  and  Patrick,  and  in 
the  event  none  of  them  care  to  exercise  such  option  the 
land  will  be  sold  by  the  executor. 

It  is  so  well  settled  in  this  State  as  to  require  no  cita- 
tion of  authority,  that  in  construing  wills  the  intention  of 
the  testator  is  sought  and  must  be  carried  into  effect  unless 
to  do  so  would  violate  some  settled  rule  of  law  or  public 
policy.  John  Daly,  the  testator,  at  the  time  he  made  his 
will  had  a  wife,  five  sons  and  three  daughters.  The  sec- 
ond clause  of  his  will  gives  to  the  wife  40  acres  of  land 
in  fee  and  a  life  use  of  the  remainder  of  his  estate,  real 
and  personal.  The  third  clause  provides  legacies  for  his 
daughters  and  his  son  John.  The  fourth  clause  leaves  a 
team  of  horses,  harness  and  wagon  to  his  son  James.  In 
the  clause  under  discussion  here,  by  nominating  a  fixed 
price  of  $60  per  acre  and  giving  to  James  and  William  the 
first  option  to  purchase  the  balance  of  his  land,  amounting 
to  291 J4  acres,  at  that  price,  there  was  evidently  an  inten- 
tion on  his  part  to  prefer  them.  There  is  no  rule  of  law 
which  prohibits  a  testator  from  dividing  his  property,  as 
to  the  amount  given  to  each  of  his  heirs,  as  he  may  see 
fit.  There  are  many  considerations,  such  as  advancements 
or  opportunities  given  certain  of  his  children  and  not  others, 
which  may  lead  a  testator  to  give  more  of  his  estate  to 
the  latter  than  to  the  former.  Whatever  may  have  been 
the  reason  in  this  case,  there  is  nothing  in  the  law  which 


Oct.  '21.]  Daly  v.  Daly.  273 

prohibits  his  preferring  one  child  over  another,  and  the  fact 
that  the  opportunity  to  purchase  this  land  at  $60  per  acre 
may  give  James  and  William  a  decided  advantage  over  the 
others,  owing  to  the  advance  in  the  price  of  the  land,  does 
not,  of  itself,  tend  to  prove  that  he  did  not  intend  to  do 
just  that  thing. 

There  is  no  provision  in  the  will  that  in  case  James  and 
William  should  elect  to  take  the  land  it  shall  be  sold  at  the 
market  price  at  the  time  when  they  were  to  go  into  enjoy- 
ment of  the  same,  and  this  court  has  no  authority  to  write 
such  a  provision  into  it.  The  only  contingency  under  which 
the  testator  directed  that  the  market  price  should  be  had  for 
the  land  was  that  none  of  his  sons  should  choose  to  take 
the  land  at  $60  per  acre,  in  which  event  the  executor  was 
to  sell.  But  appellants  urge  that  the  provision  in  this  clause 
that  the  land  should,  in  the  event  that  none  of  the  sons  de- 
sired to  take  it  at  $60  per  acre,  be  sold  and  the  money 
divided  "in  the  same  proportions  between  my  four  sons, 
[naming  them,]  share  and  share  alike,  except"  Patrick's  ad- 
vancements, when  taken  with  the  language  of  the  clause 
concerning  an  equal  division  of  the  proceeds  in  case  Wil- 
liam and  James  do  elect  to  take  the  land  at  $60  per  acre, 
shows  an  intention  on  the  part  of  the  testator  that  his  land, 
aside  from  the  40  acres  devised  to  his  widow,  should  be 
divided  equally  among  four  sons.  We  cannot  agree  with 
this  contention.  In  both  of  the  instances  where  he  uses  lan- 
guage concerning  equal  division  it  is  of  the  proceeds.  In 
one  it  is  the  equal  division  of  the  proceeds  arising  out  of 
the  sale  to  the  sons  at  $60  per  acre,  and  the  other  is  the 
equal  division  of  the  proceeds  arising  from  a  sale  by  the 
executor,  which  is  to  occur,  as  we  have  seen,  in  case  the 
sons  do  not  elect  to  take  the  land  at  $60  per  acre.  There 
is  nothing  in  this  clause  which  indicates  that  the  testator 
intended  that  when  his  sons  should  exercise  the  option  to 
take  the  land  it  should  bring  the  market  value.  He  fixed 
the  price  at  $60  per  acre,  and  had  a  right  to  do  so.    That 
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he  contemplated  that  it  might  prove  an  advantage  to  his 
sons  to  take  the  land  at  that  price  is  indicated  by  the  fact 
that  he  offers  the  option  first  to  James  and  William,  and  if 
they  do  not  exercise  it,  then  to  Thomas  and  Patrick.  The 
effect  of  these  provisions  of  the  fifth  clause  of  the  will  was 
to  give  to  his  sons,  in  the  order  named,  an  option  to  take 
the  land  at  the  price  named  in  the  will.  The  fee  of  the 
land,  under  such  provision,  did  not  vest  until  such  option 
was  exercised. 

While  the  right  of  a  testator  to  give  an  option  to  his 
children  to  purchase  land  at  a  certain  price  has  not  been 
directly  passed  upon  in  this  State,  yet  it  has  been  before 
the  courts  of  last  resort  of  other  States.  In  the  case  of 
Watson  V.  Riley,  loi  Neb.  511,  a  very  similar  state  of  facts 
arose,  the  provision  of  the  will  there  under  consideration 
being  as  follows:  "It  is  my  will  that  the  said  Emma  L. 
Watson  shall  have  the  right  to  take  the  following  described 
land  [here  follows  description  of  160  acres]  for  the  sum  of 
$50  per  acre.  The  said  Emma  L.  Riley  [Watson]  shall  be 
allowed  on  the  said  purchase  price  of  said  land  the  sum  of 
$12.50  per  acre,  or  if  her  bequest  shall  amount  to  more 
than  the  sum  of  $12.50  per  acre,  then  she  shall  be  allowed 
upon  the  said  sum  of  $50  per  acre  the  sum  of  her  entire 
inheritance,  to  be  deducted  from  said  sum  of  $50  per  acre." 
It  was  there  held  that  an  option  to  purchase  property  of 
the  estate  at  a  price  named  in  the  will  may  be  created  by 
will ;  that  where  such  option  is  exercised  in  accordance  with 
the  terms  of  the  will  by  the  beneficiary  he  becomes  invested 
with  the  title  to  such  property  by  the  will.  To  the  same 
effect  are  Snyder  v.  Snyder,  75  Iowa,  255,  Thomas  v. 
Kelly,  16  Am.  Rep.  (S.  C.)  716,  and  Albright  v.  Albright, 
128  Pa.  St.  381.  In  Parker  v.  Seeley,  56  N.  J.  Eq.  no, 
the  testator  gave  to  his  son,  after  the  death  of  his  mother, 
who  was  given  certain  land  for  her  life,  the  right  to  pur- 
chase the  dwelling  house  and  a  portion  of  the  lot  upon 
which  the  house  stood,  for  $8000.    The  property  was  worth 
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much  more  than  $8000.  It  was  there  held  that  such  was 
an  option  given  to  the  son  to  purchase,  which  he  had  a  right 
to  exercise  and  take  the  property  at  that  price.  In  Cham- 
berlain  v.  Berry,  56  S.  W.  (Ky.)  659,  it  was  held  that 
where  a  testator  fixes  a  value  upon  land  devised  for  the  pur- 
pose of  division  under  the  will  the  devisee  must  take  the 
land  at  the  value  fixed  if  he  takes  it  at  all.  In  this  case 
the  sons  James  and  William  elected  to  exercise  the  option 
given  them  by  the  will,  and  having  done  so,  were  entitled 
to  the  land  under  the  terms  of  the  will,  and  the  chancellor 
was  right  in  so  decreeing. 

Appellants  also  complain  because  their  demurrer  to  the 
cross-bill  was  overruled,  it  being  their  contention  that  the 
cross-bill  was  not  properly  filed,  since  the  relief  prayed  for 

« 

could  have  been  had  under  the  original  bill,  and  that  the 
cross-bill  would  gain  nothing  and  was  unnecessary.  The 
rule  is,  that  where  a  defendant  relies  on  his  answer,  alone, 
he  can  only  use  the  equity  of  his  case  for  the  purposes  of 
defense,  but  if  he  wishes  to  become  the  assailant  and  seek 
affirmative  relief  with  reference  to  the  subject  matter  of 
the  original  bill  he  must  file  his  cross-bill,  and  in  this  way, 
and  this  way  alone,  is  he  permitted  to  use  his  equity  as  a 
weapon  of  attack.  (  Puterbaugh's  Ch.  PI.  &  Pr. — 6th  ed. — 
370,  371 ;  Hamalle  v.  Lebensberger,  267  111.  602.)  Appel- 
lee had  a  right,  upon  the  original  bill  being  filed  in  this 
case,  to  have  a  construction  of  the  will  settling  the  ques- 
tion of  his  title,  as  that  was  attacked  in  the  original  bill. 
Had  appellants  dismissed  their  original  bill,  it  would  then 
have  been  necessary  for  appellee  to  file  a  bill  to  have  the 
will  construed,  in  order  to  remove  any  doubt  as  to  his  title. 
The  chancellor  did  not  err  in  overruling  the  demurrer  to 
the  cross-bill. 

Appellee  had  a  right  to  recover  his  costs  in  the  case. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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(No.  13970. — Decree  affirmed.) 

C.  E.  Johnson,  Appellant,  vs.  Bert  M1L1.ER  et  al.  Appellees. 

Opinion  filed  October  22, 1^21. 

1.  Deeds — when,  only,  will  equity  set  aside  conveyance  for  fraud 
and  misrepresentations.  It  is  only  in  cases  where  the  parties  have 
not  equal  knowledge  or  means  of  knowledge  as  to  the  value  of 
property  involved  in  an  exchange  of  real  estate  that  equity  will 
afford  relief  on  the  ground  of  fraud  and  misrepresentations,  and 
where  no  deceit  has  been  practiced  which  ordinary  prudence  could 
not  detect  the  law  will  not  assist  a  man  capable  of  taking  care  of 
his  own  interests  because  he  makes  a  bad  or  losing  bargain. 

2.  Same — when  inadequacy  of  price  will  not  afford  relief.  Cases 
in  which  gross  inadequacy  of  price  has  been  held  to  justify  equi- 
table interference  with  a  conveyance  of  real  property  are  not  ap- 
plicable in  a  suit  to  set  aside  an  exchange  of  properties  where  the 
complainant  fails  to  prove  his  allegations  of  fraud  and  deceit  and 
where  he  had  an  opportunity  to  and  did  inspect  the  land  concern- 
ing the  value  of  which  he  alleges  he  was  misinformed. 

3.  Contracts — exaggerated  representations  are  not,  ordinarily, 
ground  for  setting  aside  contract.  Representations  as  to  the  value 
of  property,  though  exaggerated,  are  not  ordinarily  ground  for 
setting  aside  a  contract,  and  are  never  made  the  basis  for  relief 
where  the  party  claiming  to  have  been  deceived  had  ample  oppor- 
tunity to  know  of  the  truth  or  falsity  of  the  representations. 

Appeai.  from  the  Circuit  Court  of  DeKalb  county;  the 
Hon.  C.  F.  Irwin,  Judge,  presiding. 

Faissi,Er,  Fuwon  &  Roberts,  and  Joseph  O.  McKiER- 
NAN,  for  appellant. 

J.  E.  Matteson,  (Mary  Hamsmith,  of  counsel,)  for 
appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court; 

Appellant,  C.  E.  Johnson,  filed  his  bill  in  chancery  in 
the  circuit  court  of  DeKalb  county  to  rescind  and  set  aside 
an  exchange  of  real  estate  made  between  himself  and  appel- 
lee Bert  Miller.     At  the  time  of  the  transaction  Johnson 
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resided  in  the  city  of  DeKalb  and  Miller  resided  on  a  farm 
in  DeKalb  county.    Johnson  owned  a  residence  and  busi- 
ness property  in  the  city  of  DeKalb  and  conducted  a  boot 
and  shoe  store  in  the  business  property.    Miller  owned  200 
acres  of  farm  land  in  Adams  county,  Wisconsin.    Septem- 
ber 30,  19 14,  the  parties  entered  into  a  contract  by  which 
Johnson  agreed  to  convey  his  two  properties  and  shoe 
business  to  Miller  subject  to  a  $2800  mortgage  on  the 
store   property  and   a  $400  mortgage  on  the   residence. 
Miller  agreed  to  convey  his  Wisconsin  farm  of  200  acres 
to  Johnson  subject  to  mortgages  aggregating  $5000  and  un- 
paid drainage  assessments ;  also  to  transfer  to  Johnson  his 
(Miller's)  interest  in  the  personal  property  on  the  farm  and 
to  pay  Johnson  in  cash  or  note  $2000.     Conveyances  were 
exchanged  between  the  parties  December   15,   1914,  and 
Miller  gave  Johnson  his  note  for  $2000,  due  January  15, 
191 5,  and  a  bill  of  sale  of  the  personal  property  on  the 
Wisconsin  farm.     Possession  of  the  stock  of  shoes  was 
delivered  to  Miller  on  the  same  day.    Johnson  was  to  get 
possession  of  the  Wisconsin  farm  March   i,   19 15.     The 
original  bill  was  filed  by  Johnson  on  May  2y,  191 5,  and  an 
amended  and  supplemental  bill  was  filed  by  him  January 
16,  1 91 6.    The  cause  was  tried  on  the  issues  made  by  the 
amended  and  supplemental  bill  and  answer  thereto.     The 
cause  was  referred  to  a  special  master  in  chancery  to  take 
the  proofs  and  report  his  conclusions.     The  master  re- 
ported that  Johnson  was  not  entitled  to  have  the  exchange 
of  properties  annulled  and  the  deeds  set  aside,  and  after 
overruling  exceptions  of  Johnson  to  the  master's  report 
the  chancellor  so  decreed,  and  this  appeal  is  prosecuted  from 
the  decree. 

The  bill  charges  appellees  Bert  Miller  and  O.  L.  Sen- 
neff,  a  real  estate  agent  who  was  on  very  intimate  terms  of 
friendship  with  appellant,  entered  into  a  conspiracy  to  take 
advantage  of  the  confidence  reposed  in  Senneff  by  appel- 
lant and  secure  his  property ;  that  in  furtherance  of  the  con- 
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spiracy  Senneff  suggested  from  time  to  time  that  appellant 
exchange  his  property  for  farm  property,  and  finally  told 
him  he  had  secured  a  man  who  owned  a  200-acre  farm  in 
Wisconsin  and  would  trade  it  for  appellant's  property ;  that 
Senneff  introduced  Miller  to  appellant,  and  they  represented 
to  him  that  the  Wisconsin  farm  was  of  the  market  value 
of  $90  per  acre  and  proposed  an  exchange  of  it  for  appel- 
lant's DeKalb  property,  each  subject  to  the  encumbrances. 
They  also  proposed  to  transfer  the  personal  property  on  the 
Wisconsin  farm  to  appellant.  It  consisted  of  stock,  tools 
and  crops  and  was  represented  to  be  of  the  value  of  $1000, 
and  in  addition  Miller  was  to  give  appellant  his  note  for 
$2000,  due  in  thirty  days.  The  bill  alleges  that  relying 
on  the  advice  and  counsel  of  Senneff  and  his  and  Miller's 
representations  he  made  the  contract  for  the  excliange  of 
properties  and  performed  his  part  of  the  agreement;  that 
he  learned,  after  doing  so,  the  Wisconsin  farm  was  not 
worth  to  exceed  $15  per  acre,  and  that  the  representations 
of  Senneff  and  Miller  that  it  was  worth  $90  per  acre  were 
false  and  fraudulent  and  were  known  by  them  to  be  false 
and  fraudulent;  that  they  were  made  to  deceive  appellant; 
that  they  did  deceive  him  and  induced  him  to  make  the 
exchange.  The  bill  also  alleges  Miller  did  not  deliver  the 
personal  property  on  the  farm  to  appellant  but  removed 
it  beyond  his  control  and  did  not  pay  his  $2000  note  when 
it  became  due;  that  Miller  had  transferred  the  DeKalb 
property  to  Nelien  Miller,  but  the  conveyance  was  onlj 
colorable  and  was  made  in  pursuance  of  the  scheme  to  de- 
fraud and  cheat  appellant,  and  Miller  had  also  disposed  of 
the  stock  of  shoes.  The  bill  alleges  appellant  was  wholly 
wdthout  knowledge  of  the  value  of  the  Wisconsin  land  but 
relied  on  Senneff,  who  he  has  since  learned  was  acting  in 
conjunction  with  Miller  to  cheat  and  defraud  appellant  out 
of  his  property.  Necessary  parties  were  made  defendants 
to  the  bill,  which  prayed  that  an  account  be  taken;  that 
appellant  be  decreed  what,  if  anything,  appeared  to  be  due 
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him,  he  offering  to  pay  anytliing  found  due  from  him ;  that 
the  deeds  be  set  aside  and  for  general  relief. 

The  decree  found  that  Miller  and  Senneff  did  not  enter 
into  a  conspiracy  to  defraud  appellant  and  did  not  make 
false  representations  as  to  any  material  fact  pertaining  to 
the  exchange  of  properties;  that  in  September,  19 14,  appel- 
lant, with  a  friend  of  his  who  was  intending  to  farm  the 
Wisconsin  land  with  appellant,  accompanied  by  Senneff, 
visited  the  Wisconsin  farm  and  examined  it  and  after  their 
return  entered  into  the  contract  for  the  exchange;  that 
Miller  did  not  remove  the  personal  property  on  the  Wis- 
consin farm  beyond  appellant's  control ;  that  the  $2000  note 
given  appellant  by  Miller  was  not  paid  at  maturity  and  ap- 
pellant took  judgment  by  confession  on  the  note ;  that  the 
equities  of  the  case  were  with  Miller  so  far  as  setting  aside 
the  conveyances  for  the  respective  properties  is  concerned; 
that  appellant  was  not  entitled  to  an  accounting  for  the  sale 
of  the  stock  of  boots  and  shoes  which  Miller  had  sold.  The 
decree  finds  a  balance  due  on  the  $2000  note  of  $1317.36, 
with  interest  at  five  per  cent  per  annum  from  January  15, 
191 5,  amounting  to  $1360.29,  and  orders  the  same  paid, 
with  interest  from  February  8,  19 15,  together  with  costs 
amounting  to  $6.45,  and  that  execution  issue  therefor.  The 
decree  was  in  accordance  with  the  report  and  recommenda- 
tions of  the  master  in  chancery  and  the  account  as  stated 
by  him. 

Appellant  contends  that  the  property  he  exchanged  for 
the  Wisconsin  farm  was  worth  $12,500  above  the  encum- 
brances on  it  and  the  farm  had  no  net  value  above  the 
encumbrances,  and  that  the  inadequacy  of  the  consideration 
received  for  his  property  was  so  gross  as  in  itself  to  amount 
to  proof  of  fraud.  Appellant  did  not  testify  that  appellee 
Miller  ever  made  any  statement  or  representation  to  him  as 
to  the  value  of  the  Wisconsin  land.  The  principal  ground 
for  relief  relied  on  is  the  claim  that  the  Wisconsin  farm  was 
worth  nothing  above  encumbrances;  that  appellant's  De- 
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Kalb  property  was  worth  $12,500  above  encumbrances; 
that  tlie  gross  inadequacy  of  the  consideration  paid  appel- 
lant for  his  property  amounted  to  fraud,  which,  coupled 
with  the  other  facts  and  circumstances,  justified  the  relief 
prayed.  If  it  be  conceded  that  appellant  received  much 
less  than  the  property  was  wortli,  the  facts  proven  in  this 
case  afford  no  basis  for  the  relief  prayed.  The  proof  does 
not  support  appellant's  claim  that  Miller  and  Senneff  con- 
spired to  defraud  him  in  the  transaction.  Appellant  ap- 
plied to  Senneff  to  secure  for  him  a  trade  of  his  DeKalb 
property  for  farm  property.  Some  months  later  Senneff 
introduced  Miller  to  him,  who  owned  the  Wisconsin  farm, 
and  the  trade  was  subsequently  consummated.  We  find  no 
warrant  in  the  proof  for  the  assertion  that  Senneff  repre- 
sented Miller  in  the  negotiations.  Miller  never  made  any 
representations  as  to  the  valuation  of  the  Wisconsin  farm, 
and  the  only  representation  made  by  Senneff  was  while 
he  and  appellant  were  on  the  Wisconsin  farm  for  the  pur- 
pose of  inspecting  it.  Senneff  said  to  appellant.  Miller  not 
being  present,  that  Miller  did  not  know  what  a  good  piece 
of  land  he  owned;  that  it  would  soon  be  worth  $100  per 
acre.  Appellant  had  gone  to  view  the  land,  refusing  to  buy 
without  having  seen  it  and  relying  on  no  one's  representa- 
tions as  to  what  it  was  worth.  The  farm  consisted  of 
200  acres  and  was  encumbered  for  $5500.  Four  witnesses 
testified  for  appellant  on  the  question  of  its  value,  and  their 
testimony  ranged  from  $10  or  $15  per  acre  to  $40  or  $50 
per  acre.  Three  witnesses  testified  for  appellees  on  the 
same  subject  and  placed  the  value  at  $45  to  $50  per  acre. 
Miller  himself  testified  that  he  about  two  years  before  the 
trade  paid  $27.50  per  acre  for  it  when  it  was  wild,  and 
he  had  since  improved  it  for  occupation  and  had  part  of 
it  in  cultivation.  Appellant  did  not  depend,  as  we  have 
said,  on  representations  of  Miller  but  visited  and  examined 
the  land.  Quite  a  period  of  time  before  the  deeds  were 
exchanged  he  had  the  opportunity  to  ascertain  the  character 
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and  value  of  the  land  and  the  truth  of  any  statements  or 
representations  on  that  subject,  if  any  such  had  been  made. 
It  seems  clear  from  the  testimony  that  he  was  not  defrauded 
or  misled  by  false  representations  made  by  anyone  as  to 
the  value  of  the  land.  He  had  the  opportunity  by  his  visit 
to  the  farm  to  ascertain  and  determine  its  value,  and  it 
was  his  duty  to  make  use  of  such  opportunity.  The  law 
charges  him  with  knowledge  he  might  have  obtained  by 
making  use  of  the  means  afforded  him.  Where  no  deceit 
has  been  practiced  which  ordinary  prudence  could  not  de- 
tect, the  law  will  not  assist  a  man  capable  of  taking  care 
of  his  own  interests  because  he  makes  a  bad  or  losing  bar- 
gain. It  is  only  in  cases  where  the  parties  have  not  equal 
knowledge  or  means  of  knowledge  as  to  the  value  of  a 
property  that  equity  will  afford  relief  on  the  ground  of 
fraud  and  misrepresentations.  Representations  as  to  value 
of  property,  though  exaggerated,  do  not  ordinarily  afford 
ground  for  setting  aside  a  contract,  and  are  never  made 
the  basis  for  relief  where  the  party  claiming  to  have  been 
deceived  had  ample  opportunity  to  know  of  the  truth  or 
falsity  of  the  representations.  If  they  are  made  with  the 
intention  of  procuring  them  to  be  acted  upon  without  in- 
vestigating their  correctness,  and  a  party  does  so  rely  on 
them  and  act,  equity  may  afford  relief.  These  principles 
are  sustained  by  many  decisions.  (Miller  v.  Craig,  36  111. 
109;  Tuck  V.  Downing,  76  id.  71 ;  Moore  v.  Recek,  163  id. 
17;  Southern  Development  Co.  v.  Silva,  125  U.  S.  247.) 
Cases  in  which  gross  inadequacy  of  price  have  been  held  to 
justify  equitable  interference  are  not  applicable  under  the 
facts  in  this  case. 

The  proof  shows  that  appellant  lost  the  personal  prop- 
erty on  the  Wisconsin  farm,  which  was  of  the  value  of 
$1000,  by  his  own  neglect  and  refusal  to  take  possession 
of  it 

The  decree  of  the  circuit  court  is  sustained  by  the  law 
and  the  evidence  and  is  affirmed.         j^^^^^  affirmed. 
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(No.  14038. — ^Judgment  affirmed.) 
The  PEOPI.E  OF  THE  State  of  Ilunois,  Defendant  in  Er- 
ror, vs.  Martin  Sicks,  Plaintiff  in  Error. 

Opinion  filed  October  22,  ip2i, 

1.  Criminal  law — what  question  by  judge  is  improper  during 
examination  of  witness.  On  cross-examination  to  weaken  the  tes- 
timony of  a  witness  who  has  identified  the  defendant  as  engaged  in 
a  robbery  some  years  previous,  it  is  improper  for  the  judge  to  in- 
terrupt with  the  question,  "And  you  could  remember  him  if  it  was 
three  or  five  years  ago  ?"  but  the  error  in  asking  the  question,  which 
the  witness  answered  in  the  affirmative,  is  not  ground  for  reversal 
if  the  defendant  was  identified  by  other  witnesses. 

2.  Same — when  State's  attorney  may  characterize  defendant  as 
a  "fugitive  from  justice."  The  State's  attorney  may  characterize 
the  defendant  in  a  prosecution  for  robbery  as  a  "cowardly,  sneak- 
ing bandit"  and  as  a  "fugitive  from  justice,"  where  it  is  not  de- 
nied that  the  defendant,  when  first  arrested,  had  escaped  from  the 
officer  in  whose  custody  he  was  placed  and  was  at  large  a  year  be- 
fore he  was  again  apprehended. 

3.  Same — State's  attorney  should  not  characterise  witness  as  a 
liar.  Where  there  is  reason  to  believe  that  the  story  of  a  witness 
is  not  true  the  State's  attorney  should  convey  to  the  jury  his  opin- 
ion of  the  witness  and  his  story  without  characterizing  him  as  a 
"liar  and  a  perjurer,"  as  such  language  should  not  be  used  in 
any  court. 

4.  Same — zvhcn  State's  attorney  may  comment  on  failure  of  de- 
fendant to  testify.  In  a  prosecution  for  robbery,  where  the  iden- 
tity of  the  defendant  is  the  only  question  seriously  contested  at'd 
the  prosecuting  witness  has  testified  that  he  recognized  in  his  as- 
sailant's voice  a  peculiar  foreign  accent  which  he  could  not  charac- 
terize by  any  nationality,  the  State's  attorney  may  in  his  argument 
refer  to  the  defendant's  failure  to  testify  to  show  his  nationality 
or  to  show  that  he  did  not  speak  with  an  accent. 

5.  Same — to  constitute  robbery  the  property  must  be  taken  from 
the  person  or  the  presence  of  the  one  assaulted.  To  constitute  rob- 
bery the  property  must  be  taken  by  force  or  intimidation  from  the 
person  or  the  presence  of  the  one  assaulted,  and  it  is  not  accurate 
to  instruct  the  jury  that  the  offense  is  robbery  if  they  find  that  the 
defendant  took  "the  property  mentioned  in  the  indictment,  or  some 
part  thereof,  in  the  possession  or  under  the  control"  of  the  prose- 
cuting witness. 
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Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Joseph  B.  David,  Judge,  presiding. 

Eugene  L.  McGarry,  (Thomas  E.  Swanson,  of  coun- 
sel,) for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Robert  E. 
Crowe,  State's  Attorney,  and  James  B.  Searcy,  (Edward 
E.  W11.SON,  of  counsel,)  for  the  People. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court: 

On  January  26,  19 18,  Frank  Rose,  an  officer  of  the 
Heller-Rose  Company,  a  corporation  operating  a  retail  jew- 
elry store  at  901  Marshall  Field  Annex,  in  Chicago,  was 
robbed  of  jewelry  belonging  to  the  company  worth  over 
$150,000.  About  five  o'clock  in  the  evening  two  men  en- 
tered the  store  and  represented  themselves  to  be  detectives 
from  headquarters  looking  for  jewelry  thieves.  They  had 
with  them  copies  of  Detective,  a  bulletin  carrying  pictures 
and  descriptions  of  persons  wanted  for  crime.  They  called 
the  employees  of  the  store  together  to  show  them  the  pub- 
lished pictures  and  asked  them  if  they  identified  a  certain 
picture  as  that  of  a  man  they  had  seen  before.  There  were 
in  the  store  at  the  time  these  men  entered,  Frank  Rose,  the 
president  of  the  company,  Gladys  Davies,  book-keeper,  and 
Mae  Daveny,  telephone  operator.  When  the  employees  were 
grouped  they  were  ordered  by  the  two  men  to  go  into  the 
washroom.  Each  man  was  armed  with  a  revolver.  All  the 
employees  identify  plaintiff  in  error,  Martin  Sicks,  as  the 
big  man  who  forced  them  into  the  washroom  and  stood 
guard  at  the  door.  They  recognized  in  his  voice  a  foreign 
accent.  Two  otlier  men  joined  the  first  two  and  all  the 
jewelry  in  the  show-cases  and  the  safe  was  taken.  A  small 
safe  and  some  furniture  were  piled  against  the  washroom 
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door  and  the  employees  were  told  not  to  attempt  to  get  out 
for  fifteen  minutes.  As  soon  as  the  robbers  left  the  em- 
ployees forced  the  door  open  and  freed  themselves.  Plain- 
tiff in  error  was  arrested  in  July,  1918,  and  was  taken  to  the 
State's  attorney's  office  in  Chicago.  Frank  Rose  saw  him 
there  and  identified  him  as  one  of  the  robbers.  The  prisoner 
was  placed  in  the  custody  of  patrolman  John  H.  Ward,  who 
left  the  prisoner  in  the  office  of  the  first  assistant  State's 
attorney,  a  room  on  the  second  floor  of  the  criminal  court 
building,  and  went  to  the  toilet.  When  he  returned  Sicks 
was  gone.  He  was  at  large  more  than  a  year  and  was  then 
re-arrested  and  placed  on  trial  and  found  guilty  of  robbery. 
He  prosecutes  this  writ  of  error  to  reverse  the  judgment  of 
the  criminal  court  of  Cook  county  directing  that  he  be 
imprisoned  in  the  State  penitentiary  for  an  indeterminate 
period. 

Plaintiff  in  error  contends  that  the  judgment  should 
be  reversed  because  of  improper  remarks  and  misconduct  of 
the  trial  judge,  misconduct  of  the  State's  attorney,  error  in 
the  exclusion  of  competent  evidence  offered  by  plaintiff  in 
error,  and  an  erroneous  instruction  given  for  the  People. 

During  the  cross-examination  of  the  witness  Rose  coun- 
sel for  plaintiff  in  error  was  attempting  to  show  that  Rose 
did  not  have  an  opportunity  to  gain  sufficient  knowledge  of 
his  assailant  to  positively  identify  him.  He  asked  Rose  this 
question:  "You  were  pulled  around  and  told  by  the  man 
at  the  door  not  to  look  at  him,  and  that's  three  years  ago?" 
and  Rose  answered  "Yes."  The  trial  judge  interrupted  with 
this  remark :  "And  you  could  remember  him  if  it  was  three 
or  five  years  ago  ?"  and  Rose  answered,  "Yes,  your  Honor." 
Nothing  had  occurred  to  call  for  this  remark  from  the  court 
and  it  should  not  have  been  made.  The  only  seriously  con- 
tested question  on  the  trial  was  the  identity  of  plaintiff  in 
error.  In  a  case  close  on  the  facts  this  remark  would  have 
been  reversible  error,  but  this  case  is  not  of  that  character. 
Three  witnesses  positively  identified  plaintiff  in  error  as 
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one  of  the  robbers  and  plaintiff  in  error  did  not  testify. 
Their  identification  stands  in  the  record  undenied. 

Complaint  is  made  of  other  interruptions  by  the  trial 
judge,  of  the  examination  of  witnesses  and  of  the  argument 
of  counsel  for  plaintiff  in  error,  but  in  view  of  the  record 
we  do  not  consider  them  of  sufficient  importance  to  demand 
a  reversal  of  the  judgment. 

During  his  argument  to  the  jury  the  State's  attorney 
characterized  plaintiff  in  error  as  a  "cowardly,  sneaking 
bandit;"  "a  fugitive  from  justice;"  and  "a  man  whom  the 
police  of  the  whole  country  have  been  looking  for."  The 
manner  in  which  the  robbery  was  committed  and  the  fact 
that  plaintiff  in  error  had  escaped  from  a  police  officer,  and 
other  facts  connected  with  this  case,  justified  the  state- 
ments of  the  State's  attorney  and  no  error  was  committed  in 
referring  to  plaintiff  in  error  in  these  terms. 

In  commenting  on  the  testimony  of  the  witness  Henry 
Price  the  State's  attorney  characterized  him  as  "a  liar  and  a 
perjurer."  Price  had  testified  that  he  took  Sicks  to  the 
office  of  the  Heller-Rose  Company  in  March  or  April,  1919, 
at  the  request  of  Sicks'  attorney ;  that  the  two  of  them  stood 
at  a  counter  and  talked  with  Rose  and  Miss  Davies  regard- 
ing the  repairing  of  Price's  watch;  that  he  had  a  new  crystal 
put  in  the  watch ;  that  Miss  Davies  wore  a  navy  blouse  and 
that  he  made  some  remark  to  her  about  being  discharged 
from  the  navy.  Rose  and  Miss  Davies  both  denied  that 
Price  or  Sicks  was  in  the  store  at  that  time,  and  Miss  Davies 
testified  that  she  had  never  worn  a  navy  blouse  to  the  store. 
Price  claimed  that  he  did  not  know  that  Sicks  was  accused 
of  the  Heller-Rose  robbery  and  that  he  did  not  know  why 
Sicks'  attorney  wanted  him  to  take  Sicks  to  the  store.  This 
story  was  unreasonable  and  was  probably  untrue,  but  we 
cannot  approve  the  use  of  such  strong  language.  The  State's 
attorney  could  have  conveyed  to  the  jury  his  opinion  of  this 
witness  and  his  story  without  characterizing  him  "a  liar." 
Such  language  should  not  be  used  in  any  court.    The  inflam- 
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matory  remark  was  not  of  that  character  that  demands  a 
reversal  of  the  judgment. 

Plaintiff  in  error  contends  further  that  the  State's  attor- 
ney commented  on  the  failure  of  plaintiff  in  error  to  testify. 
The  objection  is  to  the  following  argument :  "Let  us  check 
up  on  the  State's  case.  Mr.  Rose  had  quite  a  long  conver- 
sation with  Sicks,  and  Mr.  Rose  testified  that  Sicks  had  a 
peculiar  accent  to  his  speech.  He  could  not  tell  just  what 
nationality  the  accent  would  indicate  and  the  defense  does 
not  appear  to  enlighten  us  on  that  subject"  This  was 
legitimate  argument.  The  State's  attorney  had  a  right  to 
comment  upon  the  failure  of  the  defense  to  produce  testi- 
mony to  show  the  nationality  of  Sicks  and  to  show  that  he 
did  not  speak  with  a  peculiar  accent,  if  such  was  the  fact 
This  was  one  of  the  details  of  identification  by  the  com- 
plaining witness,  and  we  see  no  reason,  supported  by  law  or 
justice,  why  the  State  should  not  be  permitted  to  comment 
on  the  fact  that  this  piece  of  evidence  stands  in  the  record 
undenied  and  unexplained. 

Plaintiff  in  error  called  as  a  witness  John  F.  Byrne,  an 
attorney  who  had  represented  James  Driscoll,  tried  in  May, 
1920,  for  the  same  offense.  Miss  Davies  had  testified,  on 
cross-examination,  that  she  testified  on  the  Driscoll  trial 
that  she  was  not  sure  that  Driscoll  was  one  of  the  men  who 
had  committed  the  Heller-Rose  robbery.  It  was  sought  to 
show  by  Byrne  that  Miss  Davies  testified  in  the  Driscoll  trial 
and  that  on  that  trial  she  did  identify  Driscoll  as  one  of  the 
robbers.  This  was  not  material.  The  State  had  not  exam- 
ined Miss  Davies  regarding  her  identification  of  Driscoll, 
and  when  plaintiit  in  error  examined  her  on  this  question 
he  made  her  his  witness  and  was  bound  by  her  answers.  It 
was  not  contended  that  Driscoll  and  Sicks  resembled  each 
other  and  that  the  identification  of  the  one  had  anything 
to  do  with  the  identification  of  the  other,  nor  was  it  con- 
tended that  Driscoll  was  the  one  who  came  into  the  store 
with  Sicks.  There  was  no  error  in  sustaining  objections  to 
this  line  of  examination. 
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The  People  offered  this  instruction : 

"The  statute  in  force  at  the  time  of  the  commission  of 
the  alleged  crime  and  under  which  statute  the  defendant  is 
being  tried  provided  as  fellows:  'Robbery  is  a  felonious 
and  violent  taking  of  money,  goods  or  other  valuable  thing 
from  the  person  of  anotlier  by  force  or  intimidation.  Every 
person  guilty  of  robbery  shall  be  imprisoned  in  the  peniten- 
tiary not  less  than  one  year  nor  more  than  fourteen  years, 
or  if  he  is  armed  with  a  dangerous  weapon,  with  intent,  if 
resisted,  to  kill  or  maim  such  person,  he  may  be  imprisoned 
for  any  term  of  years  or  for  life.' " 

The  trial  judge  read  this  instruction  to  the  jury  and 
then  interrupted  himself  with  this  remark :  "This  is  wrong; 
come  here,  Mr.  Heth."  Heth  was  the  assistant  State's  attor- 
ney who  was  conducting  the  prosecution.  Counsel  for  plain- 
tiff in  error  objected  to  this  interruption  and  the  calling  of 
the  assistant  State's  attorney  to  the  bench.  The  trial  judge 
replied  that  he  would  not  listen  to  the  objection.  He  then 
directed  the  court  reporter  to  add  to  the  instruction  the 
following  sentence:  "And  if  the  jury  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  defendant,  with 
others,  by  force  or  intimidation  of  the  witness  Rose  took 
and  stole  the  property  mentioned  in  the  indictment,  or  some 
part  thereof,  in  the  possession  or  under  the  control  of  the 
said  Rose,  as  alleged  in  the  indictment,  then  such  offense  is 
robbery."  The  instruction  as  offered  by  the  People  was  a 
correct  statement  of  the  law.  The  sentence  added  was  not 
the  law.  Property  may  be  "in  the  possession"  and  "under 
the  control  of"  a  person  and  yet  not  be  in  the  presence  of 
the  person.  In  order  to  constitute  robbery  the  property 
must  be  taken  from  the  person  or  the  presence  of  the  one 
assaulted.  All  the  evidence  in  this  case  shows  that  the 
property  stolen  was  taken  from  the  presence  of  Frank  Rose 
by  intimidation,  and  the  offense  proven  is  clearly  robbery. 
In  view  of  the  undisputed  evidence  in  this  case  the  jury 
v/ould  understand  from  the  amendment  to  this  instruction 
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that  it  was  not  necessary  to  show  that  the  property  was 
taken  off  the  person  of  Rose  but  that  it  was  sufficient  if  it 
was  taken  from  his  presence,  and  in  view  of  the  record  the 
error  in  this  instruction  could  not  have  been  prejudicial  to 
plaintiff  in  error. 

The  undisputed  evidence  in  this  record  shows  plaintiff 
in  error  guilty  of  the  offense  charged  beyond  all  reasonable 
doubt,  and  the  record  is  free  from  prejudicial  error.  The 
judgment  of  the  criminal  court  is  therefore  affirmed. 

Judgment  affirmed. 


(No.  14084. — ^Judgment  affirmed.) 

MitTON  D.  Covert,  Appellant,  vs.  The  Rockford  and 

Interurban  Raii^way  Company,  Appellee. 

Opinion  filed  October  22,  ip2i. 

1.  Negligence — what  is  willful  negligence.  Willful  negligence 
implies  an  act  intentionally  done  in  disregard  of  another's  rights, 
or  an  omission  to  do  something  to  protect  the  rights  of  another 
after  having  had  such  notice  of  those  rights  as  would  put  a  prudent 
man  upon  his  guard  to  use  ordinary  care  for  the  purpose  of  avoid- 
ing injury  to  such  other  person. 

2.  Same — when  interurban  company  is  not  guilty  of  willful  neg- 
ligence. A  person  standing  so  close  to  the  track  of  an  interurban 
line  that  a  car  struck  his  hand  while  he  was  signaling  it  to  stop 
at  a  road  crossing  is  guilty  of  contributory  negligence,  and  he  can 
not  recover  as  for  willful  injury  because  the  motorman  failed  to 
stop  the  car  until  it  had  run  several  hundred  feet  past  the  crossing, 
where  there  is  no  evidence  that  the  motorman  had  notice  that  such 
person  was  too  close  to  the  track  to  allow  the  car  to  pass  without 
striking  his  extended  hand,  as  the  duty  of  the  motorman  to  stop 
the  car  to  take  on  a  passenger  is  not  one  which  relates  to  his  safety. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Winnebago  county;  the  Hon.  C1.AIRE  C.  Edwards, 
Judge,  presiding. 
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Garrett,  Maynard  &  Hui.1.,  for  appellant. 

Fisher,  North,  Welsh  &  Linscott,  for  appellee. 

Mr.  Chief  Justice  Stone  delivered  the  opinion  of  the 
court: 

This  cause  comes  to  this  court  on  a  certificate  of  im- 
portance from  the  Appellate  Court  for  the  Second  District 
for  a  review  of  the  judgment  of  that  court  affirming  the 
ruling  of  the  circuit  court  of  Winnebago  county  in  instruct- 
ing the  jury  selected  in  the  cause  to  return  a  verdict  find- 
ing the  defendant  not  guilty. 

Appellant  filed  his  declaration  against  appellee  charging 
negligence  in  the  operation  of  its  interurban  electric  car,  by 
reason  of  which  negligence  the  appellant  was  injured.  The 
first  and  third  counts  of  the  declaration  charged  the  appel- 
lee with  operating  a  certain  electric  railroad  between  the 
cities  of  Rockford  and  Belvidere,  Illinois,  upon  which  rail- 
road there  was  a  crossing  known  as  Radke's  crossing,  which 
is  a  recognized  stop  for  the  interurban  cars  for  the  purpose 
of  receiving  and  discharging  passengers,  though  there  was 
no  station  or  platform.  This  crossing  is  at  the  intersec- 
tion of  the  appellee's  right  of  way  with  the  public  high- 
way. The  first  count  charges  that  on  the  night  of  the  day 
in  question  the  appellant  signaled  a  car  approaching  from 
the  east  that  he  desired  to  take  passage  thereon ;  that  the 
appellee,  through  its  servants,  so  improperly  and  negligently 
operated  and  controlled  the  car  that  it  struck  and  injured 
him.  The  third  count  charges  general  negligence,  as  does 
the  first,  with  the  additional  charge  of  specific  negligence, 
in  that  no  bell  was  rung  or  whistle  sounded.  The  second 
count  charges  willful  and  wanton  negligence  in  the  opera- 
tion and  control  of  the  car,  by  reason  whereof  appellant 
was  injured.  Issue  having  been  joined  on  each  count,  a 
trial  was  had.  At  the  conclusion  of  the  appellant's  evi- 
dence the  trial  court,  on  motion  of  appellee,  instructed  the 
jury  to  find  the  appellee  not  guilty,  which  finding  was  re- 
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turned  by  the  jury  and  judgment  entered  thereon.     That 
judgment  was  affirmed  by  the  Appellate  Court. 

The  evidence  of  appellant  is  that  he  had  traveled  over 
this  railway  on  numerous  occasions,  getting  off  and  on  cars 
at  this  crossing ;  that  he  had  been  instructed  to  light  a  match 
or  paper  and  hold  it  up  when  a  car  was  approaching  at 
night  so  that  the  motorman  could  see  the  light;  that  he 
had  done  this  on  numerous  previous  occasions;  that  on 
the  evening  in  question  it  was  dark  when  he  desired  to  take 
tlie  car;  that  he  went  to  a  point  about  eight  feet  west  of 
the  west  side  of  the  public  highway  and  stood  about  three 
feet  from  the  south  side  of  the  rails  of  appellee's  tracks, 
at  which  place  he  was  in  the  habit  of  standing  when  he  had 
previously  boarded  the  car ;  that  he  saw  the  car  coming  and 
lighted  a  piece  of  paper,  but  it  was  blown  out  by  the  wind 
and  he  again  lighted  it  and  held  it  up  as  a  signal  to  the 
car ;  that  the  car  was  about  a  mile  away  when  he  first  saw 
it ;  that  after  he  had  lighted  the  paper  the  second  time  the 
motorman  blew  two  short  whistles,  which  was  the  usual  sig- 
nal that  the  car  would  stop ;  that  these  whistles  were  blown 
about  300  feet  east  of  the  highway ;  that  the  car  was  run- 
ning at  a  high  rate  of  speed  at  this  point,  and  that  although 
the  motorman  signaled  that  it  would  stop  it  did  not  stop 
before  reaching  a  point  about  1300  feet  west  of  the  place 
where  the  appellant  was  standing.  It  also  appears  from 
appellant's  testimony  that  as  the  car  went  past  him  it  struck 
his  left  hand,  which  was  holding  the  lighted  paper,  and 
whirled  him  around,  causing  his  foot  to  strike  the  back 
step  of  the  car ;  that  his  ankle  was  crushed  and  other  bones 
and  ligaments  injured  and  broken.  He  states  that  the  head- 
light of  the  car,  as  he  held  up  the  paper  after  having  lighted 
it  the  second  time,  blinded  him  so  he  could  not  see.  Upon 
this  testimony  the  trial  court  sustained  a  motion  to  instruct 
the  jury. 

It  cannot  be  doubted  that  in  standing  so  close  to  the 
moving  car  that  he  was  struck  thereby  appellant  was  guilty 
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of  contributory  negligence  which  would  preclude  his  re- 
covery under  the  first  and  third  counts  of  the  declaration, 
charging  general  negligence.  This  is  not  seriously  disputed 
by  appellant,  but  it  is  contended  that  there  being  evidence 
in  the  record  tending  to  show  willful  and  wanton  negligence 
on  the  part  of  appellee,  the  contributory  negligence  on  the 
part  of  appellant,  if  any,  does  not  bar  recovery  under  the 
second  count  Willful  negligence  implies  an  act  intention- 
ally done  in  disregard  of  another's  rights,  or  an  omission 
to  do  something  to  protect  the  rights  of  another  after  hav- 
ing had  such  notice  of  those  rights  as  would  put  a  prudent 
man  upon  his  gfuard  to  use  ordinary  care  for  the  purpose 
of  avoiding  injury  to  such  other  person.  {Wdldren  Ex- 
press Co.  V.  Krug,  291  111.  472;  Chicago  West  Division 
Railway  Co,  v.  Ryan,  131  id.  474.)  There  is  no  evidence 
in  the  record  tending  to  show  that  appellee's  servants  had 
any  notice  whatever  that  appellant  was  standing  in  a  place 
of  danger,  and  it  cannot  be  said,  under  the  circumstances 
of  this  case,  that  the  fact  that  the  motorman  saw  appellant 
standing  outside  the  track  in  the  glare  of  the  headlight  was 
notice  that  he  was  not  at  a  sufficient  distance  from  the 
track  to  prevent  the  car  striking  his  extended  hand.  This 
case  is  to  be  distinguished  from  Bernier  v.  Illinois  Central 
Railroad  Co.  296  111.  464,  relied  upon  by  appellant.  In  that 
case  the  engineer  saw  the  persons  who  were  injured  and 
knew  they  were  standing  in  a  dangerous  place.  Here  there 
is  no  evidence  that  the  motorman  knew  that  appellant  was 
standing  in  a  place  where  his  hand  was  likely  to  be  struck 
by  the  moving  car.  • 

Appellant  contends,  however,  that  as  he  had  complied 
with  the  regulations  of  appellee  regarding  taking  passage 
upon  the  particular  car  and  had  a  right  to  assume  that  the 
car  would  be  stopped,  as  was  the  practice  when  signaled, 
at  a  point  just  west  of  the  highway,  the  fact  that  it  was 
driven  past  this  point  without  stopping,  and  at  a  high  rate 
of  speed,  was  proof  of  wanton  and  willful  disregard  of 
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appellee's  duties  and  obligations  toward  appellant  as  a  pas- 
senger, and  that  such  willful  and  wanton  negligence  on  its 
part  entitles  the  appellant  to  recover  in  this  case.  We  can 
not  agree  with  this  contention.  Even  though  it  be  said  that 
appellee  was  guilty  of  willful  and  wanton  disregard  of  its 
duty  to  permit  appellant  to  take  passage  as  a  passenger 
upon  its  car  in  running  past  the  place  where  it  customarily 
received  passengers,  such  fact  does  not  establish  willful  and 
wanton  disregard  on  its  part  for  the  safety  of  appellant  but 
involves  disregard  of  an  entirely  different  right,  and  it  can 
not  be  said  that  because  appellee  willfully  and  wantonly  dis- 
regarded the  right  of  appellant  to  take  passage  on  the  car 
it  was  therefore  guilty  of  willful  and  wanton  disregard  of 
his  safety.  Appellant's  own  testimony  is  that  the  west- 
bound cars  stopped  on  the  west  side  of  the  highway  and 
that  he  stood  about  eight  feet  west  of  the  west  boundary 
line  of  the  highway.  According  to  this  statement,  if  the 
car  had  stopped  at  its  usual  place  it  would  havt  struck  him, 
though  with  much  less  force.  In  order  to  say  that  the 
servants  of  appellee  in  this  case  were  guilty  of  willful  and 
wanton  disregard  of  the  safety  of  appellant  it  would  be  nec- 
essary to  show  that  they  had  notice  of  the  dangerous  posi- 
tion in  which  he  was  standing.  In  view  of  the  fact  that 
the  south  edge  of  the  car  struck  the  hand  of  appellant,  it 
cannot  be  presumed  that  the  human  eye  is  sufficiently  dis- 
criminating to  have  put  the  motorman  upon  notice  that  the 
hand  was  extending  over  the  line  that  would  be  taken  by 
the  south  side  of  the  car  or  that  appellant  would  not  take 
his  hand  down  as  the  car  approached. 

We  are  of  the  opinion  that  the  record  does  not  contain 
evidence  of  willful  and  wanton  negligence  as  to  appellant's 
safety  and  that  the  judgments  of  the  Appellate  and  circuit 
courts  are  correct.  The  judgment  of  the  Appellate  Court 
will  therefore  be  affirmed.  J^gnurnt  affirmed. 
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(No.  13557. — Decree  affirmed.) 

Jessie  R.  Fisher,  Appellee,  vs,  LiLUE  Easton,  Appellant. 

Opinion  filed  October  22,  ip2i, 

1.  Wills — when  devise  creates  alternative  contingent  remain- 
ders.  A  devise  to  a  life  tenant  with  remainder  to  the  heirs  of  her 
body,  if  she  has  any,  with  a  provision  that  if  she  has  no  heirs  of 
her  body  at  the  time  of  her  death  the  property  shall  go  to  her  sister, 
must  be  construed  as  creating  alternative  contingent  remainders. 

2.  Same — there  is  no  merger  where  life  tenant  takes  life  estate 
and  reversion  by  the  same  will — conveyances.  There  is  no  merger 
where  a  devisee  takes  a  life  estate  in  one  clause  of  a  will  and  is 
given  the  reversion  in  fee  by  the  residuary  clause  of  the  same  in- 
strument, but  a  merger  will  take  place  when  the  devisee  by  sepa- 
rate deeds  conveys  both  the  life  estate  and  the  reversion  in  fee 
to  the  same  grantee,  and  any  contingent  remainders  intervening 
will  be  cut  off  and  destroyed. 

3.  Same — when  a  residuary  clause  devises  a  reversion  in  fee. 
Where  a  life  estate  has  been  devised  and  contingent  remainders 
have  been  limited  thereon,  a  residuary  clause  which  is  broad  enough 
to  include  every  interest  that  the  testator  has  in  any  real  or  per- 
sonal property  will  pass  the  reversion  in  fee  to  the  residuary  devi- 
sees if  there  is  no  contrary  intention  discoverable  in  the  will. 

AppEai,  from  the  Circuit  Court  of  Winnebago  county; 
the  Hon.  Robert  K.  Welsh,  Judge,  presiding. 

Roy  F.  Hai,i^,  and  J.  E.  Goembei.,  for  appellant. 

Fisher,  North,  Welsh  &  Linscott,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Horace  F.  Mather  died  testate  January  13,  19 14,  leaving 
no  surviving  widow  but  leaving  surviving  him  LilHe  Easton 
and  Mary  C.  Burch,  (the  latter  being  referred  to  in  his  will 
as  Mae  C.  Burch,)  his  two  daughters  and  sole  heirs-at-law. 
He  died  seized  in  fee  of  the  real  property  described  in  the 
second  clause  of  his  will.  Mae  C.  Burch  was  forty-seven 
years  of  age  in  1920,  when  this  suit  was  brought,  had  been 
married  to  William  C.  Burch  sixteen  years,  had  no  children 
or  descendants  of  children  and  had  no  prospect  of  a  child 
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being  born  to  her  in  the  near  future.  The  testator  executed 
his  will  July  24,  19 13,  and  it  was  duly  probated  in  the  county 
court  of  Winnebago  county.  He  willed  all  of  his  property 
to  his  two  daughters,  after  providing  for  the  payment  of  his 
debts  and  funeral  expenses,  in  the  following  language : 

**Second — It  is  my  will  that  my  daughter  Mae  C.  Burch 
have  the  life  use  and  life  estate  during  her  natural  life  in 
that  portion  of  the  home  farm  located  in  Rockf ord  township, 
county  of  Winnebago  and  State  of  Illinois,  and  that  at  her 
death  said  above  described  property  is  to  go  to  the  heirs  of 
her  body,  if  she  has  any.  In  the  event  that  she  has  no  heirs 
of  her  body  at  the  time  of  her  death  then  it  will  go  to  my 
daughter  Lillie  Eastoa 

''Third — I  hereby  give,  devise  and  bequeath  to  my 
daughters,  Mae  C.  Burch  and  Lillie  Easton,  all  the  residue 
of  my  real  estate  and  personal  property  of  every  kind  and 
description,  wherever  the  same  may  be  found,  share  and 
share  alike,  and  to  have  and  to  hold  the  same  as  their  own 
property  unconditionally." 

On  June  2,  1919,  Mae  C.  Burch  and  her  husbrnd  exe- 
cuted and  delivered  to  appellee,  Jessie  R.  Fisher,  a  war- 
ranty deed,  by  which  they  purported  to  convey  and  warrant 
an  undivided  one-half  in  fee  and  her  life  estate  in  the  whole 
of  the  land  devised  to  her  by  the  will  and  described  in  the 
second  clause  thereof.  The  land  was  specifically  described 
in  the  deed,  which  located  it  with  reference  to  the  sections 
and  townships  in  which  it  was  located,  in  the  manner  that 
lands  are  ordinarily  described,  and  the  oral  evidence  shows 
the  land  so  described  to  be  the  same  land  devised  in  the 
second  clause  of  the  will.  The  deed  contained  this  recital: 
"It  is  the  purpose  and  intention  by  this  deed  tliat  the  life 
estate  given  to  Mary  C.  Burch  (who  is  named  in  the  last 
will  and  testament  of  Horace  F.  Mather,  deceased,  as  Mac 
C.  Burch,)  shall  merge  in  the  reversion  in  fee  in  the  grantor, 
and  that  such  reversion  be  thereby  extingfuished  and  perma- 
nently destroyed  and  the  grantee  vested  at  once  with  the 
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legal  estate  in  fee  simple  in  possession  and  any  contingent 
future  interest  in  the  remainder-man  destroyed."  There- 
after, on  April  6,  1920,  Mary  C.  Burch  and  her  husband, 
for  the  express  purpose  of  correcting  the  language  of  the 
deed  of  June  2,  1919,  executed  their  quit-claim  deed  pur- 
porting to  convey  the  same  interest  in  said  land  to  the  same 
grantee,  in  which  quit-claim  deed  it  was  explained,  in  sub- 
stance, that  it  was  the  life  estate  in  one-half  of  said  land 
that  was  intended  to  be  by  the  former  deed  prematurely 
destroyed  instead  of  the  reversion  in  fee,  as  in  said  former 
deed  recited. 

On  April  12,  1920,  appellee,  Jessie  R.  Fisher,  filed  her 
bill  for  partition  in  the  circuit  court  of  Winnebago  county, 
setting  out  the  foregoing  facts  and  praying  that  she  be  de- 
creed to  have  and  to  hold  the  fee  simple  title  in  and  to  the 
undivided  one-half  of  said  land  and  the  life  estate  devised  to 
Mary  C.  Burch  in  the  other  undivided  one-half,  and  that  the 
fee  of  the  remaining  undivided  one-half,  subject  to  the  life 
estate  conveyed  to  appellee,  vested  in  the  appellant,  Lillie 
Easton,  subject  to  the  terms  and  conditions  of  the  will. 
Lillie  Easton  and  her  husband,  George  Easton,  Mary  C. 
Burch  and  her  husband,  and  Jennie  Bois,  were  made  parties 
defendant  to  the  bill.  The  Eastons  filed  their  answer  to 
the  bill,  to  which  a  replication  was  filed.  Mary  C.  Burch, 
William  C.  Burch  and  Jennie  Bois,  a  tenant  of  the  premises, 
entered  their  appearance  in  writing  as  defendants  in  the  case 
and  were  afterwards  defaulted  for  failure  to  answer  as  ruled 
by  the  court.  The  decree  of  the  circuit  court  found  and 
decreed  that  appellee  was  the  owner  in  fee  of  an  undivided 
one-half  of  said  premises  and  of  the  life  estate  devised  to 
Mary  C.  Burch  in  the  remaining  undivided  one-half,  and  that 
the  reversion  in  fee  to  the  remaining  undivided  one-half  was 
vested  in  Lillie  Easton  subject  to  the  life  estate  of  Mary  C. 
Burch  and  subject  to  being  divested  pursuant  to  the  terms  of 
the  will,  and  that  partition  be  had  as  prayed.  Lillie  Easton 
appealed  from  that  decree  to  this  court. 
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It  is  entirely  clear  that  by  the  provisions  of  the  second 
clause  of  the  will  Mary  C.  Burch  takes  a  life  estate  and 
that  the  remainders  following  it  are  alternative  remain- 
ders, commonly  spoken  of  as  contingent  remainders  with  a 
double  aspect.  (Friedman  v.  Friedman,  283  111.  383.)  The 
second  limitation  to  Lillie  Easton  is  to  take  effect  only  in 
case  the  first  does  not  and  in  substitution  for  it.  The  first 
limitation  is  necessarily  a  contingent  remainder.  It  is  a  lim- 
itation to  dubious  and  uncertain  persons  because  of  the  fact 
that  such  persons  were  undetermined  and  could  not  be  de- 
termined until  birth  of  such  issue  and  the  death  of  Mary 
C.  Burch  leaving  issue  surviving  her,  and  it  was  uncertain 
whether  or  not  there  ever  would  be  any  persons  answering 
the  description  of  heirs  of  the  body  of  Mary  C.  Burch. 
The  limitation  to  Lillie  Easton  must  therefore  also  be  held 
to  be  a  contingent  remainder,  because  her  taking  depends 
upon  a  dubious  and  uncertain  event, — ^the  death  of  the  life 
tenant  without  leaving  at  the  time  of  her  death  heirs  of 
her  body. 

The  remainder  after  the  life  estate  being  contingent, 
all  of  the  estate  of  the  testator  was  disposed  of  by  the  second 
clause  of  the  will  except  the  reversion  in  fee  created  by 
operation  of  law.  Upon  the  death  of  the  testator  the  legal 
fee  or  reversion  descended  to  the  testator's  legal  heirs,  Mary 
C.  Burch  and  Lillie  Easton,  unless  it  was  passed  to  them  by 
the  third  or  residuary  clause  of  the  will.  This  reversion  in 
fee  is  a  vested  interest  and  therefore  indestructible.  It  was 
such  an  interest  as  might  be  conveyed  by  will  or  by  deed, 
and  under  the  uniform  holdings  of  this  court  a  merger  of  a 
life  estate  with  the  reversion  in  fee  simple  results,  under  the 
common  law  doctrine  of  merger,  when  the  life  estate  and 
the  reversion  are  united  or  passed  to  the  same  person,  with 
the  qualifications  that  where  the  life  estate  and  the  reversion 
occur  at  the  same  time  and  by  the  same  instrument,  or  where 
the  life  estate  is  devised  by  will  and  the  life  tenant  takes  the 
reversion  by  descent  and  at  the  same  time  he  takes  under  the 


Oct  '21.]  PiSHER  V.  Easton.  297 

will,  there  will  be  no  merger.  (Gray  v.  Shinn,  293  111.  573. ) 
This  same  doctrine  of  merger  is  supported  by  a  number  of 
other  cases  decided  by  this  court.  (Bond  v.  Moore,  236  111. 
576;  Lezvin  v.  Bell,  285  id.  227;  Belding  v.  Parsons,  258  id. 
422;  Benson  v.  Tanner,  276  id.  594;  Cole  v.  Cole,  292  id. 
1 54. )  There  was  no  merger  of  the  life  estate  in  the  rever- 
sion or  legal  fee  prior  to  the  conveyance  of  the  land  by  the 
life  tenant  and  her  husband,  but  such  a  merger  did  take  place 
when  these  deeds  were  executed  and  delivered  to  appellee, 
as  the  remainder  or  remainders  intervening  were  still  con- 
tingent, and  for  the  reasons  given  in  the  cases  above  cited 
they  were  cut  off  or  destroyed.  This  is  necessarily  so  with- 
out regard  to  the  question  whether  or  not  the  reversion  was 
passed  by  the  residuary  devise  in  the  third  clause  of  the  will, 
because  if  it  did  not  so  pass,  the  reversion  or  legal  fee 
descended  to  the  testator's  heirs,  who  are  tlie  devisees  named 
in  such  clause.  This  legal  fee  did  not  lose  its  legal  qualities 
of  a  vested,  indestructible  fee  by  reason  of  the  fact  that  it 
was  devised  or  passed  to  the  testator's  daughters  by  the 
residuary  clause,  if  it  was  so  passed.  The  moment  the  tes- 
tator made  the  devise  in  the  second  clause  of  the  will  there 
was  no  further  estate  to  devise  in  that  land  except  the  re- 
version in  fee  arising  by  mere  operation  of  law.  He  could 
devise  it  or  convey  it  by  another  will  or  deed  to  any  person 
he  pleased,  and  devising  it  by  the  same  wij^  to  the  life  tenant 
and  her  sister  by  the  residuary  clause,  if  he  did  so,  could 
not  have  the  effect  to  change  it  into  an  executory  devise  or  a 
contingent,  destructible  remainder.  It  would  still  continue 
to  be  a  reversion  in  fee,  a  vested  interest  and  indestructible, 
and  still  capable  of  being  transferred  by  deed  or  devised  by 
will  by  the  heirs  and  the  residuary  devisees. 

The  reversion  in  fee  was  passed  by  the  testator  to  his 
two  daughters  by  the  residuary  clause.  That  clause  was 
broad  enough  to  include  tliis  reversion  and  every  other 
interest  tliat  the  testator  had  in  any  other  land  or  personal 
property.     There  is  no  intent  discoverable  in  the  will  that 
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the  reversion  should  not  so  pass,  and  the  English  authorities 
and  the  English  cases  hold  that  such  interest  does  pass  by 
a  residuary  clause  as  well  as  by  a  specific  clause  in  a  will, 
unless  a  contrary  intent  is  discoverable.  ( i  Jarman  on  Wills, 
(5th  Am.  ed.)  ^647,  *648,  et  seq.;  Bgerton  v.  Massey, 
3  C.  B.  (N.  S.)  338.)    In  the  last  case  cited,  both  Cockbum, 
C.  J.,  and  Williams,  J.,  who  delivered  opinions  in  the  case, 
speak  of  the  vested  interest  in  fee  in  which  the  life  estate 
merged,  as  a  reversion  and  not  as  a  remainder.    That  case 
is  practically  on  all-fours  with  the  case  now  before  us.    The 
limitations  were  by  a  devise  by  Elizabeth  Glover,  in  sub- 
stance, to  her  niece,  Eunice  Highfield,  for  life,  remainder 
to  her  children  living  at  her  death,  and  in  default  of  such 
children  to  Peter  Highfield  in  fee;  and  after  the  death  of 
the  testatrix  the  life  tenant,  by  conveyance  to  one  Jackson 
before  any  of  the  contingencies  happened  upon  which  the 
remainders  were  to  vest,  merged  her  life  estate  in  the  rever- 
sion and  thus  destroyed  the  contingent  remainders,  according 
to  the  holding  of  the  court.     There  is  an  interesting  dis- 
cussion of  that  case  to  be  found  in  Gray's  Rule  Against 
Perpetuities,  sec.  113a,  and  in  Kales  on  Estates  and  Future 
Interests,  (2d  ed.)  sees.  95,  306. 

The  same  holding  we  now  make  in  this  case  was  made 
in  Friedman  v.  Friedman,  supra,  and  in  Benson  v.  Tanner, 
supra,  wherein  practically  the  same  questions  were  involved 
as  in  this  case.  It  therefore  appears  from  what  we  have 
already  said  and  held,  that  the  decree  of  the  lower  court  is 
right  and  should  be  affirmed. 

There  are  a  number  of  other  technical  questions  raised 
by  appellant  which  we  have  considered  and  which  cannot  be 
maintained  for  reasons  appearing  in  the  decisions  of  this 
court  above  cited. 

The  decree  of  the  circuit  court  is  therefore  affirmed. 

Decree  affirmed. 
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(No.  14060. — Reversed  and  remanded.) 

The  Mauvaisterre  Drainage  and  Levee  District,  Ap- 
pellee, vs.  The  Wabash  Railway  Company,  Appellant. 

Opinion  filed  October  22, 1^21, 

1.  Drainage — owner  of  dominant  estate  has  easement  for  flow 
of  waters  over  servient  estate.  The  owner  of  the  dominant  her- 
itage has  a  natural  easement  over  the  land  of  the  servient  estate 
for  the  flow  of  both  surface  waters  and  of  water-courses,  and  the 
owner  of  the  servient  estate  cannot,  by  embankment  or  other  arti- 
ficial means,  interfere  with  or  divert  such  flow  and  throw  the  water 
back  upon  the  dominant  heritage. 

2.  Same — as  to  rights  of  dominant  and  servient  owners  there  is 
no  distinction  between  surface  waters  and  overflow  waters  of  small 
streatns.  Water  overflowing  the  banks  of  a  small  stream  in  times 
of  flood  because  of  the  insufficiency  of  the  natural  channel  to  carry 
it  off  is  surface  water  within  the  meaning  of  the  law,  and  as  to 
the  relative  rights  of  dominant  and  servient  owners  there  is  no 
distinction  between  surface  w^aters  and  overflow  waters  in  times  of 
flood,  and  the  owners  of  lands  along  such  streams  are  bound  to  so 
use  them  as  not  to  injure  the  lands  of  others. 

3.  Same — construction  of  levee  by  servient  owner  cannot  defeat 
dominant  owner's  right  of  drainage  in  times  of  flood.  The  fact  that 
the  owner  of  the  servient  estate  has  constructed  a  levee  does  not 
defeat  the  right  of  the  owner  of  the  dominant  estate  to  the  benefit 
of  the  natural  drainage  over  the  servient  estate  in  times  of  flood. 

4.  Same — effect  of  construction  of  railroad  embankment  along 
a  stream.  If  the  construction  of  a  railroad  embankment  along  a 
stream  causes  the  stream  to  overflow  in  times  of  flood  upon  lands 
across  the  stream,  the  owners  of  said  lands  may  build  a  levee  to 
prevent  such  overflow,  but  if  the  overflow  is  a  result  of  the  natural 
slope  of  the  surface,  they  have  no  right  to  build  such  a  levee  as 
will  throw  more  water  back  onto  the  right  of  way  than  would  natu- 
rally have  flowed  there  before  any  change  was  made. 

5.  Same — when  dominant  and  servient  owners  acquire  recipro- 
cal rights  by  prescription.  Where  the  owner  of  a  dominant  her- 
itage, with  the  acquiescence  of  the  servient  owner,  has  diverted 
water  from  its  natural  course  and  established  an  artificial  channel, 
through  which  it  has  had  an  unvexed  and  uninterrupted  flow  for 
more  than  twenty  years,  mutual  and  reciprocal  rights  are  acquired 
by  prescription,  exempting  the  dominant  owner  from  restoring  the 
water  to  its  original  course  and  releasing  the  servient  estate  from 
the  burden  of  the  easement  which  once  existed. 
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6.  Same — when  railroad  company  is  required  to  re-build  bridge. 
Where  the  construction  of  a  levcc  in  a  levee  drainage  district  will 
necessitate  the  reconstruction  of  a  railroad  bridge  over  certain  low 
lands  to  take  care  of  flood  waters  the  cost  must  be  borne  by  the 
district  if  the  natural  flow  of  the  surface  and  overflow  waters  is 
in  another  direction  than  toward  the  bridge,  but  if  the  natural  flow 
is  toward  the  low  lands  under  the  bridge  then  such  cost  must  be 
borne  by  the  railroad  company. 

7.  Same — drainage  district  is  not  required  to  build  steel  rail- 
road bridge  in  place  of  wooden  one.  Although  the  construction  of 
a  proposed  levcc  necessitates  the  re-building  of  a  railroad  bridge 
because  the  surface  and  overflow  waters  will  be  diverted  to  a  new 
channel  under  the  bridge,  the  drainage  district  in  reconstructing  the 
bridge  is  not  bound  to  build  a  new  steel  bridge  in  place  of  the  com- 
pany's wooden  pile  bridge. 

8.  Eminent  domain — evidence  of  prices  paid  by  petitioner  for 
other  property  is  not  admissible.  Evidence  of  prices  paid  or  agreed 
to  be  paid  by  a  levee  drainage  district  to  other  property  owners 
for  the  right  of  way  of  a  proposed  levee  is  not  admissible  in  a 
suit  for  the  condemnation  of  a  portion  of  a  railroad  right  of  way. 

9.  Same — witness  must  be  shown  to  be  competent  to  give  opin- 
ion of  value  of  property.  There  is  no  presumpJon  that  a  witness 
in  a  condemnation  proceeding  is  competent  to  give  an  opinion  of 
the  value  of  the  property  in  question,  and  it  must  appear  that  he 
has  some  peculiar  means  of  forming  an  intelligent  and  correct  judg- 
ment as  to  its  value  or  the  cflFcct  upon  it  of  a  particular  improve- 
ment beyond  what  is  presumed  to  be  possessed  by  men  generally. 

10.  Same — when  opinions  as  to  value  of  railroad  right  of  way 
are  not  competent.  In  a  proceeding  by  a  drainage  district  to  con- 
demn a  portion  of  a  railroad  right  of  way,  the  opinions  of  farmers 
owning  land  in  the  vicinity  which  are  based  solely  on  their  knowl- 
edge of  agricultural  lands  in  the  vicinity  are  not  competent  to  show 
the  value  of  the  land  condemned  even  on  the  theory  that  such 
opinions  are  the  best  evidence  obtainable,  where  witnesses  may  be 
procured  who  are  familiar  with  the  values  of  railroad  rights  of 
way.     (City  of  Chicago  v.  FarwcU,  286  111.  415,  distinguished.) 

11.  Same — petitioner  has  burden  of  proving  value  of  the  prop- 
erty. The  burden  of  introducing  evidence  as  to  the  value  of  prop- 
erty sought  to  be  taken  by  condemnation  rests  on  the  petitioner. 

12.  Same — when  motion  to  dismiss  petition  as  to  certain  prop- 
erty should  be  allowed.  In  a  proceeding  to  condemn  lands  for  the 
construction  of  a  levee  in  a  levee  drainage  district,  a  motion  of  a 
defendant  railroad  company  to  dismiss  the  petition  as  to  its  right 
of  way  should  be  allowed  where  said  defendant  has  been  allowed 
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a  separate  trial  and  where  the  petitioner  has  introduced  no  compe- 
tent evidence  as  to  the  value  of  the  right  of  way  sought  to  be  taken. 

13.  Same — when  instruction  as  to  jury's  personal  view  of  prem- 
ises is  misleading.  In  a  condemnation  proceeding,  where  the  only 
evidence  as  to  the  damages  to  land  not  taken  is  given  by  the  de- 
fendant's witnesses,  an  instruction  is  misleading  which,  in  effect, 
authorizes  the  jury  to  disregard  such  evidence  and  rely  upon  the 
jury's  personal  view  of  the  premises. 

App^ai,  from  the  County  Court  of  Scott  county;  the 
Hon.  Thomas  Henshaw,  Judge,  presiding. 

BeIvI^atti,  Bhi^IvATTi  &  MoRiARTY,  for  appellant. 

J.  M.  RiGGS,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  proceeding  brought  under  the  Eminent  Do- 
main act  by  the  Mauvaisterre  Drainage  and  Levee  District, 
in  Scott  county,  to  condemn  in  the  county  court  of  that 
county  a  right  of  way  for  a  levee,  known  here  as  the  Wolf 
Run  levee,  across  the  Wabash  Railway  Company's  right  of 
way  and  other  lands.  After  several  motions  were  filed  and 
various  orders  entered,  an  amended  petition  was  filed  by 
appellee  and  a  cross-petition  by  appellant,  the  latter  asking 
for  the  assessment  of  damages  to  its  property  contiguous 
to  that  proposed  to  be  taken.  After  the  pleadings  were 
settled  and  a  motion  had  been  allowed  giving  appellant  a 
separate  trial,  a  jury  was  empaneled  to  find  the  just  com- 
pensation to  be  paid  appellant  for  the  property  taken  and 
to  assess  the  damages  to  its  property  not  taken.  The  jury 
returned  a  verdict  finding  the  market  value  of  the  property 
sought  to  be  taken  to  be  $100  and  the  damages  to  the  right 
of  way  of  appellant's  main  line  not  taken  to  be  $2000  and 
to  the  right  of  way  of  its  so-called  Keokuk  line  not  taken 
to  be  $2500.  A  judgment  was  entered  on  this  verdict, 
after  motion  for  new  trial  was  made  and  overruled.  An 
appeal  was  then  perfected  to  this  court. 
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The  appellee  drainage  district,  organized  under  the  so- 
called  Levee  act  for  the  protection  of  lands  from  the  over- 
flow waters  of  Mauvaisterre  creek,  had  been  in  existence 
for  some  years.  The  amended  petition  was  filed  to  protect 
the  lands  near  Wolf  run,  which  is  a  stream  not  far  from 
Mauvaisterre  creek,  from  overflowing  lands  north  of  said 
creek  in  the  vicinity  of  said  run.  The  evidence  shows  that 
Wolf  run  rises  in  the  high  lands  to  the  east  and  southeast 
of  the  village  of  Bluffs,  in  Scott  county;  that  it  drains 
approximately  nine  square  miles  of  territory;  that  it  re- 
ceives the  waters  of  several  branches  as  it  comes  down  from 
the  higher  lands  east  of  Bluffs,  and  that  it  also  receives  the 
waters  of  a  creek  known  as  Merris  branch,  which  empties 
into  Wolf  run  near  the  western  corporate  limits  of  Bluffs. 
The  current  of  Wolf  run  as  it  comes  down  from  the  high 
lands  east  of  Bluffs,  where  it  crosses  back  and  forth  under 
the  Wabash  tracks  several  times,  is  quite  rapid.  A  short 
distance  east  of  Bluffs  the  ground  flattens  out  somewhat,  al- 
though the  stream  still  runs  quite  rapidly  through  the  vil- 
lage about  600  feet  south  of  the  Wabash  tracks.  It  then 
meanders  in  a  northwesterly  direction  until  a  short  distance 
from  the  west  corporation  line  of  Bluffs,  where  it  runs  up 
to  and  along  the  side  of  the  right  of  way  of  the  main  line 
of  the  Wabash  and  at  about  the  same  point  receives  the 
waters  of  Merris  branch.  The  evidence  shows  that  at  that 
point  the  Wabash  tracks  run  slightly  north  of  west.  Wolf 
run  flows  along  the  side  of  the  right  of  way  south  of  the 
Wabash  tracks  for  about  1000  feet,  when  it  makes  a  rather 
abrupt  turn  to  the  north  and  flows  across  the  Wabash  right 
of  way  under  a  bridge  known  in  the  case  as  bridge  500. 
The  evidence  further  shows  that  just  before  reaching 
bridge  500  the  Wabash  railroad  divides  into  two  branches, 
one  running  west  to  the  village  of  Naples  and  then  con- 
tinuing to  Hannibal,  Missouri,  and  the  other  taking  a  north- 
westerly course  for  about  a  mile,  thence  turning  north  and 
going  to  Meredosia  and  thence  northwesterly  to  Keokuk, 
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Iowa.  The  line  running  to  Hannibal  is  known  as  the 
main  line,  the  other  line  being  commonly  called  the  Keokuk 
branch.  The  evidence  also  shows  that  Wolf  rim,  after  cross- 
ing the  main  line  under  bridge  500,  has  flowed  for  years 
in  a  northwesterly  direction  immediately  adjoining  on  the 
west  the  right  of  way  of  the  Keokuk  branch  for  a  distance 
of  4000  feet,  for  all  of  which  distance  the  fall  of  the  stream 
continues  to  diminish,  and  at  about  4000  feet  it  makes  an- 
other abrupt  turn  to  the  north,  or  slightly  northeast,  across 
the  right  of  way  of  the  Keokuk  branch,  under  a  bridge  that 
is  called  in  the  record  277-A;  that  it  then  flows  north- 
erly and  northeasterly,  passing  through  territory  formerly 
known  as  Dickerson  lake,  and  having  a  very  gradual  fall 
for  about  a  mile  and  a  half  into  a  cut  ditch  called  some- 
times in  the  record  Dresser  ditch  and  sometimes  Coon  Run 
ditch  and  thence  west  along  this  ditch,  crossing  the  Keokuk 
branch  once  more,  to  the  Illinois  river.  The  evidence  tends 
to  show  that  Dickerson  lake  is  a  shallow  body  of  water, 
into  which  several  streams,  including  Wolf  run,  ran  in  the 
natural  condition  of  the  country.  It  had  no  outlet  to  the 
west,  towards  the  Illinois  river,  but  had  an  outlet  for  over- 
flow to  the  south  and  southwest  across  the  present  right  of 
way  of  the  Keokuk  branch,  where  the  overflow  finally 
went  into  what  is  called  in  the  record  Bug  Island  lake, 
which  seems  to  be  low,  swampy  territory  and  not  a  lake 
in  the  real  sense  of  the  term  except  in  high  water,  and 
thence  south  and  westerly  into  the  Mauvaisterre  creek  and 
through  that  into  the  Illinois  river.  The  evidence  also 
tends  to  show  that  from  a  point  near  the  junction  of  the 
Merris  branch  with  Wolf  run  some  of  the  owners  of  the 
lands  in  that  vicinity  had  constructed  a  private  levee  along 
the  southwesterly  side  of  Wolf  run  down  to  the  Wabash 
main  right  of  way  west  of  bridge  500,  the  top  of  the  levee 
being  about  level  with  the  top  of  the  railroad  embank- 
ment on  the  opposite  side  of  the  stream.  The  evidence 
tends  to  show  that  northwest  of  bridge  500  a  levee  had  also 
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been  thrown  up  on  the  southwesterly  side  of  Wolf  run, 
extending  from  a  point  a  few  hundred  feet  northwest  of 
said  bridge  to  a  public  highway  known  as  Naples  highway, 
which  ran  west  across  the  Keokuk  branch  just  northwest 
of  bridge  277-A;  that  this  private  levee  was,  on  an  aver- 
age, about  the  same  height  as  the  railroad  embankment  on 
the  opposite  side  of  the  stream.  There  is  some  evidence 
also  to  the  effect  that  said  levee  and  the  railroad  embank- 
ment were  at  about  the  same  height  above  the  natural  sur- 
face of  the  ground  and  at  some  points  as  much  as  four  or 
five  feet  above,  and  that  at  times  of  heavy  rains  in  the 
watershed  area  of  Wolf  run  great  quantities  of  water  came 
down  said  stream  in  a  short  time,  and  usually  or  frequently 
overflowed  the  lands  and  sometimes  the  levee  and  the  em- 
bankment of  the  railway,  and  as  speedily  subsided. 

The  evidence  shows  that  the  village  of  Bluffs  is  situated 
in  the  northwest  corner  of  a  certain  section  15;  that  be- 
fore there  was  any  village  of  Bluffs  the  railroad  was  built 
across  section  15,  and  at  the  time  of  the  earliest  recollec- 
tion of  the  oldest  witness  testifying,  the  railroad  tracks  on 
both  the  Hannibal  and  Keokuk  lines  were  in  practically 
the  same  location  as  at  present;  that  Wolf  run  has  come 
during  all  these  years  from  the  east  in  practically  the  same 
channel  as  at  present  down  to  where  Merris  branch  empties 
into  it,  and  that  then  it  came  up  near  to  the  Wabash  rail- 
road and  ran  on  the  south  side  of  the  Wabash  tracks ;  that 
at  that  time  there  was  no  levee  on  the  south  or  southwest 
side,  and  that  all  or  part  of  the  waters  of  Wolf  run  kept 
south  of  the  Hannibal  line  and  spread  out  over  the  bot- 
toms, where  the  surface  water  gradually  emptied  into  what 
is  called  Cassidy  lake,  and  finally  into  Bug  Island  lake ;  that 
the  Keokuk  line,  as  originally  constructed  to  the  northwest, 
ran  across  to  the  southern  end  of  the  so-called  Dickerson 
lake  on  an  embankment  across  said  lake,  except  that  near 
the  middle  of  the  lake  there  was  a  50-foot  bridge  con- 
structed, known  as  bridge  278;    that  the  overflow  water 
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from  Dickerson  lake  before  the  so-called  Dresser  or  Coon 
Run  ditch  was  cut  through  the  sandbank  in  the  northern 
part  of  the  lake  would  go  under  bridge  278,  thence  south- 
west through  the  long  low  swale  known  as  Bug  Island  lake 
and  thence  to  Mauvaisterre  creek,  the  swale  passing  under 
the  main  line  of  the  Wabash  at  a  bridge  known  as  501, 
which  is  still  in  existence,  at  a  point  about  666  feet  west 
of  bridge  500.  The  evidence  shows  that  about  1883  some 
persons,  either  under  the  auspices  of  a  sort  of  drainage  dis- 
trict or  by  voluntary  combination,  cut  a  ditch  through  the 
sand  ridge  on  the  west  of  Dickerson  lake  towards  the  north 
end,  so  that  afterwards  the  waters  of  Dickerson  lake  had 
an  outlet  at  its  northern  end,  and  that  thereafter  a  part  of 
the  waters  of  Wolf  run  flowed  with  the  waters  of  Dicker- 
son  lake  north  and  west  through  this  ditch  into  the  Illinois 
river,  but  the  overflow  waters  still  continued  to  some  ex- 
tent to  flow  under  bridge  278  from  Dickerson  lake  to  the 
west  and  southwest  and  down  through  Bug  Island  lake  and 
under  bridge  501  to  Mauvaisterre  creek.  There  is  some  evi- 
dence in  the  ie:ord  tending  to  show  that  about  1886  the 
owners  of  the  land  where  Wolf  run  flows  northwest  of 
bridge  500  began  to  throw  up  a  small  levee  on  the  west 
side  of  the  stream,  and  that  thereby  the  bed  of  the  stream 
was  continued  to  be  pushed  over  until  it  ran  in  almost  a 
straight  course  along  and  opposite  the  right  of  way  of  the 
Keokuk  branch;  that  this  straightening  of  the  bed  of  the 
stream  along  the  right  of  way  was  partly  caused  by  a  ditch 
being  dug  for  that  purpose  and  partly  by  the  levee  so  built. 
The  evidence  also  tends  to  show  that  about  1888  a  section 
foreman  of  the  Wabash  railway  (Steplin)  was  seen  by  cer- 
tain farmers  with  reference  to  taking  out  a  cattle-guard 
which  existed  near  the  present  site  of  bridge  277-A  and 
putting  a  bridge  there.  After  a  conference  with  his  supe- 
riors in  the  fall  of  that  year  a  bridge  crew  of  the  railway 
company  was  sent  to  that  place  and  bridge  277-A  was  built. 
It  is  a  pile  bridge  about  60  feet  long  and  set  on  four  or 
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five  rows  of  piling.  The  piles  constituting  the  support  for 
the  two  center  spans  are  approximately  18  feet  apart.  At 
that  time  no  water  ran  across  the  track  at  that  point.  The 
evidence  tends  to  show  that  the  following  year,  1889,  cer- 
tain of  the  land  owners  proceeded  to  dig  out  the  dirt  around 
and  between  the  piling  and  connected  the  ditch  so  dug  with 
Wolf  run  and  by  means  of  a  small  levee  on  the  west  bank 
turned  the  normal  flow  of  water  under  said  bridge,  and  it 
is  argued  by  counsel  for  appellant  that  neither  the  railroad 
officials  nor  their  employees  had  anything  to  do  with  the 
construction  of  this  ditch  or  levee ;  that  since  the  building 
of  bridge  277-A  the  overflow  waters  of  Wolf  run  have  con- 
tinued to  flow  over  or  break  the  levee  on  the  west  side  and 
have  continued  to  take  their  old  course  across  to  the  low 
swale  and  down  to  Bug  Island  lake;  that  these  floods  oc- 
curred every  year, — sometimes  more  than  once  a  year, — 
and  that  because  of  these  overflows  the  levee  was  raised, 
apparently  by  the  owners  of  the  adjoining  lands ;  that  twice 
the  railroad  embankment  was  raised  in  order  that  it  might 
be  maintained  at  least  as  high  as  the  levee,  and  that  on  one 
or  two  occasions  bridge  277-A  was  raised  and  the  piles  re- 
driven;  that  these  changes  increased  the  channel  capacity 
under  the  bridge  and  the  capacity  of  the  bridge  was  never 
decreased  from  that  time.  The  evidence  also  tends  to  show 
that  since  the  digging  of  the  Dresser  or  Coon  Run  ditch 
at  the  north  end  of  Dickerson  lake  the  waters  of  said  lake 
have  so  drained  away  that  there  is  not  now  any  substantial 
body  of  water  left  there  and  many  feet  of  silt  have  been 
deposited  where  the  lake  was. 

The  record  shows  that  the  proposed  work  of  the  peti- 
tioner, so  far  as  Wolf  run  is  concerned,  consists  principally 
in  the  construction  of  a  levee  on  the  west  bank  of  Wolf 
run  from  a  point  below  bridge  277-A  and  extending  up- 
stream to  its  junction  with  Merris  branch  and  then  a  short 
distance  up  the  west  bank  of  Merris  branch ;  that  incidental 
to  the  construction  of  the  levee  it  is  proposed  to  clean  out 
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the  channel  of  Wolf  run  so  that  it  will  have  a  uniform 
bottom  width  of  20  feet;  that  in  constructing  the  levee  it 
will  be  necessary  to  use  a  small  portion  of  the  Wabash  right 
of  way,  containing  about  twenty-one  hundredths  of  an  acre; 
that  the  building  of  the  levee  will  not  permanently  deprive 
the  railroad  company  of  its  right  of  way  but  the  taking  will 
be  for  the  purpose  of  an  easement  for  the  construction  of 
the  levee.  The  evidence  tends  to  show  that  the  construction 
of  this  levee  on  the  west  bank  of  Wolf  run  will  confine  the 
waters  of  Wolf  run  to  the  east  of  the  levee,  so  that  at  high 
water  the  railroad  right  of  way  on  the  Keokuk  line,  as  well 
as  for  a  short  distance  on  the  main  line,  will  be  overflowed, 
and  if  the  levee  is  so  constructed  it  will  render  necessary 
the  raising  of  the  right  of  way  where  thus  made  liable  to 
overflow,  both  on  the  main  and  Keokuk  lines,  as  high  as 
the  levee. 

One  of  the  chief  questions  in  dispute  in  the  briefs  is 
whether  the  expense  of  raising  the  right  of  way  embank- 
ments of  the  railway  company  should  be  borne  by  the  ap- 
pellee district  or  by  the  railway  company  itself,  and  the  de- 
cision of  this  question  rests  largely  upon  whether  the  right 
of  way  of  the  railway  company  is  the  dominant  or  servient 
heritage,  as  those  terms  are  used  concerning  water  flowing 
in  a  natural  stream  or  the  overflow  waters  of  the  same, 
as  compared  with  the  land  where  the  levee  is  proposed  to 
be  constructed.  It  is  contended  by  counsel  for  appellant 
that  the  evidence  in  the  record  shows  clearly  that  the  nat- 
ural surface  of  the  land  upon  which  appellant's  right  of 
way  is  located  at  this  point  is  the  dominant  heritage,  while 
counsel  for  appellee  insists  that  the  overflow  waters  of 
Wolf  run  would  naturally  flow  over  the  land  upon  which 
the  railroad  embankments  were  originally  located. 

The  owner  of  the  dominant  heritage  has  a  natural  ease- 
ment over  the  land  of  the  servient  estate  both  for  the  flow 
of  the  surface  waters  and  of  water-courses,  and  the  owner 
of  the  servient  estate  cannot  interfere  with  or  divert  such 
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flow.     Water  overflowing  the  banks  of  a  small  stream  in 
times  of  flood  because  of  the  insufficiency  of  the  natural 
channel  to  carry  it  oflf  is  surface  water  within  the  meaning 
of  the  law,  relieving  the  natural  drainage.    In  Illinois  there 
is  no  distinction,  as  to  small  streams,  between  surface  waters 
and  overflow  waters  in  times  of  flood,  and  the  owners  of 
lands  along  such  streams  are  bound  to  so  use  them  as  not 
to  injure  the  lands  of  others,  both  as  regards  surface  and 
overflow  waters.    The  owner  of  a  servient  heritage  has  no 
right,  by  embankment  or  any  other  artificial  means,  to  stop 
the  natural  flow  of  surface  water  from  such  servient  heri- 
tage and  thus  throw  it  back  upon  the  dominant  heritage. 
The  fact  that  the  owner  of  the  servient  estate  has  con- 
structed a  levee  does  not  defeat  the  right  of  the  dominant 
estate  to  the  benefit  of  the  natural  drainage  over  the  servient 
estate  in  times  of  flood.     In  Illinois,  so  far  as  the  relative 
rights  of  dominant  and  servient  owners  are  concerned,  there 
is  no  difference  between  water-courses,  as  the  term  is  un- 
derstood at  common  law,  and  surface  water  which  flows  in 
a  regular  channel  at  certain  times,  only.     {Gormley  v.  San- 
/ord,  52  111.  158;  Pinkstaff  Y,  Steffy,  216  \d,  ^o6\  Chicago, 
Peoria  and  St,  Louis  Raikcay  Co.  v.  Renter,  223  id.  387 ; 
Broadzvell  Drainage  District  v.  Lawrence,  231  id.  86.)     If 
by  the  construction  of  the  railroad  right  of  way  an  embank- 
ment or  levee  was  formed  which  threw  more  of  the  water  of 
Wolf  run  than  flowed  naturally  into  it  or  overflowed  from 
it  onto  the  lands  to  the  south  and  west  of  either  the  Keo- 
kuk branch  or  the  main  line  of  the  Wabash  railway,  the 
owners  of  the  lands  to  the  south  and  west  would  have  a 
right  to  build  levees  to  prevent  this  additional  flow  from 
running  over  their  lands;    but  in  the  natural  condition  of 
the  surface  of  the  ground  the  owners  of  the  lands  to  the 
south  and  west  would  have  no  right  to  build  such  a  levee 
as  would  throw  more  water  back  onto  appellant's  right  of 
way  than  would  naturally  have  flowed  there  before  there 
was  any  change  in  the  natural  condition. 
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Counsel  for  appellant  have  argued  in  this  connection 
that  the  railway  company  built  its  embankment  along  Wolf 
run  far  enough  from  the  bank  of  that  stream  to  leave  a 
sufficient  waterway  both  for  the  natural  waters  of  the  stream 
and  the  overflow  surface  waters  and  that  afterwards  the 
stream  was  crowded  up  against  the  railway  company's  right 
of  way,  thus  causing  a  congested  condition ;  that  the  rail- 
way company  had  built  and  maintained  its  embankment  free 
from  overflow  waters  for  many  years  before  there  was  any 
levee  on  the  other  side  and  had  since  then  always  main- 
tained its  embankment  high  enough  to  keep  the  other  side 
in  servitude,  and  that  therefore  no  levee  could  legally  be 
built  on  the  other  side  which  would  not  provide  a  sufficient 
channel  to  leave  the  railroad  embankment  undamaged  by 
the  water.  Under  the  rule  of  the  civil  law,  which  has  been 
adopted  in  this  State,  the  right  of  drainage  is  governed  by 
the  law  of  nature,  and  the  lower  proprietor  cannot  do  any- 
thing to  obstruct  the  natural  flow  of  surface  water  and  cast 
it  hack  upon  the  land  above;  and  there  is  no  distinction 
between  surface  water  and  that  flowing  in  a  natural  water- 
course. {Bradbury  v.  Vandalia  Drahiage  District,  236  111. 
36. )  But  when  the  owners  of  the  dominant  heritage,  with 
the  acquiescence  of  the  servient  owners,  have  diverted  the 
water  from  its  natural  course  and  estabHshed  an  artificial 
channel,  through  which  water  has  had  an  unvexed  and  un- 
interrupted flow  for  more  than  twenty  years,  mutual  and 
reciprocal  rights  have  been  acquired  by  prescription,  ex- 
empting the  dominant  owner  from  the  duty  of  restoring 
the  water  to  its  original  course  and  forever  releasing  the 
servient  estate  from  the  burden  of  the  easement  which 
once  existed  in  favor  of  the  dominant  estate.  (Broadzvell 
Drainage  District  v.  Laurence,  supra;  see,  also.  Wills  v. 
Babb,  222  111.  95.)  The  evidence  in  the  record  is  not  en- 
tirely in  harmony  as  to  whether  or  not  in  a  state  of  nature 
the  building  of  the  embankment  upon  which  the  appellant's 
tracks  are  constructed  threw  more  water,  either  from  the 
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bed  of  Wolf  run  or  from  overflow,  to  the  south  and  west 
than  would  naturally  flow  in  that  direction.  Neither  is  it 
in  entire  harmony  as  to  whether  or  not  the  present  condi- 
tion caused  by  the  construction  of  the  Keokuk  branch  and 
the  building  of  a  bridge  there  changed  the  natural  flow  of 
such  surface  or  overflow  waters  to  the  damage  of  the  own- 
ers of  the  agricultural  lands  to  the  south  and  west.  As  this 
case  must  be  reversed  for  other  reasons  and  questions  of 
fact  will  have  to  be  re-tried  by  a  jury  and  the  trial  court, 
we  do  not  think  it  is  necessary  that  we  pass  upon  that  ques- 
tion in  this  opinion.  What  is  here  said  will  serve  as  a  suf- 
ficient guide  to  the  trial  court  in  the  further  hearing  of  this 
case  on  this  question. 

The  railway  company  has  for  years  maintained  two 
bridges,  known  in  the  record  as  500  and  277-A.  They  are 
wooden  bridges  supported  by  piling  driven  in  the  bed  of 
Wolf  run.  It  is  conceded  by  counsel  for  both  parties  that 
these  bridges  will  have  to  be  changed  and  re-built  if  the 
proposed  improvement  is  constructed.  In  the  trial  bejow 
the  defendant  company  was  permitted  to  try  the  case  on 
the  theory  that  all  changes  made  necessary  in  these  two 
bridges  and  the  road  on  both  branches  by  appellee's  im- 
provement should  be  paid  for  by  appellee,  while  counsel  for 
appellee  contended  below,  and  argues  here,  that  the  railway 
company  should  be  required  to  replace  the  said  bridge  with 
clear-span  bridges  at  its  own  expense.  Counsel  for  appel- 
lant contend  that  the  trial  court's  ruling  as  to  who  should 
re-build  the  two  bridges  was  correct.  The  evidence  seems 
to  show  that  the  outlet  below  bridge  277-A  was  very  poor; 
that  the  ground  was  quite  flat  and  that  two  levees  (one  by 
the  railroad  above  this  bridge)  had  been  built  on  each  side 
of  the  stream  only  a  short  distance  apart,  giving  very  little 
area  between  the  levees,  and  that  the  work  proposed  by  the 
district  did  not  comprise  any  improvement  whatever  down 
the  stream  from  bridge  277-A.  Counsel  for  appellant  also 
contend  that  on  the  evidence  oflfered  on  the  trial,  even  if 
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the  piling  be  removed  below  bridges  500  and  277-A  and  a 
new  span  constructed  without  any  piling  across  the  stream, 
as  it  is  assumed  that  the  main  body  of  water  would  run  in 
said  channel  or  stream,  the  proposed  channel  would  not  have 
sufficient  capacity  to  take  care  of  the  waters  that  might  rea- 
sonably be  expected  to  flow  into  said  stream,  even  if  the 
waters  had  a  free  and  imobstructed  channel  in  the  stream 
for  all  the  distance  between  bridge  500  and  bridge  277-A. 
If  there  were  no  controversy  in  the  record  as  to  the 
facts  with  reference  to  the  original  outlet  for  Wolf  run 
and  the  direction  of  its  overflow  or  surface  waters  there 
would  be  no  particular  difficulty,  under  the  decisions  al- 
ready rendered  by  this  court,  in  deciding  whether  the  cost 
of  the  new  bridges  where  bridges  500  and  277-A  are  now 
located  should  be  paid  for  by  the  appellee  district  or  by  the 
appellant  company,  for  if  the  ordinary  waters  of  Wolf  run, 
together  with  the  overflow  or  surface  waters  that  would 
naturally  drain  into  it,  had  always  had  their  outlet  through 
Dickerson  lake  and  to  the  west,  where  the  cut  ditch  was 
located  from  the  northwest  portion  of  Dickerson  lake  into 
the  Illinois  river,  and  none  of  the  overflow  or  flood  waters 
of  Wolf  run  ran  in  a  southerly  or  southwesterly  direction 
across  the  lands,  finally  reaching  Mauvaisterre  creek,  then, 
under  the  decisions  of  this  court  in  Chicago,  Burlington  and 
Quincy  Raihvay  Co,  v.  People,  212  111.   103,  and  Cache 
River  Drainage  District  v.  Chicago  and  Eastern  Illinois 
Railroad  Co.  264  id.  97,  as  construed  by  this  court  in  Sani- 
tary District  v.  Chicago  and  Alton  Railroad  Co.  267  111. 
252,  Bast  Side  Levee  District  v.  East  St.  Louis  and  Car- 
ondelet  Raihvay,  279  id,  123,  East  Side  Levee  District  v. 
East  St.  Lotus,  Columbia  and  Waterloo  Raihvay  Co.  279 
id.  362,  East  Side  Levee  District  v.  St.  Louis,  Iron  Moun- 
tain and  Southern  Railroad  Co.  280  id.  222,  and  Indian 
Creek  Drainage  District  v.  Chicago,  Burlington  atid  Quincy 
Railroad  Co.  295  id.  339,  there  could  be  no  doubt  that  the 
theory  upon  which  the  court  ruled,  that  appellee  should  be 
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compelled  to  pay  for  the  cost  of  reconstructing  the  two 
bridges,  500  and  277- A,  was  erroneous;  but,  as  already' 
stated,  counsel  for  appellant  earnestly  insist  that  the  weight 
of  the  evidence  shows  that  the  outlet  of  Wolf  run,  even 
for  its  ordinary  flow  of  waters,  and  particularly  for  its 
overflow  waters,  was  not  ordinarily  or  naturally  throrjjh 
Dickerson  lake  to  the  northwest  and  along  the  line  of  the 
cut  ditch  into  the  Illinois  river,  and  that  ordinarily  there 
was  no  outlet  in  that  direction  but  that  the  waters  that  ran 
from  Wolf  run  into  Dickerson  lake  in  a  state  of  nature 
flowed  to  the  so^'th  and  west  into  Bug  Island  lake,  not  only 
the  ordinary  waters  but  the  overflow  waters  that  escaped 
in  any  direction  from  Dickerson  lake;  that  the  weight  of 
the  evidence  tends  to  show  that  much  of  the  overflow  waters 
after  the  construction  of  the  railroad  embankments  and  the 
construction  of  the  levees  escaped  to  the  south  and  west 
over  the  low  lands  into  Bug  Island  lake  before  they  reached 
or  flowed  into  Dickerson  lake.  As  already  stated,  the  evi- 
dence in  the  record  does  not  conclusively  settle  this  contro- 
verted question.  There  can  be  no  doubt  that  the  waters 
from  Dickerson  lake  did  not  run,  before  the  construction 
of  the  Dresser  or  Coon  Run  ditch,  from  the  north  end  of 
Dickerson  lake  westerly  into  the  Illinois  river,  but  the  evi- 
dence shows,  without  contradiction,  that  before  the  con- 
struction of  this  ditch  the  overflow  waters  reaching  Dick- 
erson lake  from  Wolf  run  or  from  other  sources  flowed 
to  the  south  and  west  into  Bug  Island  lake.  The  question 
necessary  to  decide  in  reaching  a  conclusion  on  this  point 
is  whether  the  overflow  w^aters  of  Wolf  run  would  natu- 
rally reach  Dickerson  lake  or  would  flow  to  the  south  and 
west  if  the  proposed  levee  was  not  constructed  across  the 
agricultural  lands,  until  they  reached  Bug  Island  lake  and 
thence  on  to  Mauvaisterre  creek  and  the  Illinois  river. 

If  on  the  re-trial  of  this  case  the  weight  of  the  evidence 
shows  that  such  overflow  waters  from  Wolf  run,  without 
the  construction  of  the  proposed  levee  and  uninfluenced 
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by  the  embankment  on  the  railway  right  of  way,  would  flow 
south  and  west  across  these  agricultural  lands  instead  of 
under  bridge  277- A,  into  Dickerson  lake,  then,  beyond  ques- 
tion, if  bridge  2 77- A  must  be  re-built  on  account  of  the 
construction  of  the  proposed  levee  the  cost  of  reconstruct- 
ing said  bridge  would  have  to  be  borne  by  the  appellee  dis- 
trict. While  the  evidence  in  the  record  does  not  as  strongly 
indicate  that  the  overflow  waters  of  Wolf  run,  without  the 
construction  of  the  proposed  levee,  would  require  the  re- 
construction of  bridge  500  the  same  as  the  reconstruction 
of  bridge  277-A,  the  same  rule  of  law  would  apply  to  the 
reconstruction  of  both  bridges,  depending  particularly  upon 
the  special  facts  with  reference  to  the  natural  flow  of  over- 
flow or  flood  waters  of  the  stream  at  the  respective  loca- 
tions of  the  two  bridges.  If,  however,  on  the  re-trial  of 
the  case  the  weight  of  the  evidence  does  not  show  that  the 
overflow  or  flood  waters  of  Wolf  run  would  all  find  their 
outlet,  if  the  proposed  levee  were  not  constructed,  to  the 
south  and  west  across  the  agricultural  lands,  but  would  nat- 
urally run  in  the  channel  of  Wolf  run  north  and  west  un- 
der bridge  277-A,  if  properly  constructed,  into  Dickerson 
lake,  then  the  cost  of  reconstructing  bridge  277-A  so  as  to 
take  care  of  the  overflow  or  flood  waters  that  would  natu- 
rally flow  into  Dickerson  lake  must  be  borne  by  the  appel- 
lant railway  company. 

It  is  argued  by  counsel  for  appellee, — and  the  evidence 
tends  to  support  his  argument, — that  the  case  was  tried  in 
the  trial  court  on  the  theory  that  the  appellee  district  will 
be  compelled,  on  the  showing  made  on  this  record,  to  re- 
place bridges  277-A  and  500  with  new  steel  bridges  suffi- 
cient to  care  for  the  overflow  or  flood  waters  of  Wolf  run 
after  the  construction  of  the  levee.  On  no  theory  do  we 
think  the  law  would  require  the  construction  of  new  steel 
bridges  in  the  place  of  the  present  wooden  pile  bridges. 
Even  if  all  the  overflow  or  flood  waters  of  Wolf  run  would 
flow  to  the  south  and  west  across  the  agricultural  lands  if 
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not  prevented  by  the  proposed  construction  of  the  levee  and 
by  said  construction  would  flow  under  said  bridges  into 
Dickerson  lake,  the  appellee  district  should  not  be  required, 
under  the  reasoning  of  the  authorities  already  cited,  to  con- 
struct new  steel  bridges  in  place  of  the  wooden  bridges  now 
in  existence.  It  would  only  be  required  to  reconstruct  the 
bridges  of  as  good  material  and  be  as  useful  and  lasting 
for  the  purposes  for  which  they  have  been  constructed  as 
the  bridges  in  place  at  those  two  points  now  are.  The 
appellee  district  would  surely  not  be  required  to  construct 
much  better  bridges,  of  much  more  lasting  qualities,  than 
are  now  in  use  at  those  points.  We  think  what  we  have 
said,  in  the  light  of  the  decisions  already  rendered,  will 
make  it  reasonably  clear  what  the  rulings  of  the  trial  court 
should  be  on  these  points  when  the  case  is  re-tried.  There 
should  be  no  difficulty,  in  view  of  the  repeated  decisions  of 
this  court,  in  laying  down  the  correct  rules  of  law  on  the 
re-trial  of  this  case. 

Evidence  was  offered  on  the  part  of  the  appellee  dis- 
trict, and  admitted  over  objection  by  the  trial  court,  as  to 
the  price  at  which  certiin  lands  in  the  vicinity  had  been 
sold  to  appellee  for  right  of  way  purposes.  Under  the  well 
settled  rules  and  decisions  of  this  court,  evidence  of  prices 
paid  or  agreed  to  be  paid  by  petitioner  to  other  property 
owners  for  right  of  way  is  incompetent  and  inadmissible. 
(Peoria  Gas  Light  Co,  v.  Peoria  Terminal  Railway  Co. 
146  111.  372;  Lyon  V.  Hammond  and  Blue  Island  Railroad 
Co,  167  id.  527;  South  Park  Comrs.  v.  Ayer,  237  id.  211.) 
This  is  the  general  rule  in  other  jurisdictions.  (Curley  v. 
Jersey  City,  43  L.  R.  A.  (N.  S.)  985,  and  note.)  This  evi- 
dence was  improperly  admitted. 

Six  witnesses  were  called  to  testify  on  behalf  of  ap- 
pellee to  the  value  of  the  small  piece  of  appellant's  land 
taken  for  the  levee  by  appellee.  Their  estimates  ranged 
from  $200  to  $300  per  acre.  They  were  all  farmers  ex- 
cept one,  who  was  the  engineer  of  the  district,  and  no  one 
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of  them  claimed  to  have  knowledge  of  values  of  land  for 
railroad  purposes.  One  of  the  six  witnesses  gave  no  in- 
formation as  to  the  values.  One  witness  stated  that  a  piece 
of  land — ^a  part  of  the  district — sold  for  $250  an  acre. 
When  these  witnesses  testified  their  testimony  was  objected 
to  on  the  part  of  appellant  on  the  ground  that  they  were 
not  qualified  to  testify  as  to  the  value  of  its  right  of  way, 
and  the  objection  was  overruled.  At  the  close  of  the  evi- 
dence for  appellee  a  motion  was  made  to  dismiss  the  peti- 
tion because  there  was  no  competent  evidence  introduced 
by  appellee  as  to  the  value  of  the  property  of  appellant  pro- 
posed to  be  taken,  and  this  motion  was  overruled.  While 
the  question  of  the  competency  of  witnesses  is  left  largely 
to  the  discretion  of  the  trial  judge,  there  is  no  presump- 
tion that  a  witness  is  competent  to  give  an  opinion,  and  his 
competency  must  be  shown.  It  must  appear  that  he  has 
some  peculiar  means  of  forming  an  intelligent  and  correct 
judgment  as  to  the  value  of  the  property  in  question,  or  the 
effect  upon  it  of  a  particular  improvement,  beyond  what  is 
presumed  to  be  possessed  by  men  generally.  (2  Lewis  on 
Eminent  Domain, — 3d  ed. — sec.  656.)  To  entitle  a  wit- 
ness to  testify  to  the  value  of  a  thing  which  is  of  such  a 
nature  as  to  have  a  current  or  market  value  he  must  be 
acquainted  with  the  value  of  things  of  the  class  to  which 
the  thing  whose  value  is  in  question  belongs.  (Berg  v. 
Spink,  24  Minn.  138;  Clark  v.  Rockland  Water  Co.  52 
Me.  68.)  "When  a  party  has  stated  his  knowledge  of 
the  value  of  the  class  of  property  about  which  he  is  testi- 
fying he  may  usually  be  asked  his  opinion,  but  not  other- 
wise." {Cooper  V.  Randall,  59  111.  317;  see,  also,  forest 
Preserve  District  v.  Caralicr,  ante,  p.  1 1 ;  i  Wigmore  on 
Evidence,  sees.  653,  713,  717;  Benton  v.  Brookline,  151 
Mass.  250.)  Where  the  use  of  a  ctrip  of  land  across  a 
railroad  company's  right  of  way  and  depot  grounds  is  con- 
demned for  a  public  street,  the  measure  of  damages  for 
the  property  taken  is  the  decrease  in  value  for  its  use  for 
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railroad  purposes  caused  by  its  being  used  as  a  street.  (CAi-. 
cago,  Burlington  and  Quincy  Railroad  Co.  v.  City  of  No- 
perville,  166  III.  87;  see,  also,  City  of  Lincoln  v.  ClUcago 
and  Alton  Railroad  Co.  262  III.  11,  and  authorities  cited.) 
Tested  by  the  standard  laid  down  by  these  authorities,  there 
was  no  competent  evidence  introduced  or  offered  by  appel- 
lee of  the  value  of  the  property  proposed  to  be  taken. 

Counsel  for  appellee,  in  effect,  seems  to  concede  that  the 
witnesses  offered  did  not  qualify  strictly  within  the  rules 
laid  down,  but  argues  that  the  evidence  was  properly  ad- 
mitted because  it  was  the  best  evidence  that  could  be  offered 
in  support  of  the  issue  submitted,  and  that  under  the  reason- 
ing of  this  court  in  City  of  Chicago  v.  Farwell,  286  111.  415, 
that  is  all  the  law  requires.  Opinion  evidence  which  ex- 
cludes as  a  basis  for  the  opinion  any  consideration  of  the 
particular  purpose  for  which  the  property  is  actually  to  be 
used  cannot  be  the  best  evidence,  and  the  reasoning  of 
this  court  in  City  of  Clucago  v.  Farwell,  supra,  is  not  to 
that  effect.  The  court  was  there  referring  to  the  value  of 
such  property  if  used  for  the  purpose  of  a  church,  college, 
cemetery,  club  house  or  railroad  terminal,  and  stated  that 
such  property  might  not  have  a  market  value,  and  that  then 
evidence  of  various  matters  showing  its  substantial  value 
could  be  received  in  lieu  of  evidence  of  market  value.  The 
court  did  not  say  that  because  such  peculiar  property  had 
a  value  far  in  excess  of  the  market  value  of  surrounding 
property,  evidence  of  the  value  of  such  surrounding  prop- 
erty should  be  received.  There  can  be  no  question  that 
witnesses  could  have  been  obtained  who  were  familiar  with 
the  values  of  railroad  rights  of  way  and  other  railroad 
property,  who  could  have  testified  as  to  the  value  of  the 
easement  to  be  taken  from  the  railroad  property  by  the  pro- 
posed condemnation.  All  the  farmers  who  testified  plainly 
did  so  from  their  knowledge  of  the  value  of  agricultural 
lands,  and  the  engineer  of  the  drainage  district  stated  that 
he  never  had  any  experience  in  valuing  railroad  rights  of 
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way.  We  have  no  question  that  the  evidence  was  improp- 
erly admitted.  The  burden  of  introducing  evidence  as  to 
the  value  of  property  sought  to  be  taken  rests  on  the  peti- 
tioner. McReynolds  v.  Burlington  and  Ohio  River  Railway 
Co,  io6  111.  152 ;  South  Park  Comrs,  v.  Trustees  of  Schools, 
107  id.  489;  Chicago,  Burlington  and  Quincy  Railroad  Co. 
V.  Reisch  &  Bros.  247  id,  350. 

As  no  competent  evidence  was  found  in  the  record  as 
to  the  value  of  the  land  sought  to  be  taken,  the  motion  of 
appellant,  at  the  close  of  the  petitioner's  case,  to  dismiss  the 
petition  as  to  appellant  should  have  been  allowed.  It  is 
true,  the  petition  involved  certain  other  property  sought  to 
be  condemned,  but  appellant  was  allowed  a  separate  trial, 
and  the  motion,  if  allowed,  would  have  dismissed  the  peti- 
tion only  as  to  appellant's  property,  and  would  not  in  any 
way  have  affected  the  property  rights  of  the  petitioner  or 
any  other  parties  to  the  proceeding. 

Counsel  for  appellant  insist  that  several  instructions 
given  on  behalf  of  appellee  were  misleading  and  erroneous, 
among  others  instructions  8  and  9,  because  they  inferred 
that  certain  witnesses  (necessarily  those  on  behalf  of  ap- 
pellant) had  magnified  or  exaggerated  the  damages  to  land 
not  taken  and  the  jury  might  disregard  such  evidence  and 
give  such  damages  as  they,  thought  proper,  and  in  reach- 
ing this  conclusion  they  might  take  into  consideration  the 
entire  testimony,  including  their  own  inspection  of  the  prem- 
ises. It  is  insisted  that  these  instructions  are  wrong,  first, 
because  there  is  no  evidence  in  the  record  justifying  the 
court  or  jury  in  concluding  that  any  of  the  witnesses  had 
exaggerated  the  damages  to  the  land  not  taken.  We  are  of 
the  opinion  that  the  instructions  are  subject  to  the  charge 
of  being  misleading  in  this  regard.  It  is  also  insisted  that 
they  were  erroneous  because  they  justified  the  jury  in  think- 
ing that  they  had  a  right  to  disregard  the  evidence  on  be- 
half of  appellant  in  the  record  and  base  their  verdict  on 
their  view  of  the  premises,  since  there  was  no  evidence  in- 
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troduced  by  appellee  on  this  point ;  that  practically  the  only 
testimony  given  on  this  question  was  presented  by  witnesses 
for  appellant;  that  its  witnesses  on  this  question  testified 
that  the  damages  to  the  main  or  Hannibal  line  would  be 
from  $12,000  to  $17,000  and  to  the  Keokuk  line  from 
$25,700  to  $26,600,  and  that  as  the  jury  returned  a  verdict 
of  $2000  damages  to  the  main  line  and  $2500  to  the  Keo- 
kuk line  they  could  not  have  obtained  this  result  from  the 
evidence  offered,  as  it  was  not  anywhere  within  the  range 
of  the  testimony  actually  introduced,  but  must  have  based 
it  on  their  own  view  of  the  premises.  "To  allow  jurors 
to  make  up  their  verdict  on  their  individual  knowledge  of 
disputed  facts  material  to  the  case,  not  testified  to  in  court, 
or  upon  their  private  opinions,  would  be  most  dangerous 
and  unjust.  It  would  deprive  the  losing  party  of  the  right 
of  cross-examination  and  the  benefit  of  all  the  tests  of  credi- 
bility which  the  law  affords.  Besides,  the  evidence  of  such 
knowledge  or  of  the  grounds  of  such  opinions  could  not  be 
preserved  in  a  bill  of  exceptions  or  questioned  on  appeal. 
It  would  make  each  juror  the  absolute  judge  of  the  accu- 
racy and  value  of  his  own  knowledge  or  opinions."  (  Wash- 
burn V.  Milzvaukee  and  L.  W,  Railroad  Co,  59  Wis.  364.) 
While  the  i>ersonal  view  of  the  premises  by  the  jury  in  a 
condemnation  case  is  in  the  nature  of  evidence,  yet  the 
jury  may  not  ignore  all  the  evidence  and  fix  the  compen- 
sation and  damages  directly  contrary  thereto,  and  only 
where  the  evidence  is  conflicting  may  the  jury  draw  their 
own  conclusions  from  a  personal  view.  "The  verdict  must 
be  supported  by  the  evidence  and  can  in  no  case  rest  solely 
upon  the  personal  examination  of  the  premises  by  the  jury, 
however  well  convinced  they  may  be  that  their  examination 
furnishes  a  more  reliable  basis  for  an  assessment  of  dam- 
ages than  the  testimony  of  the  witnesses."  (Peoria  Gas 
Light  Co,  V.  Peoria  Terminal  Raihuay  Co.  supra,  p.  383, 
and  cases  there  cited;  Chicago  City  Railway  Co.  v.  AlleUy 
1 69  111.  287 ;  Chicago  and  State  Line  Railway  Co.  v.  Kline, 
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220  id.  334.)  These  instructions  were  subject  to  criticism 
and  should  not  have  been  given  in  this  case. 

Appellant  also  objects  that  instructions  11  and  12  for 
the  petitioner  are  also  subject  to  the  criticism  that  they 
might  be  interpreted  by  the  jury  as  authorizing  them  to 
go  outside  the  evidence  and  base  their  verdict  on  their  view 
of  the  premises.  These  instructions  are  fairly  subject  to 
this  criticism  and  should  not  have  been  given. 

It  is  also  objected  that  instruction  15  for  the  petitioner 
should  not  have  been  given,  because  it  purported  to  state 
the  law  in  regard  to  Wolf  run  being  a  natural  water-course 
and  ignored  appellant's  defense  of  its  rights  as  to  the  rail- 
road right  of  way  being  obtained  by  prescription  as  to  the 
water  of  said  stream  or  the  overflow  waters  of  the  same, 
for  that  instruction  stated,  among  other  things,  that  the  fact 
that  "such  changes  are  more  than  twenty  years  old  and  have 
been  acquiesced  in  by  the  public  and  all  concerned  for  more 
than  twenty  years  will  not  change  the  character  of  such 
stream  as  a  natural  water-way."  As  already  stated,  we 
think  the  authorities  hold  that  the  rights  and  obligations 
with  reference  to  overflow  water  or  the  water  from  the 
bed  of  a  stream  may  be  changed  by  usage  for  twenty  years, 
acquiesced  in  by  the  parties  interested,  and  therefore  this 
instruction  was  misleading  and  should  not  have  been  given. 

Instructions  16  and  17  given  for  petitioner  are  also 
somewhat  misleading,  the  same  as  instruction  15,  on  the 
point  of  Wolf  run  being  a  natural  water-course. 

Objections  are  made  to  the  refusing  of  other  instruc- 
tions which  involve  points  somewhat  similar  to  some  al- 
ready considered  and  passed  on  in  this  opinion.  What  we 
have  said  sufficiently  covers  those  points  without  further 
reference  in  detail  to  the  refused  instructions. 

The  judgment  of  the  county  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  in  harmony  with 

what  is  stated  herein.  Reversed  and  remanded. 
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(No,  14057. — Reversed  and  remanded.) 

Fr^d^rick  W.  Freut^i.,  Appellant,  vs.  Nichoi^as  J. 

ScHMiTz,  Appellee. 

Opinion  filed  October  22,  ip2i, 

1.  Mortgages — mortgage  is  not  a  lien  unless  a  debt  is  seciired 
by  it.  A  mortgage  is  a  security  for  a  debt,  and  without  a  debt  it 
has  no  effect  as  a  lien.  \ 

2.  Same — mortgage  for  future  advances  takes  effect  as  a  lien 
only  when  advances  are  made.  A  mortgage  may  be  taken  to  se- 
cure future  advances,  but  it  can  take  effect  as  a  lien  only  when  the 
money  is  advanced  or  the  contemplated  debt  comes  into  existence 
in  the  course  of  dealings  between  the  parties,  the  lien  being  meas- 
ured by  the  extent  of  the  advances  and  the  amount  of  the  debt. 

3.  Same — zvhen  grantee  of  mortgagor  is  entitled  to  have  trust 
deeds  set  aside.  The  grantee  of  a  mortgagor  or  of  the  maker  of 
trust  deeds  takes  the  place  of  his  grantor  only  in  so  far  as  any 
lien  is  created  by  the  instrunjents  and  assumes  no  personal  indebt- 
edness of  the  grantor  not  secured  thereby,  and  if  no  debt  is  secured 
by  the  instruments  and  no  money  is  ever  advanced  on  account  of 
them,  the  grantee  is  entitled  to  have  them  set  aside  or  canceled  as 
clouds  upon  his  title. 

4.  Same — what  cannot  be  recovered  by  trustee  when  trust  deeds 
are  set  aside.  Upon  the  setting  aside  of  trust  deeds  made  to  se- 
cure a  building  loan  which  was  never  advanced,  the  trustee,  in  the 
absence  of  any  provision  therefor  in  the  trust  deeds,  cannot  re- 
cover interest  for  the  time  he  alleges  he  had  the  money  set  apart 
ready  to  make  the  loan,  nor  a  commission  to  himself  which  he 
claims  the  maker  of  the  tnist  deeds  agreed  to  pay  him,  nor  the  ex- 
pense of  registering  the  trust  deeds  for  his  own  protection. 

5.  Costs — examiner's  fee  cannot  be  allowed  as  costs  in  suit  to 
cancel  trust  deeds.  Costs  are  recoverable  only  where  allowed  by 
statute,  and  as  the  statute  makes  no  provision  for  the  allowance 
of  an  examiner's  fee  as  costs  in  a  suit  to  cancel  trust  deeds  as 
clouds  upon  a  grantee's  title  on  the  ground  that  no  debt  is  secured 
by  the  trust  deeds,  such  costs  cannot  be  allowed. 

AppEai.  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  George  Fred  Rush,  Judge,  presiding. 

Mi  WON  Hart,  for  appellant. 
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Hoi.i^ETT,  Sauter  &  H01.1.ETT,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court  : 

October  19,  19 16,  the  title  to  lots  2  and  3  in  block  4 
in  the  Ravenswood  Golf  Club  subdivision,  in  Cook  county, 
stood  in  the  name  of  Anna  Zemon  in  the  office  of  the 
registrar  of  titles.  On  that  day  Anna  Zemon,  since 
deceased,  and  Jacob  J.  Zemon,  her  husband,  executed  and 
delivered  to  the  appellee,  Nicholas  J.  Schmitz,  two  trust 
deeds  to  secure  separate  loans  of  $4000  each,  one  con- 
veying to  him,  as  trustee,  lot  2,  and  the  other  conveying 
in  like  manner  lot  3,  each  purporting  to  secure  the  pay- 
ment of  notes  amounting  to  $4000,  payable  three  and  five 
years  after  date,  with  interest  at  six  per  cent,  payable  semi- 
annually, and  evidenced  by  interest  notes.  The  trust  deeds 
were  registered  by  the  registrar  of  titles  on  October  24, 
19 16.  On  November  18,  19 16,  Anna  Zemon  and  Jacob 
J.  Zemon,  her  husband,  executed  a  quit-claim  deed  of  the 
lots  to  Frederick  W.  Freutel,  appellant,  and  Joseph  A. 
Thomas,  and  the  deed  was  entered  as  a  memorial  on  the  cer- 
tificates of  title,  which  had  then  been  divided  into  separate 
certificates.  On  October  24,  1919,  the  appellant,  Freutel, 
filed  in  the  circuit  court  of  Cook  county  his  petition  for  a 
cancellation  of  the  trust  deeds,  alleging  that  the  notes  and 
trust  deeds  were  delivered  for  the  purpose  of  securing 
future  advances  for  the  erection  of  buildings  on  the  two 
lots;  that  no  money  was  ever  advanced  and  no  considera- 
tion ever  given  for  the  instruments,  and  that  the  trust 
deeds  were  null  and  void  and  clouds  upon  the  title  to  the 
property.  He  prayed  for  an  order  canceling  the  trust  deeds 
and  a  new  certificate  to  be  issued  to  him.  The  appellee, 
Nicholas  J.  Schmitz,  answered,  admitting  that  the  notes 
and  trust  deeds  were  made  to  secure  future  advances  for 
the  purpose  of  erecting  buildings  on  each  of  the  lots,  and 
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alleged  that  he  set  apart  and  held  for  that  purpose  until 
May  4,  191 7,  the  sum  of  $8000  awaiting  the  clearing  of 
the  title  and  the  removal  of  the  lien  of  a  prior  trust  deed 
in  the  sum  of  $8000  on  the  two  lots  and  other  property; 
that  the  Zemons  agreed  to  pay  him  a  commission  of  $100 
for  each  loan  and  that  he  paid  $6  to  the  registrar  of  titles 
for  filing  the  trust  deeds.  He  claimed  interest  at  the  rate 
of  six  per  cent  for  the  period  that  he  alleged  he  set  apart 
the  money  for  the  loan,  $6  paid  to  the  registrar  of  titles, 
$5  for  drafting  each  of  the  trust  deeds  and  notes,  $200 
commission,  $175  as  solicitor's  fees  on  account  of  having 
to  defend  this  litigation,  and  $50  on  each  of  the  trust 
deeds  as  commissions  to  himself  as  trustee.  He  protested 
that  the  memorial  of  the  trust  deeds  should  not  be  canceled 
until  these  costs,  expenses  and  obligations  should  be  paid 
to  him.  The  application  was  referred  to  an  examiner, 
who  took  the  evidence  and  reported  that  the  trust  deeds 
were  null  and  void,  no  consideration  having  been  given 
therefor,  and  should  be  canceled  of  record ;  that  the  appel- 
lee was  entitled,  under  his  verbal  contract  with  Jacob  J. 
Zemon,  to  recover  from  Zemon  the  amounts  that  he 
claimed,  but  he  had  no  lien  upon  the  property  for  them 
and  could  not  enforce  collection  against  the  appellant  nor 
impose  as  a  condition  for  the  cancellation  of  said  trust 
deeds  the  payment  of  said  amounts.  He  recommended  a 
disallowance  of  the  appellee's  claims  and  imposed  upon 
him  the  costs,  including  the  examiner's  fee  of  $50.  The 
chancellor  sustained  exceptions  to  the  report  as  to  the  re- 
fusal to  allow  $6  for  filing  the  trust  deeds,  $200  as  com- 
missions for  making  the  loans,  and  interest  on  the  money 
alleged  to  have  been  held  by  the  appellee  from  the  date 
of  the  trust  deeds  to  February  9,  191 7,  amounting  to 
$146.67,  making  a  total  of  $352.67,  for  which  the  trust 
deeds  were  held  to  be  liens.  He  also  sustained  an  ex- 
ception to  the  allowance  of  $50  additional  costs  as  exam- 
iner's fees  and  refused  to  allow  costs  to  either  party.    The 
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appellant  has  assigned  errors  on  the  record  and  the  appellee 
has  assigned  cross-errors,  all  of  which  will  be  disposed  of 
together. 

A  mortgage  is  security  for  a  debt  and  without  a  debt 
it  has  no  effect  as  a  lien.  (Schultze  v.  Houfes,  96  111.  335 ; 
Rue  V.  Dole,  107  id.  275;  Fischer  v.  Ttiohy,  186  id.  143; 
Schaeppi  v.  Glade,  195  id.  62.)  A  mortgage  may  be  taken 
to  secure  future  advances,  but  it  can  only  take  effect  as  a 
lien  from  the  time  some  debt  or  liability  secured  by  it  is 
created.  If  there  is  no  mortgage  debt  or  obligation  in 
existence  there  is  nothing  for  the  mortgage  to  operate  on, 
and  the  lien  begins  only  when  money  is  advanced  or  the 
contemplated  debt  comes  into  existence  in  the  course  of 
dealing  between  the  parties.  The  lien  is  measured  by  the 
extent  of  the  advances  and  the  amount  of  the  debt.  {Col- 
lins V.  Carlile,  13  111.  254;  Darst  v.  Gale,  83  id.  136.)  The 
appellant,  by  taking  a  conveyance  of  the  property,  took  the 
place  of  the  makers  of  the  trust  deeds  so  far  as  any  lien 
was  created  thereby.  He  was  bound  to  take  notice  of  the 
trust  deeds  and  was  bound  by  the  lien  created,  if  any,  but 
that  was  the  extent  of  his  obligation,  and  he  assumed  no 
personal  indebtedness  of  the  makers  of  the  trust  deeds  not 
secured  thereby.  If  there  was  any  debt  secured  by  the 
terms  of  the  trust  deeds  the  appellant  was  not  entitled  to 
have  them  canceled  without  payment  of  the  amount  so 
secured,  and  this  is  to  be  determined  by  the  terms  of  the 
trust  deeds.  They  provided  that  the  makers  should  pay 
the  indebtedness  and  bear  all  expenses  paid  or  incurred  in 
connection  with  a  foreclosure,  including  $195  solicitor's 
fees,  all  outlays  for  documentary  evidence,  stenographer's 
charges,  costs  of  procuring  or  completing  abstract  showing 
the  whole  title  to  said  premises  and  embracing  foreclosure 
of  the  trust  deeds,  and  all  like  expenses  and  disbursements 
occasioned  by  any  suit  or  proceeding  wherein  the  grantee 
or  any  holder  of  any  part  of  such  indebtedness,  as  such, 
might  be  a  party,  inclusive  of  the  siun  of  $50  as  a  com- 
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mission  to  the  trustee  for  his  services,  all  of  which  ^ould 
be  an  additional  lien  upon  the  premises  and  should  be 
taxed  as  costs  and  included  in  any  decree  in  a  foreclosure 
proceeding.  These  provisions  did  not  include  anything 
claimed  by  the  appellee.  The  notes  were  made  by  Anna 
Zemon  and  Jacob  J.  Zemon,  payable  to  the  order  of  them- 
selves and  by  them  endorsed.  The  trust  deeds  were  made 
to  the  appellee  as  trustee  and  purported  to  secure  the  notes, 
but  while  he  appeared  in  the  trust  deeds  as  trustee,  accord- 
ing to  his  testimony  he  was  the  lender  of  the  money.  He 
testified  that  he  told  Jacob  J.  Zemon  that  the  interest  would 
be  six  per  cent,  the  commission  two  and  one-half  per  cent, 
drawing  the  trust  deeds  and  notes  each  $5,  and  expenses 
of  recording  the  trust  deeds  in  the  Torrens  office,  to 
which  Zemon  agreed.  He  said  that  he  charged  himself 
with  $8000  and  credited  Anna  Zemon  and  Jacob  J'.  Zemon 
with  the  two  loans  and  carried  them  on  his  books  as  lia- 
bilities until  May  7,  19 17.  That  was  only  a  book  entry,  and 
the  appellee  never  set  aside  any  money  for  the  loans  and 
merely  claimed  that  he  always  had  plenty  of  money  to  take 
care  of  the  loans  he  made.  No  advance  of  any  money 
was  ever  made,  and  if  Zemon  agreed  to  pay  two  and  one- 
half  per  cent  to  appellee  for  procuring  a  loan  from  himself 
it  is  not  secured  in  any  manner  by  the  trust  deeds.  The 
appellee  paid  $6  for  registering  the  trust  deeds  for  his 
own  protection.  That  was  all  the  money  ever  paid  by  him 
on  account  of  the  loan  or  the  trust  deeds. 

The  assignment  of  errors  includes  the  ruling  of  the 
chancellor  in  sustaining  the  exception  to  the  allowance  of 
$50  extra  costs  for  examiner's  fee,  and  in  the  argument 
in  support  of  the  cross-errors  it  is  contended  that  there 
is  no  statute  allowing  such  a  fee.  Costs  are  only  recover- 
able where  allowed  by  statute,  and  the  appellant  does  not 
point  to  any  statute  authorizing  tlie  taxing  of  such  a  fee, 
therefore  it  should  not  be  allowed,  but  the  appellant  is 
entitled  to  the  taxable  costs  of  the  proceeding. 
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The  decree  is  reversed  and  the  cause  remanded  to  the 
circuit  court,  with  directions  to  enter  a  decree  directing 
the  cancellation  of  the  trust  deeds  in  accordance  with  the 
views  herein  expressed  and  for  costs  of  the  proceeding 
against  the  appellee. 

Reversed  and  remanded,  with  directions. 


(Nos.  13930-13931-13932. — Cause  transferred.) 

Thomas  J.  O'Brien,  Appellant,  vs.  Chari^es  E.  Frazier 
et  al.  Appellees. — ^Juuus  C.  Triebes,  Appellant,  vs. 
Chari^es  E.  Frazier  et  al.  Appellees. — ^James  F.  Gun- 
ner, Appellant,  vs.  Chari^es  E.  Frazier  et  al.  Appellees. 

Opinion  filed  October  22,  ip2i. 

1.  Mandamus — when  Supreme  Court  has  no  jurisdiction  of  di- 
rect appeal.  A  direct  appeal  from  the  circuit  court  cannot  be  taken 
to  the  Supreme  Court  in  a  mandamus  proceeding  to  compel  civil 
service  commissioners  of  a  city  to  promote  the  petitioners  to  cer- 
tain offices  in  the  fire  department,  where  no  question  of  franchise 
or  as  to  the  validity  of  a  statute  or  ordinance  is  involved. 

2.  Offices — right  to  an  office  is  not  a  franchise.  •  An  office  is 
not  a  franchise  within  the  meaning  of  the  Practice  act  giving  the 
Supreme  Court  jurisdiction  of  a  direct  appeal  where  a  franchise 
is  involved. 

3.  Appeals  and  errors — question  involving  merely  the  construc- 
tion of  a  statute  does  not  authorise  direct  appeal.  A  case  involving 
merely  the  construction  of  a  statute,  and  not  its  validity,  does  not 
give  the  right  of  a  diiect  appeal  to  the  Supreme  Court, 

AppEai^  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  DoNAi^D  L.  M0RRII.1.,  Judge,  presiding. 

P.  J.  O'Keeffe,  for  appellants. 

SamuEi*  a.  Ettelson,  Corporation  Counsel,  (Wii,- 
1,1  AM  W.  Smith,  and  Hervey  C.  Foster,  of  counsel,)  for 
appellees. 
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Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Thomas  J.  O'Brien,  Julius  C.  Triebes  and  James  F. 
Gunner  filed  their  separate  petitions  in  the  circuit  court  of 
Cook  county  praying  for  a  writ  of  mandamus  directed  to 
Charles  E.  Frazier,  Joseph  P.  Geary  and  Alexander  J.  John- 
son, civil  service  commissioners  of  the  city  of  Chicago,  and 
Thomas  O'Connor,  chief  of  the  fire  department  of  said  city, 
commanding  the  commissioners  forthwith  to  certify  peti- 
tioners for,  and  said  Thomas  O'Connor,  as  chief  of  the  fire 
department  of  said  city,  to  promote  them  to,  the  positions 
of  lieutenants.  The  respondents  filed  a  general  demurrer 
to  the  petition.  The  court  sustained  the  demurrer  and  en- 
tered final  judgment  thereon  February  19,  192 1,  dismiss- 
ing the  petitions  and  adjudging  costs  against  each  petitioner. 
Each  petitioner  has  perfected  an  appeal  direct  to  this  court. 

The  three  petitions  are  identical  except  as  to  names  and 
dates,  and  in  the  petitions  it  is  alleged,  in  substance,  that 
the  petitioners  are,  and  have  been  for  a  number  of  years, 
employed  in  the  classified  service  of  the  city  of  Chicago  in 
its  fire  department ;  that  on  February  24,  1920,  they  were 
each  eligible  under  the  Civil  Service  act  and  the  rules  of 
the  civil  service  commission  for  promotion  to  the  office  of 
lieutenant,  they  having  obtained  a  grade  of  more  than  the 
required  70  per  cent  in  the  promotional  examination  in  said 
city  on  October  14,  1914;  that  on  February  24,  1920,  all 
parties  having  a  higher  grade  in  said  examinations  than 
petitioners  had  been  theretofore  promoted  and  upon  said 
last  date  petitioners  should  have  been  promoted  to  the  grade 
of  lieutenant,  but  others  were  promoted  in  their  stead  who 
were  not  entitled  to  be  promoted ;  that  the  reason  for  pro- 
moting the  others  in  lieu  of  petitioners  is,  that  the  respond- 
ents wrongfully  construed  section  loj^  of  the  amendment 
of  19 1 9  to  the  Civil  Service  act,  they  holding  that  the  par- 
ties having  a  lower  grade  than  the  petitioners  were  entitled 
to  promotion  over  petitioners  because  of  the  fact  that  they 
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had  rendered  services  in  the  army  and  navy  departments 
of  the  United  States  in  the  late  war  with  Germany.  The 
causes  have  been  consolidated  for  hearing  and  disposition 
in  this  court. 

Only  two  questions  are  presented  for  our  decision  on 
this  appeal :  ( i )  Were  the  civil  service  commissioners  jus- 
tified in  construing  said  amendment  to  apply  to  the  exist- 
ing published  and  certified  register  of  July,  191 5,  following 
the  examination?  (2)  If  the  commissioners  were  wrong 
in  their  construction  of  said  amendment,  can  the  appellants 
maintain  mandamus,  under  the  allegations  of  their  petitions, 
to  obtain  their  rights? 

This  court  has  no  jurisdiction  of  these  appeals.  Neither 
the  validitv  of  a  statute  nor  of  an  ordinance  is  involved. 
No  question  of  franchise  is  involved  or  other  question  that 
would  give  this  court  jurisdiction.  An  office  is  not  a  fran- 
chise within  the  meaning  of  our  Practice  act,  so  as  to  give 
this  court  jurisdiction  to  hear  an  appeal  direct  from  the 
trial  court  by  a  proceeding  for  mandamus.  Section  10  of 
our  statute  on  mandamus  (Kurd's  Stat.  1917,  p.  1907,) 
provides  that  appeals  and  writs  of  error  in  cases  thereunder 
shall  be  taken  and  prosecuted  in  the  same  manner  and  upon 
the  same  terms  and  with  like  effect  as  in  other  civil  cases. 
This  appeal  should  therefore  have  been  taken  directly  to 
the  Appellate  Court  and  not  to  this  court.  (People  v.  De- 
neen,  201  111.  452;  Watts  v.  Sangamon  County,  212  id.  86; 
People  V.  City  of  Chicago,  268  id.  61.)  A  case  involving 
merely  the  construction  of  a  statute,  and  not  its  validity, 
does  not  give  the  right  of  appeal  direct  to  this  court.  Afc- 
Grath  v.  People,  100  111.  464;  Poote  v.  Lake  County,  198 
id.  638. 

The  causes  are  transferred  to  the  Appellate  Court  for 

the  First  District.  Causes  transferred. 
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(No.  13805. — Reversed  in  part  and  remanded.) 

The  Illinois  Central  Railroad  Company,  Appellee, 

vs.   Louis  L.  Emmerson,  Secretary  of  State,  et  al 

Appellants. 

Opinion  filed  October  22,  ip2i. 

1.  Railroads — charter  of  Illinois  Central  railroad  is  a  binding 
contract  with  the  State.  The  act  of  the  General  Assembly  which 
constitutes  the  charter  of  the  Illinois  Central  Railroad  Company 
is  a  solemn  and  binding  contract  both  upon  the  company  and  the 
State,  which  is  protected  by  the  State  and  Federal  constitutions. 

2.  Same — substance  of  contract  created  by  charter  of  Illinois 
Central  Railroad  Company — taxes.  The  substance  of  the  contract 
created  by  the  charter  of  the  Illinois  Central  Railroad  Company  is, 
that  in  consideration  of  the  building  of  the  charter  line  roads  by 
the  company  and  the  payment  of  seven  per  cent  of  the  gross  pro- 
ceeds derived  from  said  lines  the  State  grants  to  the  company  its 
franchise  rights,  donates  to  it  certain  land  and  covenants  to  exempt 
it  from  all  taxation  except  the  taxes  specified  in  the  charter. 

3.  Same — Illinois  Central  Railroad  Company  acts  in  dual  capac- 
ity in  operating  charter  and  non-charter  lines.  The  rights  and  ob- 
ligations of  the  Illinois  Central  Railroad  Company  in  operating  its 
charter  lines  are  governed  solely  by  the  provisions  of  its  charter 
and  subsequent  enactments  of  the  legislature  not  inconsistent  there- 
with, but  in  operating  its  non-charter  lines  its  rights  and  obliga- 
tions are  governed  solely  by  the  acts  under  which  it  has  acquired 
said  lines  and  subsequent  acts  that  have  been  or  may  be  enacted. 

4.  Corporations — franchise  of  corporation  is  pari  of  its  prop- 
erty— taxes.  The  franchise  of  a  private  corporation,  which  in  its 
application  to  a  railroad  is  the  privilege  of  running  it  and  taking 
fare  and  freight,  is  property,  and  a  franchise  or  privilege  tax  is 
a  tax  upon  property. 

5.  Same — franchise  tax  cannot  be  levied  upon  charter  lines  of 
Illinois  Central  Railroad  Company,  The  franchise  tax  specified  by 
section  105  of  the  Corporation  act  of  1919  (Laws  of  1919,  p.  340,) 
cannot  be  levied  on  the  charter  lines  of  the  Illinois  Central  Rail- 
road Company,  as  such  property  is  necessarily  owned  and  employed 
by  the  company  under  the  grant  of  its  original  charter,  which  pro- 
vides an  exemption  from  all  taxes  except  those  specified  therein, 
and  any  subsequent  act  of  the  legislature  levying  a  tax  impairs  the 
obligation  of  the  contract  created  by  said  charter. 

6.  Same — non-charter  lines  of  Illinois  Central  Railroad  Com- 
pany are  subject  to  franchise  tax.  The  non-charter  lines  of  the 
Illinois  Central  Railroad  Company,  acquired  by  it  under  different 
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acts  of  the  legislature  subsequent  to  the  act  which  constitutes  its 
charter,  are  subject  to  the  franchise  tax  under  section  105  of  the 
Corporation  act  of  1919,  as  said  lines  are  subject  to  taxation  the 
same  as  if  they  were  owned  by  different  individuals,  and  they  are 
not  exempt  under  section  141  or  section  142  of  said  act. 

7.  Same — franchise  tax  under  section  10$  of  Corporation  act  is 
a  valid  tax.  The  franchise  tax  provided  by  section  105  of  the  Cor- 
poration act  of  1919  is  not  illegal  or  unconstitutional  nor  is  it  a 
regulation  or  interference  with  interstate  commerce,  and  the  State 
has  the  right  to  fix  the  amount  of  the  tax  and  the  manner  of  de- 
termining it  as  well  as  the  method  of  collecting  it. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  E.  S.  Smith,  Judge,  presiding. 

Edward  J.  Brundage,  Attorney  General,  (Ci^arknce 
N.  BooRD,  James  VV.  Gullett,  and  Benson  Landon,  of 
counsel,)  for  appellants. 

W.  S.  HoRTON,  and  J.  G.  Drennan,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

The  Illinois  Central  Railroad  Company,  appellee,  filed 
its  bill  in  equity  in  the  circuit  court  of  Sangamon  county 
against  Louis  L.  Emmerson,  Secretary  of  State,  and  Ed- 
ward J.  Brundage,  Attorney  General,  appellants,  praying 
that  they  and  their  servants  and  agents  be  perpetually  en- 
joined and  restrained  from  assessing  the  franchise  tax  pre- 
scribed by  section  105  of  the  act  known  as  the  general 
Corporation  act,  approved  June  28,  19 19,  and  in  force  July 
I,  1919,  against  the  capital  stock  of  appellee  for  the  year 
1920  or  for  any  other  year;  from  commencing  a  suit  or 
suits,  or  directing  the  same  to  be  done,  for  the  forfeiture 
of  the  franchise  of  appellee;  from  imposing  or  attempting 
to  impose  upon  it  any  of  the  costs,  penalties  or  interest  re- 
lating to  the  assessment  and  imposition  of  said  tax ;  from 
beginning  any  suit  or  suits  as  provided  for  in  the  act  for 
the  collection  or  enforcement  of  the  franchise  tax  or  license 
fee  against  it;  that  the  court  declare  the  franchise  or  license 
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tax  to  be  unlawful  as  to  appellee  and  in  conflict  with  the 
act  incorporating  appellee  and  in  violation  of  its  constitu- 
tional rights,  and  for  such  other  and  further  relief  as  equity 
may  require.  Appellants  filed  a  demurrer  to  the  bill,  which 
was  overruled  by  the  court.  Appellants  elected  to  stand 
by  their  demurrer.  The  court  thereupon  entered  a  decree 
that  the  temporary  injunction  theretofore  issued  be  made 
permanent,  and  that  appellants,  their  deputies,  clerks,  agents 
and  employees,  and  their  successors  in  office  and  their  re- 
spective employees,  and  all  other  parties  under  their  control, 
be  and  are,  and  each  of  them  is,  forever  enjoined  and  re- 
strained from  assessing  any  franchise  or  license  tax,  or  any 
other  tax  provided  for  by  said  act,  against  appellee,  or  from 
forfeiting  or  attempting  to  forfeit  its  franchise,  or  from 
imposing  or  attempting  to  impose  upon  it  any  of  the  costs, 
penalties  or  interest  relating  to  the  assessment  and  imposi- 
tion of  such  tax  or  any  other  tax  provided  for  in  said  act, 
and  from  beginning  any  suit  or  suits  under  the  act.  Ap- 
pellants appeal  directly  to  this  court. 

The  bill  alleges  that  appellee  became  a  corporation  un- 
der and  by  virtue  of  an  act  of  the  General  Assembly  of 
this  State  entitled  "An  act  to  incorporate  the  Illinois  Cen- 
tral Railroad  Company,'*  which  act  was  approved  by  the 
Governor  on  February  10,  1851,  and  was  duly  accepted  by 
the  company  within  sixty  days  after  its  passage,  and  that 
it  has  ever  since  existed,  transacted  and  carried  on  its  busi- 
ness as  a  corporation  under  the  terms  and  provisions  of 
the  act ;  that  the  act  of  incorporation,  among  other  things, 
provided  for  the  construction  and  operation  by  appellee  of 
lines  of  railroad  in  the  act  described;  that  it  proceeded  to 
and  did  promptly  construct  such  lines  of  railroad  and  has 
ever  since  operated  and  maintained  the  same;  that  said 
lines  of  railroad  so  in  the  act  described  consisted  of  a  line 
from  the  southern  terminus  of  the  Illinois  and  Michigan 
canal  to  a  point  at  the  city  of  Cairo,  with  a  branch  of  the 
same  to  the  city  of  Chicago,  and  also  a  branch  zHa  the  city 
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of  Galena  to  a  point  on  tne  Mississippi  river  opposite  the 
town  of  Dubuque,  in  the  State  of  Iowa,  and  that  the  num- 
ber of  miles  of  lines  of  railroad  so  in  the  act  of  incorpo- 
ration described  and  constructed  and  since  maintained  and 
operated  by  the  appellee  was  and  is  about  705.5.  The  bill 
then  sets  out  in  full  sections  18  and  22  of  said  incorpora- 
tion act,  which  are  quoted  in  full  in  the  case  of  People  v. 
Illinois  Central  Railroad  Co.  273  111.  220,  at  page  224  of 
the  opinion.  It  also  sets  forth  this  provision  of  the  present 
constitution  of  Illinois:  "No  contract,  obligation  or  lia- 
bility whatever,  of  the  Illinois  Central  Railroad  Company, 
to  pay  any  money  into  the  State  treasury,  nor.  any  lien  of 
the  State  upon,  or  right  to  tax  property  of  said  company 
in  accordance  with  the  provisions  of  the  charter  of  said 
company,  approved  February  10,  in  the  year  of  our  Lord 
1 85 1,  shall  ever  be  released,  suspended,  modified,  altered, 
remitted,  or  in  any  manner  diminished  or  impaired  by  legis- 
lative or  other  authority ;  and  all  moneys  derived  from  said 
company,  after  the  payment  of  the  State  debt,  shall  be  ap- 
propriated and  set  apart  for  the  payment  of  the  ordinary  ex- 
penses of  the  State  government,  and  for  no  other  purposes 
whatever."  The  bill  further  alleges  that  said  incorpora- 
tion act,  including  sections  18  and  22,  remains  and  still  is 
in  full  force  and  is  a  valid  and  binding  contract  between 
the  State  of  Illinois  and  appellee  and  is  prohibited  from 
change  by  said  provisions  of  the  constitution;  that  said 
act  empowered  and  granted  the  right  and  franchise  of  cor- 
porate existence  and  to  do  business  as  a  corporation,  and 
that  the  right  and  privilege  so  to  exist  and  do  business  is 
a  part  of  the  said  contract  and  included  within  the  grant, 
privileges  and  franchises  conferred  upon  it,  and  that  by 
said  act  and  contract  appellee  was  and  is  exempted  from 
all  taxation  of  every  kind,  except  as  in  the  act  provided. 
The  bill  further  alleges  that  appellee,  by  authority  of  sun- 
dry general  acts  passed  by  the  General  Assembly,  includ- 
ing an  act  entitled  "An  act  to  increase  the  powers  of  rail- 
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road  corporations,"  approved  June  30,  1885,  acquired  or 
leased,  and  now  possesses  and  operates,  certain  other  lines 
of  railroad  within  the  State  of  Illinois  of  a  total  mileage 
between  1300  and  1400  miles  and  which  lines  extend  be- 
yond the  State  of  Illinois;  that  appellee  has  so  owned  or 
leased,  possessed  and  operated  its  other  lines  of  railroad 
for  more  than  ten  years  last  past,  but  that  none  of  said 
acts  purported  to  or  have  in  any  way  changed  appellee's 
franchise  or  right  of  corporate  existence  or  to  do  business 
in  corporate  form;  that  it  has  ever  since  its  incorporation 
possessed  and  held  the  franchise  of  being  a  corporation  and 
the  right  to  do  business  in  corporate  form  solely  by  said 
act  of  incorporation,  and  that  as  such  corporation  it  has 
possessed,  maintained  and  operated  all  of  said  lines  of  rail- 
road in  the  State  of  Illinois  and  elsewhere.  The  bill  then 
sets  out  a  number  of  the  sections  of  the  general  Corpora- 
tion act,  including  sections  105  and  106  thereof,  which, 
in  substance,  provide  that  every  corporation  for  profit,  in- 
cluding railroads,  except  insurance  companies,  heretofore 
or  hereafter  organized  under  the  laws  of  this  State,  shall 
pay  an  annual  license  fee  or  franchise  tax  to  the  Secretary 
of  State  of  five  cents  on  each  $100  of  the  proportion  of 
its  authorized  capital  stock  represented  by  business  trans- 
acted and  property  located  in  this  State.  In  ascertaining 
the  amount  of  the  authorized  capital  stock  represented  by 
business  transacted  and  property  located  in  this  State,  the 
sum  of  the  business  of  any  foreign  or  domestic  corporation 
transacted  in  this  State  and  the  total  tangible  property  of 
such  corporation  located  within  this  State  shall  be  divided 
by  the  sum  of  the  total  business  of  the  corporation  and 
the  total  tangible  property  of  the  corporation,  wherever 
situated.  The  license  fee  or  franchise  tax  required  to  be 
paid  by  telegraph,  telephone,  cable,  railroad  or  pipe  line 
companies  shall  be  computed  by  averaging  it's  per  cent 
obtained  as  required  above  with  the  per  cent  obtained  by 
dividing  the  length  of  such  lines  of  telegraph,  telephone. 
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cable,  railroad  or  pipe  line  companies  actually  located  in 
this  State  by  the  total  length  of  such  telegraph,  telephone, 
cable,  railroad  and  pipe  line  companies.  It  is  then  averred 
that  if  the  act  of  1919  be  construed  to  apply  to  appellee 
it  will  impose  upon  its  capital  stock  and  property  a  double 
tax,  contrary  to  the  constitutions  of  Illinois  and  the  United 
States,  and  especially  the  fifth  and  fourteenth  amendments ; 
that  it  will  deprive  appellee  of  its  right  of  exemption  se- 
cured to  it  by  the  act  of  incorporation;  that  the  act  is 
unconstitutional  because  indefinite  and  uncertain  as  to  the 
amount  of  the  authorized  capital  stock  made  subject  to  the 
tax  where  the  corporation  does  business  and  has  property 
both  within  and  without  the  State,  and  that  it  is  uncon- 
stitutional because  the  tax  constitutes  a  direct  burden  upon 
interstate  commerce. 

Section  18  of  appellee's  charter  expressly  recites  that 
in  consideration  of  the  grants,  privileges  and  franchises 
therein  conferred  upon  it  for  the  purposes  aforesaid,  the 
company  shall,  on  the  first  Mondays  of  December  and  June 
in  each  year,  pay  into  the  treasury  of  the  State  of  Illinois 
five  percentum  on  the  gross  or  total  proceeds,  receipts  or 
income  derived  from  its  road  and  branches  for  the  six 
months  then  next  preceding.  Section  22  expressly  pro- 
vides that  all  of  the  lands  selected  under  the  act  of  Con- 
gress therein  referred  to  and  authorized  by  the  charter  to 
be  donated  to  appellee  shall  be  exempt  from  all  taxation 
under  the  laws  of  Illinois  until  sold  and  conveyed  by  it,  and 
the  other  stock,  property  and  effects  of  appellee  shall  in 
like  manner  be  exempt  from  taxation  for  six  years  from 
the  passage  of  the  act.  The  section  then  provides  that 
after  the  six  years  aforesaid  shall  expire,  some  officer  of 
appellee  shall  list  with  the  State  Auditor  its  stock,  prop- 
erty and  assets  for  taxation  for  State  purposes.  It  also 
provides  that  whenever  the  taxes  so  levied  for  State  pur- 
poses shall  exceed  three- fourths  of  one  percentum,  such  ex- 
cess shall  be  deducted  from  the  gross  proceeds  required  to 
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be  paid  by  section  18.  This  latter  provision  is  then  fol- 
lowed by  this  positive  and  unequivocal  provision:  "And 
the  said  corporation  is  hereby  exempted  from  all  taxation 
of  every  kind,  except  as  herein  provided  for."  The  con- 
cluding sentence  of  this  section  is,  in  substance,  that  the 
five  per  cent  of  gross  proceeds  and  the  revenue  arising  from 
taxation  shall  be  paid  into  the  State  treasury  in  money  and 
applied  to  the  State's  indebtedness  until  it  is  extinguished, 
and  that  in  case  five  per  cent  and  the  taxes  so  paid  do  not 
amount  to  seven  per  cent  of  the  gross  receipts,  then  that 
appellee  shall  pay  into  the  State  treasury  the  difference,  so 
as  to  make  the  whole  amount  paid  at  least  seven  per  cent 
of  the  gross  receipts  of  the  corporation. 

This  court  has  declared  in  numerous  cases,  both  before 
and  since  the  adoption  of  said  provision  of  our  constitu- 
tion, in  substance,  that  the  act  of  the  General  Assembly 
which  constitutes  the  charter  of  appellee  is  a  solemn  and 
binding  contract  upon  both  appellee  and  the  State  and 
within  the  protection  of  the  State  and  Federal  constitu- 
tions. (Illinois  Central  Railroad  Co.  v.  Goodwin,  94  111. 
262 ;  Neustadt  v.  Illinois  Central  Railroad  Co.  3 1  id.  484 ; 
Illinois  Central  Railroad  Co.  v.  Irvin,  72  id.  452 ;  Illinois 
Central  Railroad  Co.  v.  People,  95  id.  313.)  The  sum  and 
substance  of  the  contract  entered  into  by  the  State  and  ap- 
pellee is,  that  in  consideration  of  building  the  charter  line 
roads  by  appellee  and  the  payment  of  seven  per  cent  of 
the  gross  proceeds  or  income  derived  from  said  lines,  in  the 
manner  aforesaid,  the  State  granted  to  appellee  its  charter 
and  franchise  rights,  donated  to  it  said  land  and  covenanted 
to  exempt  it  from  all  taxation  of  every  kind,  except  the 
State  taxes  aforesaid.  The  exemption  is  as  broad  as  lan- 
guage can  make  it:  "The  said  corporation  is  hereby  ex- 
empted from  all  taxation  of  every  kind,  except  as  herein 
provided  for."  If  the  corporation  is  exempt  from  all  tax- 
ation of  every  kind,  then  necessarily  its  property  of  every 
kind,  including  the  grants,  privileges  and  franchises  secured 


Ocf2i.]     Illinois  Cent.  R.  R.  Co.  v.  Emmerson.      835 

to  it  by  the  charter,  which  are  also  of  value  and  therefore 
property,  is  exempt  from  taxation  of  every  kind.  The  cor- 
poration cannot  be  exempt  from  taxation  unless  its  prop- 
erty is  all  exempt,  as  it  is  the  corporation  that  pays  the 
taxes,  if  any  are  to  be  paid.  There  may  be  found  a  num- 
ber of  State  courts  of  this  country  that  hold  that  a  fran- 
chise or  privilege  tax  on  a  corporation  is  not  a  tax  upon 
property.  The  holding  was  otherwise  in  the  Supreme  Court 
of  the  United  States  in  Gulf  and  Ship  Island  Railroad  Co, 
V.  Hezves,  22  Sup.  Ct.  26,  and  in  Wilmington  and  Weldon 
Railroad  Co.  v.  Reed,  20  U.  S.  (L.  ed.)  568.  In  the  lat- 
ter case  cited  it  was  held  by  the  Supreme  Court  of  the 
United  States  that  the  franchise  of  a  private  corporation, 
which  in  its  application  to  a  railroad  is  the  privilege  of  run- 
ning it  and  taking  fare  and  freight,  is  property,  and  of  the 
most  valuable  kind.  The  court  held  that  the  railroad  com- 
pany was  exempt  from  any  payment  of  taxes  assessed  upon 
its  franchise  and  rolling  stock.  The  exemption  clause  in 
its  charter  granted  by  the  State  of  North  Carolina  is  in 
this  language:  "That  the  property  of  said  company  and 
the  shares  therein  shall  be  exempted  from  any  public  charge 
or  tax  whatsoever."  The  ground  of  the  decision  is,  that 
the  charter  of  the  railroad  company  granted  by  tlie  State 
of  North  Carolina  constituted  a  contract  between  the  par- 
ties, and  that  the  subsequent  legislation  of  the  State  pro- 
viding for  the  payment  of  taxes  by  the  railroad  company 
was  in  violation  of  that  provision  of  the  Federal  constitu- 
tion which  declares  that  no  State  shall  pass  any  law  im- 
pairing the  obligation  of  contracts. 

In  the  consideration  of  the  case  now  before  us  for  de- 
cision it  is  immaterial  whether  franchise  privileges  to  do 
business  as  a  corporation  be  regarded  as  property  or  other- 
wise, as  it  is  the  corporation  that  is  exempted  from  all  tax- 
ation of  every  kind,  except  State  taxes.  In  any  view  of 
the  case,  it  cannot  be  denied  that  a  franchise  or  license  tax 
must  be  considered  as  coming  within  the  designation  **tax- 
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ation  of  every  kind,"  and  if  we  were  permitted  to  ignore 
the  decisions  of  the  Supreme  Court  of  the  United  States 
in  passing  upon  this  question,  our  decision  would  neces- 
sarily have  to  be  that  appellee  is  not  subject  to  the  tax  in 
question  as  to  its  charter  lines  and  the  property  necessarily 
owned  and  employed  by  it  under  the  grant  of  its  original 
charter.  The  former  decisions  of  this  court  are  entirely 
in  harmony  with  this  view.  In  Illinois  Central  Railroad 
Co,  v.  McLean  County,  17  111.  291,  this  court  said:  "Such 
we  view  the  rule  adopted  with  the  plaintiff  by  taking  five 
per  cent  of  the  gross  income  in  lieu  of  all  taxes  for  a  period 
of  six  years  as  well  as  for  the  grants,  privileges  and  fran- 
chises conferred,  and  after  that  period  expires  to  put  them 
upon  the  footing  of  an  assessment  equal  to  two  per  cent 
addition  to  the  five  per  cent."  In  Neustadt  v.  Illinois  Cen- 
tral Railroad  Co.  supra,  it  was  explicitly  held  that  the  pay- 
ment of  the  seven  per  cent  of  the  gross  amount  of  its 
receipts  or  income  to  the  State  relieved  appellee  from  the 
payment  of  all  other  than  State  taxes,  to  be  assessed  as 
provided  for  in  section  22  of  its  charter,  and  we  there 
said :  "The  language  is  plain  and  explicit.  'The  said  cor- 
poration is  hereby  exempted  from  all  taxation  of  every  kind, 
except  as  herein  provided  for.'  "  In  People  v.  Illinois  Cen- 
tral Railroad  Co,  215  111.  177,  we  said:  "In  consideration 
of  the  construction  of  appellee's  road  and  the  payment  by 
it  of  seven  per  cent  of  the  gross  amount  of  its  receipts  or 
income  to  the  State  appellee  has  been  relieved  from  pay- 
ment of  all  other  than  State  taxes,  to  be  assessed  as  pro- 
vided for  in  section  22  of  its  charter."  In  People  v.  Illinois 
Central  Railroad  Co.  273  111.  220,  it  was  held  that  five  per 
cent  of  the  gross  income  of  appellee  was  paid  "not  only 
for  the  franchise  of  the  road,  as  that  word  is  ordinarily  un- 
derstood, but  in  part  commutation  for  all  other  than  State 
taxes."  On  page  235  of  that  decision  we  further  said: 
"We  re-affirm  what  has  already  been  said  more  than  once 
by  this  court,  that  in  consideration  of  the  construction  of 
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appellant's  road  and  the  payment  by  it  of  seven  per  cent 
of  Its  gross  income  to  the  State  it  has  been  relieved  from 
the  payment  of  all  other  than  State  taxes,  to  be  assessed 
as  provided  in  its  charter." 

A  Federal  question  is  involved  in  this  suit  as  appellee 
has  expressly  challenged  the  tax  in  question  on  the  ground 
that  the  tax  impairs  the  obligation  of  its  contract  with 
the  State  and  is  therefore  void.  All  of  the  decisions  of 
the  Supreme  Court  of  the  United  States  bearing  directly 
upon  this  proposition  necessarily  lead  to  the  conclusion 
that  the  tax  in  question  is  illegal  and  void  because  the 
act  does  impair  the  obligation  of  the  contract,  and  we  are 
bound  by  those  decisions  even  though  we  might  have  viewed 
the  matter  in  a  different  light.  In  Citizefts'  Bank  v.  Parker, 
24  Sup.  Ct.  181,  the  question  for  decision  was  whether  or 
not  the  bank  was  exempt  from  paying  a  license  tax  for 
carrying  on  a  banking  business  by  an  act  of  the  legisla- 
ture of  Louisiana  constituting  the  bank's  charter.  The 
bank  claimed  an  exemption  under  this  clause  of  its  char- 
ter: "The  capital  of  said  bank  shall  be  exempt  from  any 
tax  laid  by  the  State,  or  by  any  parish  or  body  politic  un- 
der the  authority  of  the  State,  during  the  continuance  of 
its  charter."  The  Supreme  Court,  speaking  through  Justice 
McKenna,  held  that  the  bank  was  exempt  from  the  tax, 
and  said:  "Whatever  the  tax  may  be  called,  if  its  final 
incidence  is  on  the  capital  it  is  comprehended  in  the  ex- 
emption contained  in  the  charter."  We  do  not  deem  it 
necessary  to  discuss  the  question  further  or  to  cite  further 
authorities,  as  the  question  is  not  difficult  and  is  free  from 
doubt.  In  the  seven  per  cent  that  appellee  pays  on  the 
gross  proceeds  or  earnings  from  its  charter  lines  the  State 
has  received  full  consideration  for  all  taxes  of  every  kind 
and  character.  The  people  of  this  State  have  been  well 
satisfied  with  their  contract  with  appellee,  as  has  been 
clearly  manifested  by  the  provision  of  our  constitution  be- 
fore quoted,  which  in  substance  declares  it  unalterable  in 

299-22 


338     Illinois  Cent.  R.  R.  Co.  v.  Emmerson.      [299  IlL 

any  manner,  and  the  legislature  cannot,  and  has  never  at- 
tempted to,  in  any  way  modify  or  change  that  contract,  and 
in  the  act  in  question  it  disclaims  any  intention  of  doing 
so,  as  will  appear  later  in  this  decision. 

As  to  the  1300  or  1400  miles  of  railroad  owned  or 
leased  and  operated  by  appellee,  as  set  forth  in  its  bill,  we 
are  clearly  of  the  opinion  that  appellee  is  not  exempt  from 
the  tax  in  question.  These  railroad  lines  and  property  be- 
longing to  appellee  were  not  acquired  or  leased  or  operated 
by  virtue  of  its  original  charter.  It  is  expressly  averred 
by  appellee  that  such  lines  of  railroad  within  the  State  of 
Illinois  were  acquired  or  leased  by  authority  of  sundry  gen- 
eral acts  of  the  General  Assembly,  including  the  act  to  in- 
crease the  powers  of  railroad  corporations,  approved  June 
30,  1885,  and  that  appellee  has  owned  or  leased,  possessed 
and  operated  such  lines  of  railroad  for  more  than  ten  years 
last  past,  and  that  none  of  said  acts  have  purported  to  in 
any  way  change  appellee's  franchise  or  right  of  corporate 
existence  or  to  do  business  in  corporate  form.  It  is  ex- 
pressly provided  in  the  act  of  1885  that  all  railroads  author- 
ized to  acquire  other  railroads  thereunder  are  empowered 
to  purchase  and  hold  such  roads  in  fee  simple  or  otherwise, 
and  to  use  and  enjoy  the  railroad  property,  corporate  rights 
and  franchises  of  the  company  or  companies  owning  such 
other  road  or  roads  upon  such  terms  and  conditions  as  may 
be  agreed  upon  between  the  directors  and  approved  by  the 
stockholders  owning  not  less  than  two-thirds  in  amount  of 
the  capital  stock  of  the  respective  corporations  becoming 
parties  to  such  purchase  and  sale.  It  is  further  provided 
in  the  act  that  nothing  therein  contained  shall  be  held  or 
construed  to  alter,  modify,  release  or  impair  the  rights  of 
this  State  as  now  reserved  to  it  in  any  railroad  charter 
heretofore  granted  or  to  affect  in  any  way  the  rights  or 
obligations  of  any  railroad  company  derived  from  or  im- 
posed by  such  charter,  and  that  nothing  in  the  act  shall 
be  so  construed  as  to  in  any  manner  relieve  or  discharge 
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any  railway  company  organized  under  the  laws  of  this  State 
from  the  duties  or  obligations  imposed  by  virtue  of  any 
statute  now  in  force  or  hereafter  enacted.  It  is  not  claimed 
or  charged  by  appellee  in  its  bill  that  any  of  the  acts  un- 
der which  it  acquired  its  1300  or  1400  miles  of  road  in 
Illinois  in  addition  to  its  charter  lines  exempt  it  from  the 
pa)rment  of  any  character  of  tax  whatever.  It  cannot  be 
successfully  claimed  that  its  original  charter  gave  it  any 
exemption  from  payment  of  any  character  of  taxes  or  from 
assuming  any  duties  placed  upon  it  by  the  statutes  under 
which  it  acquired  its  subsequent  lines.  Its  authority  to  op- 
erate the  subsequent  lines  so  acquired,  and  its  obligation  to 
the  State  in  holding  and  operating  the  same,  are  just  as 
distinct  from  its  duties  to  operate  its  charter  lines  and  its 
obligations  under  its  charter  as  if  the  two  kinds  of  lines 
were  operated  by  different  individuals.  As  to  the  subse- 
quent lines  appellee  necessarily  assumed  all  obligations  of 
its  predecessors  in  title  with  reference  to  taxation,  and  it  is 
exempt  from  no  form  of  taxation  by  the  State  that  could 
be  legally  imposed  against  its  predecessors  if  such  prede- 
cessors were  now  owning  and  operating  such  lines. 

Appellee  owns  and  operates  its  charter  and  non-charter 
lines  of  railroad  in  a  dual  capacity.  In  operating  its  char- 
ter lines  its  rights,  duties  and  obligations  are  governed 
solely  by  the  provisions  of  its  original  charter  and  subse- 
quent enactments  of  the  legislature  not  inconsistent  there- 
with. In  operating  its  non-charter  lines,  its  rights,  duties 
and  obligations  with  respect  thereto  are  governed  solely  by 
the  acts  under  which  it  acquired  them  and  subsequent  acts 
of  the  legislature  that  have  been  enacted  or  may  be  here- 
after enacted.  This  court  in  State  v.  Illinois  Central  Rail- 
road Co,  246  111.  188,  said  with  reference  to  these  new  lines 
of  railroad :  "In  acquiring  these  branches  and  lines  of  rail- 
road appellee  did  not  act  or  assume  to  act  under  its  char- 
ter powers,  but  under  and  by  virtue  of  additional  powers 
created  and  conferred  by  the  State  through  general  stat- 
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utes."  In  People  v.  Illinois  Central  Railroad  Co.  273  IlL 
220,  this  court  again  said:  "The  company  has  a  dual 
capacity  in  operating  its  charter  and  non-charter  lines.  It 
owns  and  operates  the  charter  lines  under  the  authority 
granted  to  it  by  its  charter;  it  owns,  possesses  and  oper- 
ates the  non-charter  lines  under  the  authority  granted  to 
it  by  general  laws."  This  court  has  consistently  and  uni- 
formly held  that  any  and  all  property  that  appellee  has  ac- 
quired since  the  grant  of  its  original  charter  and  used  for 
purposes  other  than  its  charter  lines  is  subject  to  taxation 
in  the  same  manner  and  to  as  full  extent  as  if  owned  by 
other  and  different  individuals.  {Illinois  Central  Railroad 
Co,  V.  Irvin,  supra;  In  re  Swigert,  119  111.  83;  State  Board 
of  Equalisation  v.  People,  229  id.  430.)  In  the  last  case 
cited  it  was  said:  "While  it  is  true  that  if  the  legislature, 
by  an  act  subsequent  to  the  charter,  empowered  the  com- 
pany to  acquire  and  hold  property  which  it  was  not  by 
the  charter  authorized  to  acquire  and  hold,  such  property 
would  not  come  within  the  charter  exemption."  The  Su- 
preme Court  of  the  United  States  makes  a  similar  hold- 
ing in  Wilmington  and  Weldon  Railroad  Co,  v.  Alsbrook, 
13  Sup.  Ct.  72.  All  the  railroad  lines  of  appellee  other 
than  its  charter  lines  within  the  State,  and  the  property  be- 
longing to  such  lines,  are  necessarily  subject  to  taxation  just 
the  same  as  if  they  were  owned  by  other  and  different  in- 
dividuals. If  this  were  not  so,  appellee  has  in  some  un- 
known and  mysterious  way  been  empowered  to  defeat  the 
State  in  taxing  such  property  that  is  not  made  satisfactorily 
to  appear  by  its  bill  or  by  any  argument  or  authority  found 
in  its  brief.  It  is  subject  to  the  franchise  or  license  tax  in 
question  just  as  conclusively  as  it  is  subject  to  any  other 
tax  on  such  property.  The  State  has  a  right  to  fix  the 
amount  of  this  tax  and  the  manner  of  determining  it,  as 
well  as  the  method  of  collecting  the  same.  There  is  no 
ground  for  the  claim  that  it  is  illegal  or  unconstitutional  or 
that  it  is  a  regulation  or  interference  with  interstate  com- 
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merce.  Home  Ins.  Co.  v.  New  York,  lo  Sup.  Ct.  593; 
State  V.  Illinois  Central  Railroad  Co.  supra. 

Section  141  of  the  Corporation  act  of  19 19  provides 
that  nothing  therein  contained  shall  be  held  or  construed 
to  alter,  modify,  release  or  impair  the  right  of  the  State 
as  now  reserved  to  it  in  any  railroad  charter  heretofore 
granted  or  to  affect  in  any  way  the  rights  or  obligations 
of  any  railroad  company  derived  from  or  imposed  by  such 
charter.  Section  142  thereof  provides  that  nothing  therein 
contained  shall  be  so  construed  as  to  authorize  or  permit 
the  Illinois  Central  Railroad  Company  to  sell  the  railway 
constructed  under  its  charter,  or  to  mortgage  the  same,  ex- 
cept subject  to  the  rights  of  the  State  under  its  charter,  or 
to  dissolve  its  corporate  existence  or  to  relieve  itself  or  its 
property  from  its  obligations  to  this  State  under  its  charter, 
nor  shall  anything  therein  contained  be  so  construed  as  to 
in  any  manner  relieve  or  discharge  any  railroad  company 
organized  under  the  laws  of  this  State  from  the  duties  or 
obligations  imposed  by  virtue  of  any  statute  now  in  force 
or  hereafter  enacted. 

It  is  argued  by  appellee  that  the  above  two  sections  of 
the  statute  have  the  effect  to  exempt  appellee  and  its  prop- 
erty from  the  burden  of  the  franchise  tax  provided  for  in 
section  105  of  said  act, — the  tax  in  question.  Section  105 
exempts  insurance  companies,  only,  from  the  burden  of  this 
tax,  and  there  is  nothing  contained  in  either  section  141 
or  section  142  which  has  the  effect  to  exempt  appellee  or 
its  property  from  the  burden  of  the  tax,  unless  it  be  as  to 
property  owned,  controlled  and  operated  by  it  under  its  orig- 
inal charter.  The  franchise  tax  in  question  is  not  simply  a 
tax  on  appellee's  mere  right  to  exist  as  a  corporation,  but 
it  is  a  tax  also  on  its  franchise.  It  is  a  tax  on  its  right  to 
hold  the  non-charter  lines  in  Illinois  and  the  railroad  prop- 
erty used  in  operating  the  same,  and  to  do  a  railroad  busi- 
ness, collect  fares,  freights,  etc.,  under  the  general  laws  of 
this  State,  and,  as  we  have  already  said,  the  State  has  just 
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as  much  right  to  levy  that  tax  on  appellee  as  it  would  have 
if  such  railroad  lines  and  property  were  owned  and  oper- 
ated  by  another  railroad  company.  (Atlantic  and  Gulf  Rail- 
road Co.  V.  State  of  Georgia,  25  U.  S.  (L.  ed.)  359.)  The 
imposing  of  this  tax  upon  appellee  does  not  take  from  it 
any  right  guaranteed  by  its  charter.  To  hold  that  it  is 
exempt  from  this  tax  would  be  simply  holding  that  the  orig- 
inal charter  of  or  contract  with  appellee  had  the  effect  to 
take  from  the  State  its  right  and  power  to  place  a  fran- 
chise tax  upon  other  property  and  other  franchises  of  ap- 
pellee which  would  be  taxable  but  for  such  charter.  No 
reasonable  construction  of  appellee's  charter  can  give  it  such 
an  effect. 

The  court  properly  sustained  the  demurrer  to  that  part 
of  the  bill  pertaining  to  the  charter  property  of  appellee, 
as  it  is  not  subject  to  taxation  under  said  act.  (Illinois 
Central  Railroad  Co.  v.  Hodges,  113  111.  323.)  The  other 
property  and  railroad  lines  of  appellee  are  subject  to  be 
taxed  in  the  manner  provided  in  the  act.  The  act  is  not 
so  indefinite  and  vague  that  the  amount  of  appellee's  prop- 
erty to  be  subjected  to  such  tax  cannot  be  readily  ascer- 
tained, as  claimed  by  appellee.  By  the  provisions  of  its 
charter  it  is  required  to  itemize  and  value  its  charter  prop- 
erty separately  for  the  purpose  of  ascertaining  the  seven  per 
cent  of  its  gross  earnings  payable  to  the  State.  No  reason 
is  perceived  why  the  correct  proportion  of  its  authorized 
capital  stock  represented  by  business  transacted  and  prop- 
erty located  in  this  State  and  subject  to  said  tax  cannot  be 
ascertained  by  the  method  pointed  out  by  the  act  itself. 

The  court  erred  in  overruling  the  demurrer  to  the  whole 
bill.  The  decree  of  the  court  is  affirmed  as  to  its  holding 
as  to  appellee's  charter  line  property  and  is  reversed  as  to 
the  remaining  portion  of  the  bill  pertaining  to  appellee's 
other  property  and  the  cause  is  remanded,  with  directions 
to  sustain  the  demurrer  as  to  the  remainder  of  the  bill,  as 

Reversed  in  part  and  remanded. 
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Sam  Julius,  Appellee,  vs.  The  Metropolitan  Life  In- 
surance Company,  Appellant. 

Opinion  filed  October  22, 1^21, 

1.  Insurance — face  of  insurance  policy  consists  of  the  entire 
contract.  The  face  of  an  insurance  policy  is  the  entire  insurance 
contract  contained  in  the  policy,  and  where  the  policy  is  the  usual 
four-page  folder,  with  the  contract,  and  certain  riders  attached, 
printed  on  the  first  three  pages,  the  face  of  the  policy  is  all  of  the 
matter  printed  on  said  pages,  together  with  the  riders  attached 
and  made  a  part  of  the  policy  by  reference. 

2.  Same — section  2  of  the  act  of  1907,  regulating  provisions  of 
life  insurance  policies,  construed.  The  provision  of  section  2  of 
the  act  of  1907  regulating  life  insurance  policies,  that  the  policy 
shall  not  provide  a  "mode  of  settlement"  which  will  reduce  the 
amount  of  the  r')Hcy,  docs  not  preclude  provisions  in  the  insurance 
contract  by  which  the  amount  of  the  policy  is  determined,  but  is 
intended  to  prevent  the  inserting  of  optional  modes  of  settlement 
professedly  for  the  benefit  of  the  insured  but  which,  in  fact,  pro- 
vide modes  of  settlement  of  less  value  than  the  amount  fixed  in 
the  contract. 

3.  Same — accident  or  health  insurance  is  not,  ordinarily,  life 
insurance.  In  common  parlance  accident  or  health  insurance  is  not 
considered  life  insurance,  and  even  though  an  accident  policy  may 
provide  for  payment  in  the  event  of  death  by  accident,  the  policy 
is  not  thereby  rendered  a  life  policy  in  the  ordinary  sense  of  the 
term,  as  the  amount  of  an  accident  policy  may  or  may  not  be  pay- 
able at  death. 

4.  Same — ambiguous  provision  will  be  construed  in  favor  of 
insured.  If  there  is  any  ambiguity  in  an  insurance  policy  it  is  the 
fault  of  the  company  which  prepares  the  contract,  and  if  the  pol- 
icy is  susceptible  of  two  interpretations,  that  interpretation  will  be 
adopted  which  is  most  favorable  to  the  insured  in  order  to  indem- 
nify him  for  the  loss  he  has  sustained. 

5.  Same — when  accident  insurance  is  not  deductible  from  the 
amount  due  on  life  insurance  policy,  A  provision  in  a  life  insur- 
ance policy  that  the  amount  due  on  the  policy  at  the  death  of  the 
insured  shall  be  reduced  in  case  the  insured  has  other  life  insur- 
ance policies  in  force  at  his  death  refers  to  ordinary  life  insurance 
and  not  to  accident  insurance. 


J- 
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Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— ^heard  in  that  court  on  writ  of  error  to  the  Munici- 
pal Court  of  Chicago;  the  Hon.  Wells  M.  Cook,  Judge, 
presiding. 

HoYNE,  O'Connor  &  Irwin,  for  appellant. 

LeBosky  &  Levine,  (William  Levine,  of  counsel,) 
for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court: 

March  30,  1915,  appellant,  the  Metropolitan  Life  Insur- 
ance Company,  issued  a  twenty-year  endowment  policy  in- 
suring the  life  of  Isadore  N,  Julius  for  $1000,  and  nam- 
ing appellee,  Sam  Julius,  the  beneficiary  in  the  event  of  the 
death  of  the  insured  prior  to  March  30,  1935.  The  policy 
issued  was  the  ordinary  four-page  folder,  with  the  insur- 
ance contract  written  and  printed  on  the  first  three  pages, 
and  with  certain  riders,  including  a  copy  of  the  applica- 
tion, attached  to  the  second  and  third  pages.  On  the  first 
page  the  amount  was  stated  as  "one  thousand  dollars,  sub- 
ject to  the  reduction  specified  in  the  attached  rider."  At- 
tached to  the  second  page  of  the  policy  was  a  printed  rider 
headed,  "Limitation  of  death  benefit  as  referred  to  on  the 
first  page  hereof."  This  rider  provided  for  a  limitation  of 
the  amount  payable  in  the  event  of  death,  ranging  from 
$240  if  the  insured  died  at  nine  years  of  age  to  $930  if 
the  insured  died  at  twenty  years  of  age.  The  exact  lan- 
guage of  the  rider  was:  "The  total  amount  of  insurance 
in  this  company,  including  this  policy,  and  in  all  other  com- 
panies and  societies,  shall  not,  under  any  circumstances, 
exceed  the  amount  specified  in  the  following  table  at  the 
age  of  the  insured  at  death :  If  age  20  last  birthday  at  time 
of  death,  $930.     [Here  follow  other  amounts  graduated 
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down  to  amount  for  age  9.]  If  other  policies  of  insurance 
in  this  or  other  companies  are  in  force  at  the  time  of  death, 
then  the  amount  payable  tmder  this  policy  shall  not  exceed 
the  amount  specified  in  the  foregoing  table,  corresponding 
to  the  age  of  the  insured  at  the  time  of  death,  less  the  total 
amount  payable  under  all  other  policies,  by  whomsoever 
issued.  It  is  agreed,  however,  that  if  the  amount  payable 
be  reduced  in  accordance  with  the  above  limitation  the  com- 
pany will  refund  such  proportion  of  the  premiums  actually 
paid  as  the  amount  of  the  reduction  bears  to  the  full  amount 
for  which  this  policy  is  written,  as  stated  on  the  face  here- 
of." Appellee  signed  an  agreement  in  the  language  of  the 
rider  at  the  time  the  policy  was  issued.  July  14,  19 18,  the 
insured  was  accidentally  killed,  and  at  the  time  of  his  death 
he  held  an  accident  policy,  under  which  appellee,  as  benefi- 
ciary, collected  the  sum  of  $600.  The  insured  was  born 
October  i,  1897,  ^^^  so  was  two  and  a  half  months  under 
twenty-one  years  of  age  at  the  time  of  his  death.  Under 
the  rider  the  amount  of  the  policy  was  $930  and  the  amount 
of  premiums  to  be  refunded  was  $117.31.  At  the  time  of 
the  accidental  death  of  insured  there  was  an  unpaid  balance 
of  premiums  for  the  current  policy  year  of  $21.51.  Ap- 
pellee filed  his  verified  statement  of  claim  in  the  municipal 
court  of  Chicago  for  $978.49,  his  contention  being  that 
the  rider  contravened  section  2  of  our  statute  regulating 
conditions  and  provisions  of  life  insurance  policies  and  was 
void,  and  that  appellant  was  therefore  liable  for  the  full 
amount  of  $1000,  less  the  unpaid  premium  of  $21.51. 
Appellant  defended  on  the  ground  that  the  rider  was  valid 
and  that  the  amount  payable  under  its  policy  was  $425.80, 
being  $930,  less  the  $600  paid  under  the  accident  policy, 
plus  the  $117.31  for  the  proportion  of  premiums  to  be  re- 
funded, less  the  $21.51  tmpaid  premium.  The  municipal 
court  sustained  the  contention  of  appellant  and  entered 
judgment  for  $425.80.  From  that  judgment  appellee  sued 
out  a  writ  of  error  from  the  Appellate  Court  for  the  First 
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District,  where  he  again  urged  that  the  rider  was  void,  and 
made  the  further  contention  that  policies  issued  by  accident 
insurance  companies  were  not  included  in  the  term  "total 
amount  of  insurance,"  used  in  the  rider.  The  Appellate 
Court  held  that  the  rider  was  valid  but  that  it  did  not  in- 
clude accident  policies,  and  set  aside  the  judgment  of  the 
municipal  court  and  entered  judgment  against  appellant  for 
$908.49.  A  certificate  of  importance  was  granted  and  this 
appeal  followed. 

The  section  of  the  statute  on  insurance  involved  here 
provides:  "No  policy  of  life  insurance  shall  be  issued  or 
delivered  in  this  State  or  be  issued  by  a  life  insurance  com- 
pany organized  under  the  laws  of  this  State,  if  it  contain 
any  of  the  following  provisions:  ♦  ♦  *  3-  A  provi- 
sion, that  in  event  of  the  maturity  of  any  policy  after  the 
expiration  of  the  contestable  period  thereof,  for  any  mode 
of  settlement  at  maturity  of  less  value,  according  to  the 
company's  published  rates  therefor  then  in  use,  than  the 
amount  insured  on  the  face  of  the  policy,  plus  dividend 
additions,  if  any,  less  any  indebtedness  to  the  company  on 
or  secured  by  the  policy  and  less  any  premium  that  may,  by 
the  terms  of  the  policy,  be  deducted."  (Harker's  111.  Stat, 
pp.  2499,2500.) 

The  policy  in  question  by  its  terms  became  incontest- 
able after  one  year  from  the  date  of  its  issue. 

Appellee,  by  cross-error,  contends  that  the  "face  of  the 
policy"  means  tlie  first  page  of  the  policy,  and  that  the 
rider  attached  to  the  second  page  of  the  policy  attempted 
to  provide  a  "mode  of  settlement  at  maturity  of  less  value 
*.  *  *  than  the  amount  insured  on  the  face  of  the 
policy,"  his  contention  being  that  the  only  amount  men- 
tioned on  the  face  of  the  policy  is  $1000.  We  do  not  con- 
sider this  construction  sound.  The  face  of  an  insurance 
policy  is  the  entire  insurance  contract  contained  in  the  pol- 
icy. To  construe  the  term  to  mean  the  first  page  of  the 
policy  would  compel  the  insurance  companies  to  print  the 
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policy  on  a  sheet  of  paper  large  enough  to  accommodate  all 
the  terms  and  conditions  on  the  front  of  the  sheet.  Such  a 
requirement  would  -find  no  support  in  reason  or  in  law. 
Policies  issued  by  most  of  the  well-known  insurance  com- 
panies are  delivered  to  the  insured  folded  in  such  a  way 
that  none  of  the  insurance  contract  is  visible  and  so  that 
the  only  visible  part  of  the  policy  is  the  endorsement  on 
the  outside.  The  construction  for  which  appellee  contends 
wotdd  make  this  endorsement  the  "face  of  the  policy*'  if 
"face"  is  to  be  construed  that  part  of  the  policy  which  is 
visible  without  unfolding  or  opening  the  pages.  The  face 
of  the  policy  under  consideration  is  all  of  the  matter  printed 
on  the  first  three  pages,  together  with  the  riders  attached 
and  made  a  part  of  the  policy  by  reference.  The  term 
"mode  of  settlement,"  used  in  the  statute,  is  not  confined 
to  the  amount  of  the  policy  but  means  all  of  the  methods 
of  settlement  which  may  be  provided  by  the  company's  in- 
surance contract.  The  policy  in  question  provides  for  sev- 
eral modes  of  settlement.  The  insured,  or  the  beneficiary 
in  the  event  of  the  prior  death  of  the  insured,  may  elect 
to  have  the  whole  or  any  part  of  the  amount  of  the  policy 
paid  in  one  sum,  or  to  have  the  amount  due  paid  in  equal 
installments  over  a  specified  number  of  years,  or  to  have 
a  settlement  by  other  methods  provided.  The  object  of  the 
statute  is  to  prevent  the  insurance  company  from  inserting 
provisions  in  its  policy  providing  for  optional  modes  of  set- 
tlement professedly  for  the  benefit  of  the  insured  but  which 
in  fact  provide  modes  of  settlement  of  less  value  than  the 
amount  fixed  in  the  insurance  contract  which  the  insured  or 
the  beneficiary  might  have  paid  to  him  in  one  sum.  In  other 
words,  if  the  insured  or  the  beneficiarv  elect  to  have  the 
sum  payable  under  the  policy  paid  by  installments,  the  total 
value  of  the  installments  must  not  be  less  than  the  sum 
specified  in  the  insurance  contract  as  payable  at  the  matur- 
ity of  the  policy.  The  rider  in  question  does  not  violate 
any  of  the  provisions  of  section  2  and  it  is  therefore  valid. 
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Appellant  contends  that  the  $600  paid  under  the  acci- 
dent policy  should  have  been  deducted  from  the  $930  pay- 
able under  the  policy  in  question  because  the  language  of 
the  rider  refers  to  all  insurance  payable  in  the  event  of 
death.  In  common  parlance  we  do  not  refer  to  accident 
or  health  insurance  as  life  insurance.  When  the  parties  to 
this  contract  agreed  to  the  terms  in  the  contract  they  were 
dealing  in  life  insurance,  and  we  must  assume  that  no  other 
kind  of  insurance  was  mentioned  or  considered.  If  there 
is  any  ambiguity  in  an  insurance  policy  it  is  the  fault  of  the 
insurance  company.  It  prepares  the  contract  and  the  lan- 
guage used  in  the  contract  is  its  language.  If  that  lan- 
guage is  susceptible  of  two  interpretations,  that  one  will  be 
adopted  which  is  most  favorable  to  the  insured  in  order  to 
indemnify  him  for  the  loss  he  has  sustained.  The  amount 
of  an  accident  policy  may  or  may  not  be  payable  at  death. 
According  to  the  stipulation  filed  the  accident  policy  held 
by  insured  provided  that  the  beneficiary  would  be  paid  the 
amount  of  the  policy  for  "death  resulting  only  directly,  and 
independently  of  all  other  causes,  from  bodily  injuries  sus- 
tained through  external,  violent  and  accidental  means,  if 
such  death  results  from  such  bodily  injuries  within  ninety 
days  from  such  accident."  To  the  extent  that  this  policy 
provided  payment  in  the  event  of  death  by  accident  it  pro- 
vided for  life  insurance,  but  that  does  not  bring  it  within 
the  term  "life  insurance"  as  it  is  generally  used  nor  as  it 
is  used  throughout  our  statute  on  insurance.  That  the 
insured  did  not  tmderstand  that  the  language  of  this  rider 
included  insurance  provided  by  accident  policies  is  made 
clear  by  the  fact  that  he  contracted  for  the  accident  insur- 
ance and  paid  premiums  therefor.  If  the  construction  for 
which  appellant  contends  is  sustained  the  insured  did  a 
needless  act,  because  his  insurance  was  not  increased  by 
taking  out  the  additional  policy.  The  natural  and  reason- 
able construction  to  be  given  the  language  of  this  rider  is 
to  hold  that  the  insurance  mentioned  in  the  rider  was  the 
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• 
same  kind  of  insurance  in  which  the  parties  were  dealing  at 

the  time  they  entered  into  this  contract  of  insurance. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


(No.  14024. — ^Judgment  affirmed.) 

The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Eugene  Armstrong,  Plaintiff  in  Error. 

Opinion  filed  October  22,  Ip2i. 

m 

1.  Criminal  law — when  confession  is  admissible  although  it 
includes  evidence  of  another  offense — instruction.  A  confession  of 
participation  in  a  burglary  is  admissible  even  though  it  includes 
evidence  of  another  similar  offense  by  the  same  parties,  where  the 
confession  is  otherwise  competent  and  as  a  whole  tends  to  show 
the  relations  between  the  parties  participating  in  both  offenses ;  but 
the  defendant  will  be  entitled  to  a  cautionary  instruction  if  desired. 

2.  Same — when  admission  of  evidence  of  another  offense  is  not 
prejudicial  error.  Evidence  which  tends  to  show  that  the  accused 
has  committed  another  crime  wholly  independent  from  that  for 
which  he  is  on  trial  is  not  admissible,  but  where  he  is  charged  with 
participation  in  a  burglary  and  the  confessed  principal  is  testify- 
ing for  the  People  it  is  not  prejudicial  error  to  permit  re-direct 
examination  concerning  the  relations  between  the  witness  and  the 
defendant  in  various  criminal  enterprises,  where  such  relations 
were  brought  out  on  cross-examination. 

3.  Same — accessory  is  not  exempt  because  principal  is  not  crimi- 
nally responsible.  If  one  who  commits  an  act  constituting  a  crime 
is  insane  or  otherwise  not  criminally  responsible,  another  who  aids 
or  abets  in  the  commission  of  the  crime  as  an  accessory  is  not 
thereby  exempt. 

4.  Same — when  it  is  not  error  to  refuse  instruction  to  have  jury 
consider  corroboration  of  defendant's  testimony.  In  an  instruction 
advising  the  jury  concerning  the  credibility  of  the  defendant's  tes- 
timony it  is  not  error  to  strike  out  a  clause  telling  the  jury  that 
it  is  their  duty  to  take  into  consideration  the  fact,  if  such  is  the 
fact,  that  the  defendant  is  corroborated  by  other  credible  evidence, 
where  no  instruction  is  given  concerning  contradiction  of  the  de- 
fendant's testimony  and  no  evidence  corroborating  the  defendant 
appears  in  the  record. 
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Writ  of  Error  to  the  Circuit  Court  of  Sangamon 
county ;  the  Hon.  E.  S.  Smith,  Judge,  presiding. 

John  G.  Friisdmeyer,  for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  C.  F.  Morti- 
mer, State's  Attorney,  and  A1.BERT  D.  Rodenberg,  (Ed- 
ward Pree,  and  J.  M.  Wei^don,  of  counsel,)  for  the  People. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

.  Eugene  Armstrong,  plaintiff  in  error,  and  William 
Finlay  Hiett,  alias  Fred  Hiett,  were  indicted  in  the  circuit 
court  of  Sangamon  county  for  burglary.  The  first  two 
counts  of  the  indictment  charged  them  with  burglary  of 
the  dwelling  house  of  Grace  Westwood  and  stealing  there- 
from personal  property  owned  by  her.  The  third  count 
charged  them  with  receiving  the  same  personal  property 
knowing  the  same  to  have  been  stolen.  A  nolle  prosequi 
was  entered  as  to  the  defendant  Hiett  to  the  whole  indict- 
ment and  also  to  the  third  count  as  to  the  plaintiff  in  error. 
On  a  trial  upon  the  first  and  second  counts  the  plaintiff 
in  error  was  found  guilty  and  sentenced  to  the  penitentiary. 
The  court  admitted  in  evidence  a  paper  signed  and 
sworn  to  by  the  defendant  on  November  8,  1920,  con- 
fessing his  participation  in  the  burglary  and  stating  that 
he  went  with  Hiett  to  the  place  in  an  automobile  and  stayed 
in  the  car  to  watch  and  to  blow  the  horn  if  anyone  came 
to  the  house;  that  Hiett  went  into  the  house  and  came 
back  with  a  black  hand-bag  and  gave  the  defendant  $10 
for  his  share  of  the  job.  It  is  claimed  that  the  admission 
of  the  statement  was  error  because  it  was  obtained  by 
threats  and  unlawful  means  and  because  it  confessed  tak- 
ing part  in  another  burglary  at  Virginia,  Illinois.  The 
defendant  testified  that  the  confession  was  obtained  unlaw- 
fully and  he  did  not  make  the  statement  contained  in  the 
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paper  or  anything  like  it  but  signed  it  without  knowing  what 
it  was.  A  confession  not  freely  and  voluntarily  made  can 
not  be  admitted  in  evidence,  but  the  evidence  for  the 
People  was  that 'the  statement  was  made  freely  and  volun- 
tarily and  was  reduced  to  writing  and  signed  without  any 
compulsion  or  improper  means.  The  statement  contained, 
in  addition  to  the  participation  in  this  burglary,  the  rela- 
tions of  the  defendant  with  Hiett  and  that  he  took  part 
with  Hiett  in  the  other  burglary  above  mentioned,  and 
when  this  statement  was  first  offered  it  was  objected  to 
also  on  that  ground.  After  further  evidence  introduced 
at  the  instance  of  the  court  the  statement  was  again  offered, 
and  the  only  objection  then  made  was  that  it  was  in  sub- 
stance the  language  and  thought  of  the  writer  and  not  the 
language  of  the  defendant,  and  the  objection  was  over- 
ruled. There  was  no  ruling  on  the  objection  first  made, 
as  to  the  inclusion  of  the  otlier  offense.  But  regarding 
the  objection  as  having  been  made,  the  statement  showed 
the  relations  between  the  defendant  and  Hiett,  including 
the  other  offense,  intemiingled  with  the  charge  on  which 
the  defendant  was  being  tried.  It  has  been  held  that  a 
confession  is  admissible  even  though  it  includes  the  admis- 
sion of  another  independent  crime  not  separable  from  a 
competent  confession.  (Gore  v.  People,  162  111.  259; 
Wistrand  v.  People,  218  id.  323.)  The  defendant  was 
entitled  to  a  cautionary  instruction  if  desired,  but  it  was 
not  error  to  admit  the  statement. 

It  is  also  urged  that  the  court  erred  in  permitting  the 
People  to  prove  other  crimes  of  the  defendant  for  which 
counsel  say  indictments  had  been  returned  against  him, 
which  had  no  connection  with  the  alleged  crime  for  which 
he  was  tried.  The  general  rule  is  that  in  a  prosecution 
for  crime,  evidence  which  in  any  manner  shows  or  tends 
to  show  that  the  accused  has  committed  another  crime 
wholly  independent  from  that  for  which  he  is  on  trial  is 
not  admissible.     (Krihs  v.  People,  82  III.  425;  Farris  v. 
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People,  129  id.  521 ;  People  v.  Schuliz,  260  id.  35;  People 
V.  Reed,  287  id.  606.)  The  ruling  complained  of  occurred 
on  the  re-direct  examination  of  Hiett,  who  was  a  witness. 
On  direct  examination  he  testified  that  he  and  the  defend- 
ant went  to  the  house  in  question  and  came  around  by  the 
alleyway  to  the  back  entrance  of  the  house;  that  they 
broke  in  a  window  on  tlie  sun  porch  and  entered  the  house 
and  committed  the  burglary  and  divided  the  stolen  prop- 
erty. Nothing  was  said  about  any  other  crime  or  any 
other  relations  existing  between  him  and  the  defendant 
On  cross-examination  he  was  interrogated  as  to  being  in 
the  penitentiary  in  Wisconsin,  which  he  admitted,  and  also 
tliat  he  was  serving  a  term  for  a  burglary  committed  in  the 
city  of  Monmouth.  He  said  that  he  became  acquainted  with 
the  defendant  and  visited  him  several  times;  that  the  de- 
fendant wanted  to  burglarize  the  Westwood  house,  and 
that  it  was  their  intention  to  break  into  full  houses  that 
were  occupied  and  had  property  in  them  to  steal;  that  it 
was  their  intention  to  go  out  and  commit  burglary  and 
that  they  committed  this  burglary,  and  that  on  the  Satur- 
day night  following  he  went  to  Virginia  with  the  defend- 
ant. On  re-direct  examination  he  was  asked  who  was  with 
him  at  the  time  he  committed  the  burglary  at  Monmouth, 
and  he  answered  that  the  defendant  was,  and  a  motion 
to  strike  out  the  answer  was  sustained.  He  said  that  he 
was  around  Virginia,  Galesburg  and  Monmouth  with  the 
defendant  committing  burglaries,  and  an  objection  was 
made  to  the  statement  and  overruled.  In  view  of  the 
fact  that  the  relations  of  the  defendant  and  Hiett,  aside 
from  the  burglary  in  question,  were  brought  out  on  the 
cross-examination,  we  do  not  regard  the  ruling  of  the 
court  permitting  re-direct  examination  as  to  the  relations 
of  the  parties  and  their  being  engaged  in  various  enter- 
prises together,  although  of  a  criminal  nature,  as  material 
prejudicial  error.  The  evidence  justified  the  verdict  and 
no  other  conclusion  could  have  been  reached  by  the  jury. 
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It  is  contended  that  the  court  erred  in  giving  the  fourth 
instruction  asked  by  the  People.  It  was  a  copy  of  sections 
2  and  3  of  division  2  of  the  Criminal  Code,  concerning 
accessories,  and  it  is  objected  to  because  it  stated  that  an 
accessory  may  be  indicted  and  convicted  whether  the  prin- 
cipal is  convicted  or  amenable  to  justice  or  not,  because  if 
a  principal  is  not  amenable  to  justice  he  can  have  no  acces- 
sory. The  argument  does  not  apply  here  because  Hiett  was 
amenable  to  justice,  but  it  is  without  foundation.  If  one 
who  commits  an  act  constituting  a  crime  is  insane  or  other- 
wise not  criminally  responsible,  another  who  aids  or  abets 
in  the  commission  of  the  crime  as  an  accessory  is  not  there- 
by exempt.  (Conley  v.  People,  170  111.  587.)  Another  ob- 
jection is  that  the  instruction  was  not  based  on  the  evidence 
for  the  prosecution,  because  Hiett  testified  that  he  and  the 
defendant  both  entered  the  building  and  carried  away  the 
goods.  While  the  instruction  was  not  in  accordance  with 
that  testimony  it  corresponded  with  the  confession  of  the 
defendant,  and  if  Hiett's  testimony  was  not  credited  the 
confession  might  have  been. 

The  same  objection  is  made  to  the  fifth  instruction 
and  is  answered  by  what  has  been  said. 

The  tenth  instruction  offered  by  the  defendant  related 
to  the  competency  of  the  defendant  as  a  witness,  and 
stated  the  rule  that  he  was  to  be  treated  the  same  as  any 
other  witness  and  subjected  to  the  same  tests  and  only  the 
same.  It  was  also  stated  that  it  was  the  duty  of  the  jury 
to  take  into  consideration  the  fact,  if  such  was  the  fact, 
that  he  had  been  corroborated  by  otlier  credible  evidence. 
The  court  struck  out  that  part  of  the  instruction  and  sub- 
stituted the  statement  that  the  jury  should  not  find  the 
defendant  guilty  unless  from  a  consideration  of  all  the 
evidence  they  believed  him  to  be  guilty  beyond  a  reason- 
able doubt.  There  may  be  a  case  where  the  court  ought  to 
instruct  the  jury  that  they  should  consider  corroborative 
evidence  and  where  it  would  be  error  not  to  do  so.     In 
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McBlroy  v.  People,  202  III.  473,  the  jury  were  instructed, 
at  the  instance  of  the  People,  that  in  weighing  the  testi- 
mony of  the  accused  they  should  consider  whether  she 
had  been  contradicted  by  other  witnesses,  and  it  was  held 
that  she  was  entitled  to  have  the  jury  instructed  that  they 
should  also  consider  whether  she  had  been  corroborated 
by  credible  evidence.  Under  such  conditions  the  court 
erred  in  refusing  to  so  instruct  the  jury,  but  in  this  case 
no  instruction  was  given  concerning  contradiction  and  no 
evidence  corroborating  the  defendant  is  pointed  out  or  ap- 
pears in  the  record,  so  there  was  no  occasion  to  have  the 
jury  advised  to  consider  corroboration  by  other  credible 
evidence. 

Instruction  J,  which  was  refused,  is  the  subject  of 
argument.  It  stated  that  even  though  the  jury  might  be- 
lieve that  the  defendant  went  from  Rock  Island  to  Denver 
after  the  alleged  crime  charged  in  the  indictment,  that  did 
not  in  any  way  prove  that  the  defendant  was  guilty  of  the 
alleged  burglary  but  was  a  proper  circumstance  to  be  re- 
ceived in  the  case,  together  with  all  the  other  evidence,  in 
determining  whether  the  defendant  committed  the  alleged 
burglary  or  not.  The  defendant  testified  that  he  went  to 
Rock  Island  after  the  time  when  the  burglary  was  charged 
to  have  been  committed  and  he  received  an  order  over 
the  telephone  to  leave  but  could  not  say  who  gave  it  to 
him,  and  that  on  receipt  of  the  message  he  went  to  Denver 
and  was  brought  back  on  a  requisition.  His  testimony 
that  he  received  a  warning  from  some  unknown  person 
and  left  Rock  Island  and  went  to  Denver  did  tend  to 
prove  that  he  was  guilty  of  the  burglary,  and  the  court 
did  not  err  in  refusing  the  instruction. 

It  is  stated  in  general  terms  that  the  court  erroneously 
refused  to  give  a  number  of  instructions  stating  correct 
rules  of  law,  but  as  nothing  further  is  said  about  them  in 
the  argument  it  will  only  be  necessary  to  say  that  so  far 
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as  correct  they  were  covered  by  other  instructions  which 
were  given. 

Having  considered  the  questions  raised  by  the  assign- 
ment of  errors  and  finding  nothing  to  justify  a  reversal 
of  the  judgment  it  is  affirmed         j^g^,„t  affirmed. 


(No.  13160. — Rule  discharged.) 

The  Peopi^E  ex  rel.  The  Chicago  Bar  Association,  Relator, 

vs,  Theodore  L.  Meyer,  Respondent. 

Opinion  filed  October  22, 1^21. 

Disbarment — when  attorney  will  not  he  disbarred  for  imprw 
dence  in  handling  matters  for  two  clients.  Lack  of  foresight  by  an 
attorney  in  making  an  unauthorized  agreement  with  one  client  to 
pay  another  client's  alleged  obligation  to  a  third  party,  so  that  the 
former  may  secure  the  release  of  a  trust  deed  held  by  the  third 
party,  is  not  ground  for  disbarment  though  the  other  client  refuses 
to  recognize  the  debt  to  the  third  party,  where  there  is  no  dishon- 
esty of  purpose  by  the  attorney  nor  any  unfaithfulness  to  the  in- 
terests of  either  client  and  where  the  controversy  over  the  situation 
is  subsequently  satisfactorily  settled. 

Information  to  disbar. 
John  L.  Fogi^e,  for  relator. 
Chari^es  S.  Jackson,  for  respondent. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

By  leave  of  court  an  information  was  filed  at  the  Decem- 
ber term,  1919,  by  the  People,  on  the  relation  of  the  Chicago 
Bar  Association,  for  the  disbarment  of  Theodore  L.  Meyer. 
He  .filed  an  answer  and  the  cause  was  referred  to  a  com- 
missioner, who  has  reported  the  evidence  taken,  with  his 
conclusions,  to  which  the  respondent  has  filed  exceptions. 

The  respondent  was  admitted  to  the  bar  in  191 5,  since 
which  time  he  has  been  practicing  law  in  the  city  of  Chi- 
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cago.  The  charge  of  unprofessional  conduct  made  against 
him  in  the  information  arises  out  of  his  employment  by 
Louis  Kaplan  in  October,  1918,  in  procuring  a  loan  for 
$7000  upon  certain  real  estate  in  which  Kaplan  was  inter- 
ested, which  was  subject  to  a  mortgage  for  $6000.  Kaplan 
was  indebted  to  Louis  Tusin  upon  a  note  for  $553.21,  which 
was  secured  by  a  trust  deed  upon  the  same  real  estate,  the 
lien  of  which  was  subsequent  to  the  lien  of  the  mortgage. 
Tusin  held  the  note  which  was  secured  by  this  trust  deed 
but  the  trust  deed  was  in  the  possession  of  Peter  G.  Raff, 
who  had  been  Tusin's  attorney  in  a  divorce  proceeding  and 
had  represented  him  also  in  other  matters.  Tusin  placed 
the  note  in  the  hands  of  respondent  for  collection.  Tusin 
and  Kaplan  appear  not  to  have  known  of  the  existence  of 
the  trust  deed,  but  the  respondent  discovered  it  in  his  exami- 
nation of  the  title  to  the  property.  Neither  Tusin  nor  Kap- 
lan could  give  respondent  any  information  as  to  where  the 
trust  deed  was,  but  the  respondent  discovered  that  it  was 
in  Raff's  possession.  Kaplan  and  the  respondent  called 
upon  Raff  and  asked  that  the  trust  deed  be  delivered  to 
them,  but  Raff  refused,  claiming  that  he  held  the  trust 
deed  as  security  for  an  indebtedness  of  Tusin  to  him  of  $78, 
Kaplan  and  respondent  then  went  to  see  Tusin,  who  denied 
that  he  owed  Raff  $78,  though  Kaplan  testified  that  he 
admitted  an  indebtedness  of  $25,  while  respondent  testified 
that  Tusin  denied  owing  Raff  anything.  Thereupon  Kaplan 
and  respondent  again  went  to  Raff  and  entered  into  the 

following  agreement :  ,  ^ 

"Chicago,  III.,  Oct.  2,  1918. 

"This  is  to  certify  that  whereas  Louis  Tusin  is  indebted  to 
Peter  G.  Raff  in  the  sum  of  seventy-eight  dollars,  ($78)  and  in 
order  to  secure  said  sum  has  deposited  with  Peter  G.  Raff  a  certain 
trust  deed  dated  June  30,  19 17,  signed  by  Harry  Skolar,  for  the 
sum  of  seven  hundred  and  fifteen  and  61/100  dollars,  due  on  or 
before  October  8,  1918,  which  trust  deed  is  recorded  in  the  record- 
er's office  of  Cook  Co.,  111.,  as  document  No.  6183725  on  August  31, 
1917;  and  whereas  the  said  Louis  Kaplan,  the  holder  of  the  note 
mentioned  in  the  trust  deed,  desires  to  obtain  a  release  of  record  of 
said  trust  deed: 


Oct. '21.]  The  People  v.  Meyer.  357 

"It  is  therefore  agreed,  in  consideration  of  Peter  G.  Raff 
delivering  said  trust  deed  to  Louis  Kaplan  for  the  purpose  of 
releasing  the  same  of  record,  that  the  said  Louis  Kaplan  will  exe- 
cute, and  by  these  presents  does  execute  and  deliver,  his  judgment 
note  for  said  sum  of  seventy-eight  dollars,  ($78)  payable  to  the 
order  of  Peter  G.  Raff,  in  ten  days  after  date;  and  the  said  Louis 
Kaplan  further  agrees,  in  consideration  of  the  above,  to  deposit  in 
escrow  with  Theodore  L.  Meyer,  in  cash,  the  sum  of  seventy-eight 
dollars  ($78)  as  soon  as  the  loan  for  $7000  is  made  and  the  money 
is  paid  over  the  American  State  Bank  on  the  premises  mentioned  in 
said  trust  deed,  on  the  express  agreement  that  if  said  seventy-eight 
dollars  is  paid  to  Peter  G.  Raff  the  said  Peter  G.  Raff  shall  return 
the  note  above  mentioned  to  Louis  Kaplan. 

"And  the  said  Theodore  Meyer  hereby  agrees  to  deliver  said 
sum  of  seventy-eight  dollars  ($78)  to  the  said  Peter  G.  Raff  not 
later  than  ten  (10)  days  from  date,  or  as  soon  as  the  loan  above 
mentioned  is  closed  and  the  money  paid  over  to  Louis  Kaplan. 

"In  witness  whereof  the  above  named  parties  have  hereunto 

signed  their  names  and  affixed  their  seals  the  day  and  year  first 

above  written.  ,  x^  /c    i\ 

Louis  Kaplan,  ( Seal ) 

October  2,  1918.  Theodore  L.  Meyer,  (Seal) 

Peter  G.  Raff.  (Seal) 

"Received  the  trust  deed  above  mentioned. — Louis  Kaplan." 

Raff  delivered  the  trust  deed  in  accordance  with  this 
agreement  and  it  was  released  and  the  loan  of  $7000  was 
completed.  After  the  payment  of  the  first  mortgage  of 
$6cxxD  and  interest  and  some  other  items  of  indebtedness 
by  Kaplan  there  remained  $307.42,  for  which  a  check  was 
given  to  Kaplan,  who  endorsed  and  delivered  it  to  the 
respondent.  He  had  previously  made  two  payments  to 
respondent— one  of  $25  and  one  of  $40.  Out  of  these 
sums  various  payments  in  connection  with  the  loan  were 
made,  amounting  to  $89.90,  and  there  still  remained  due  to 
respondent  an  attorney's  fee  of  $25  and  to  Tusin  $593.70, 
principal  and  interest  on  his  note  against  Kaplan.  Tusin 
insisted  that  he  did  not  owe  the  $78  to  RafT  and  refused 
to  pay  it.  Kaplan  was  unwilling  to  pay  it  unless  Tusin 
would  consent  to  the  credit  for  it  upon  Kaplan's  indebted- 
ness to  Tusin.  Respondent  represented  Tusin  in  the  col- 
lection of  his  note  against  Kaplan,  and  the  amount  which 
he  had  received  from  Kaplan  was  not  enough  to  pay  the 
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indebtedness  to  Tusin.  He  had  received  no  money  from 
Kaplan  with  instructions  to  pay  the  $78  to  Raff,  though 
Kaplan  testified  that  he  expected  the  respondent  to  pay  it 
from  Tusin*  s  money  and  that  respondent  said  he  would  pay 
Raff,  and  that  respondent  told  him,  "I  will  pay  it  up;  you 
pay  up  your  notes  and  I  will  pay  it  up  myself."  It  seems 
from  the  evidence  that  Kaplan  expected  the  respondent  to 
pay  the  $78  note  but  that  it  should  be  paid  out  of  Tusin's 
money,  and  that  Tusin  claimed  that  he  did  not  owe  Raff 
and  would  not  consent  to  its  payment  out  of  his  money. 
The  note  was  not  paid  and  Raff  endorsed  it  to  B.  Finkel- 
stein,  who  caused  judgment  to  be  entered  upon  it.  Kaplan 
desiring  to  escape  payment  of  the  note,  first  employed  the 
respondent  to  act  as  his  attorney,  but  afterward  the  respond- 
ent, stating  that  it  might  be  necessary  for  him  to  defend, 
advised  Kaplan  to  employ  Charles  S.  Jackson  to  represent 
him.  Jackson  thereupon  made  a  motion  to  open  the  judg- 
ment, and  in  support  of  it  filed  an  affidavit,  sworn  to  by 
Kaplan,  that  he  had  a  good  and  meritorious  defense  to  the 
whole  of  the  plaintiff's  claim,  in  that  the  note  was  made 
payable  to  Raff,  and,  becoming  due  in  ten  days  from  the 
second  day  of  October,  19 18,  was  paid  by  the  defendant  to 
Meyer  in  accordance  with  the  agreement  entered  into  with 
Raff  at  the  time  of  the  delivery  of  said  note,  and  that  the 
plaintiff  was  not  a  bona  fide  and  innocent  purchaser  for 
value  before  maturity  but  came  into  possession  of  the  said 
note  after  maturity.  A  copy  of  the  agreement  between  Raff, 
Kaplan  and  the  respondent  was  attached  to  this  affidavit 
The  motion  to  open  the  judgment  was  granted,  and  the  trial 
of  the  case  on  January  15,  1919,  resulted  in  a  finding  in 
favor  of  the  plaintiff,  assessing  damages  of  $93.50.  Kap- 
lan was  afterward  required  to  pay  this  judgment,  and  did 
pay  in  July  or  August,  1919,  in  satisfaction  of  the  judgment 
and  costs,  the  sum  of  $116.  In  June,  1919,  Kaplan  and 
the  respondent  had  made  a  settlement  in  which  the  respond- 
ent had  accounted  for  all  the  money  which  he  had  received 
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from  Kaplan,  and  thereupon  Kaplan  executed  to  Tusin  his 
notes  for  the  balance  due  Tusin  of  $271.18.  One  of  the 
notes  was  for  $121.18  and  was  assigned  by  Tusin  to  the 
respondent.  After  Kaplan  had  paid  the  $116  he  demanded 
that  the  respondent  return  it,  and  employed  J.  H.  Perkinson, 
a  lawyer,  to  collect  it  for  him.  Perkinson  first  demanded  of 
respondent  $485.47  but  later  reduced  his  demand  to  $121. 
Respondent  said  that  rather  than  have  any  trouble  he  would 
pay  $78  and  might  pay  $121,  and  later  Perkinson  told  the 
respondent  that  Kaplan  would  not  accept  less  than  $121, 
which  respondent  said  he  would  pay  by  giving  Kaplan  credit 
on  the  note  which  he  held  against  him,  and  Perkinson 
refused,  saying  that  Kaplan  wanted  the  cash,  and  respondent 
then  said  that  if  Kaplan  would  not  take  what  he  was  offered 
he  would  not  pay  anything  at  all.  After  this,  Perkinson,  in 
the  name  of  Kaplan,  made  a  complaint  to  the  committee  on 
gprievances  of  the  Chicago  Bar  Association,  and  on  October 
21,  1919,  served  a  copy  of  such  complaint  upon  the  respond- 
ent, who  filed  his  written  answer  on  October  22,  1919.  On 
January  26,  1920,  the  controversy  between  Kaplan  and  the 
respondent  was  settled  for  $130,  which  was  paid  by  giving 
Kaplan  credit  for  that  amount  upon  the  notes  which  Tusin 
held  against  him. 

The  substance  of  the  whole  matter  is  that  Tusin 
employed  the  respondent  as  his  attorney  to  collect  his  debt 
from  Kaplan,  and  upon  Tusin's  recommendation  Kaplan 
employed  the  respondent  as  his  attorney  in  procuring  the 
loan,  which  would  provide  Kaplan  with  the  means  of  paying 
Tusin.  In  the  course  of  examining  the  title  for  procuring 
the  loan  the  respondent  discovered  that  Raff  was  in  posses- 
sion of  the  trust  deed,  which  he  claimed  to  hold  as  security 
for  an  indebtedness  from  Tusin  to  Raff.  Tusin  denied  the 
indebtedness,  or,  at  any  rate,  the  amount  of  it,  but  Kaplan, 
in  order  to  get  possession  of  the  trust  deed  and  clear  his 
title,  gave  his  note  to  Raff  for  the  amount  Raff  claimed  and 
agreed  to  deposit  the  amount  of  the  note  with  the  respondent 
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as  soon  as  he  received  the  money  on  the  loan,  and  the 
respondent  agreed  to  pay  tlie  amount  to  Raff  within  ten 
days  or  as  soon  as  the  money  on  his  loan  should  be  paid 
over  to  Kaplan.  Tusin  was  no  party  to  this  agreement  and 
refused  to  authorize  the  deduction  from  the  amount  due  to 
him  from  Kaplan  of  the  amount  claimed  by  Raff  from 
Tusin  which  Kaplan  had  agreed  to  pay.  It  was  no  doubt 
anticipated  that  the  proceeds  of  the  loan  would  be  suffi- 
cient to  pay  the  first  mortgage  and  also  Kaplan's  debt  to 
Tusin,  but  as  it  turned  out  it  was  more  than  $200  shorL 
Kaplan  was  then  unwilling  to  pay  the  note  which  he  had 
given  in  order  to  clear  his  title  unless  Tusin  would  credit 
the  amount  of  Kaplan's  indebtedness  to  him.  Tusin  was 
unwilling  to  do  so,  and  the  respondent,  who  was  Tusin's 
attorney,  had  no  right  to  do  so  without  Tusin's  consent. 
When  Kaplan  paid  the  $307.42  from  the  proceeds  of  the 
loan,  and  the  $65  additional  which  he  paid  to  the  respondent, 
he  did  not  direct  the  respondent  to  pay  Raff.  Tusin,  who 
was  the  holder  of  the  second  encumbrance,  was  entitled  to 
the  proceeds  of  the  loan  after  the  payment  of  the  first  mort- 
gage and  the  expenses  of  procuring  the  loan.  The  respond- 
ent had  bound  himself  to  pay  Raff,  Kaplan  was  bound  to 
pay  Raff,  but  the  respondent  could  not  pay  the  debt  without 
making  himself  liable  to  Tusin,  though  at  the  same  time 
Kaplan  would  be  liable  to  re-pay  the  respondent.  Kaplan 
testified  that  the  respondent  said  that  he  would  pay  Raff, 
but  the  debt  was  Kaplan's  debt,  and  if  the  respondent  had 
paid  it  Kaplan  would  still  have  owed  the  amount  to  the 
respondent.  When  neither  the  respondent  nor  Kaplan  paid 
the  amount  of  Kaplan's  note  to  Raff,  judgment  by  confes- 
sion was  entered  against  Kaplan;  and  on  his  motion  the 
judgment  was  opened  for  the  purpose  of  permitting  him  to 
make  the  defense  that  the  money  had  been  deposited  with 
the  respondent  in  accordance  with  the  agreement  of  Octo- 
ber 2  between  the  respondent,  Kaplan  and  Raff,  and  that 
thereby  the  note  was  paid,  and  that  the  plaintiff,  in  whose 
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favor  judgment  was  entered,  was  not  an  innocent  purchaser 
for  value  but  held  the  note  subject  to  this  defense.  Kaplan 
testified  that  the  respondent  was  his  attorney,  but  the  re- 
spondent testified  that  while  at  first  he  represented  Kaplan, 
he  stated  that  he  also  might  become  a  defendant  to  the  suit 
and  therefore  withdrew  from  the  defense  and  advised 
Kaplan  to  employ  another  attorney,  Charles  S.  Jackson, 
as  his  attorney,  and  Jackson  testified  that  he  acted  as  Kap- 
lan's attorney  and  the  matter  in  court  was  presented  by 
Jackson, 

The  respondent  was  under  no  professional  obligation  to 
Raff.  His  only  obligation  to  him  was  on  his  written  con- 
tract. Raff  was  not  his  client  but  Tusin  and  Kaplan  were 
his  clients.  Raff  is  not  making  any  complaint,  and  the  only 
complaint  he  could  make,  if  he  desired  to,  was  that  the 
respondent  did  not  comply  with  his  obligation  to  pay  Kap- 
lan's note.  The  respondent  did  not  fail  in  his  obligations 
to  either  of  his  clients,  Tusin  or  Kaplan.  He  collected 
Tusin's  debt  so  far  as  it  was  collectible  and  made  a  settle- 
ment which  is  satisfactory  to  Tusin  with  Kaplan,  by  which 
Kaplan  received  credit  on  his  indebtedness  to  Tusin.  As 
far  as  the  evidence  indicates,  respondent  has  never  received 
any  compensation  for  the  services  he  rendered  Kaplan 
except  $25  which  Kaplan  paid  him,  and  Kaplan  has  had 
the  benefit  of  the  credit  of  $130  on  his  notes  to  Tusin,  for 
which  there  appears  to  have  been  no  consideration  except 
Kaplan's  doubtful  claim  for  reimbursement  of  the  amount 
paid  by  him  in  satisfaction  of  the  judgment  and  his  costs. 
The  respondent  was  lacking  in  judgment  and  foresight  in 
entering  into  the  agreement  with  Kaplan  and  Raff  without 
the  assent  of  his  client,  Tusin,  to  the  payment,  but  his 
conduct,  as  shown  by  the  evidence,  does  not  indicate  dis- 
honesty of  purpose  or  unfaithfulness  to  the  interests  of 
either  of  his  clients.    The  rule  will  therefore  be  discharged. 

Rule  discharged. 
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(No.  13747. — Reversed  in  part  and  remanded.) 
Andrew  H.  McNichoi^  et  al.  Appellants,  vs.  Mary  J. 

McNiCHOi^  et  al.  Appellees. 

Opinion  filed  October  22,  ip2i, 

1.  Deeds — what  constitutes  sufficient  delivery  of  a  deed.  No 
particular  form  is  necessary  to  constitute  a  valid  delivery  of  a 
deed,  but  it  may  be  by  acts  without  words  or  by  words  without 
acts,  or  by  both;  and  anything  which  clearly  manifests  the  inten- 
tion of  the  grantor,  and  of  the  person  to  whom  it  is  delivered,  that 
the  deed  shall  presently  become  operative  and  effectual  constitutes 
a  sufficient  delivery. 

2.  Same — a  deed  signed,  sealed  and  delivered  is  sufficient  to  pass 
title  although  not  acknowledged,  A  deed,  when  signed,  sealed,  de- 
livered and  accepted,  although  it  is  not  personally  acknowledged 
by  the  grantor  before  the  notary,  is  sufficient  to  convey  all  the  title 
of  the  grantor  except  any  homestead  right. 

3.  Same — a  deed  which  is  not  acknowledged  does  not  convey 
homestead — partition.  A  deed  which  is  not  acknowledged  accord- 
ing to  the  provisions  of  the  statute  pertaining  to  the  conveyance 
of  homestead  rights  does  not  convey  the  homestead  estate  but  it 
remains  in  the  grantor  and  will  pass  by  will  to  residuary  devisees 
or  to  the  heirs  of  the  grantor,  and  they  will  be  entitled  to  a  parti- 
tion of  $1000  worth  of  the  property  included  in  the  deed,  either  by 
actual  division,  or  by  a  sale  and  a  division  of  the  proceeds  if  the 
property  cannot  be  divided  without  manifest  prejudice. 

4.  Same — when  deed  creates  joint  tenancy.  A  deed  which  con- 
veys and  warrants  to  four  grantees  a  house  and  lot,  "not  in  ten- 
ancy in  common  but  in  joint  tenancy,"  will  convey  the  property  to 
the  grantees  as  joint  tenants  and  not  as  tenants  in  common,  and 
upon  the  death  of  one  or  more  the  survivors  will  become  seized  of 
the  entire  title  in  joint  tenancy. 

5.  Homestead — householder  is  not  required  to  he  head  of  fam- 
ily. The  statute  does  not  require  the  householder  to  be  the  head 
of  a  family,  but  simply  that  such  householder  shall  have  a  family 
in  order  to  be  entitled  to  an  estate  of  homestead. 

6.  Same — loss  of  one  or  more  members  of  family  does  not  affect 
homestead.  A  homestead  right,  once  acquired,  continues  so  long 
as  the  householder  continues  to  occupy  the  premises,  whether  such 
householder  loses  one  or  all  of  the  members  of  his  or  her  family. 

ApPEAiy  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Denis  E.  Sui^uvan,  Judge,  presiding. 
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Robert  F.  MuNSEi.iy,  for  appellants. 

Edmund  S.  Cummings,  (Frederick  W.  Snider,  of 
counsel,)  for  appellees. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court  : 

Andrew  H.  McNichols,  Martin  J.  McNichcls,  John  G. 
McNichols,  Thomas  J.  McNichols  and  Margaret  Fahey, 
(formerly  Margaret  McNichols,)  appellants,  filed  their  bill 
in  chancery  in  the  superior  court  of  Cook  county  against 
Mary  J.  McNichols,  Hannah  E.  McNichols  and  Signa  M. 
Johnson,  appellees,  to  set  aside  and  have  canceled  two  war- 
ranty deeds  to  lot  17,  in  block  i,  in  Kinney's  addition  to 
Ravenswood,  known  as  4837  North  Ashland  avenue,  and 
situated  in  Chicago,  in  Cook  county.  On  a  hearing  before 
the  court  appellants'  bill  was  dismissed  for  want  of  equity, 
and  the  record  is  in  this  court  for  review  by  appeal. 

The  material  facts  testified  to  before  the  court  are  the 
following :  Appellants  and  appellees,  except  Signa  M.  John- 
son, are  brothers  and  sisters  and  children  and  only  heirs 
of  Hannah  McNichols,  who  died  testate  May  29,  1919, 
and  who  acquired  the  title  of  said  real  estate  in  fee  simple 
about  fourteen  years  before  her  death.  Hannah  McNich- 
ols was  a  widow,  and  she  resided  on  the  lot  during  the 
time  that  she  owned  it  up  to  the  time  of  her  death.  Three 
of  her  daughters,  Mary  J.  McNichols,  Hannah  E.  McNich- 
ols and  Harriet  A.  McNichols,  made  their  home  with  their 
mother  on  the  premises  during  the  fourteen  years  that  she 
occupied  them.  These  three  daughters  are  designated  in 
the  record  as  spinsters  but  the  ages  of  none  of  them  are 
given.  Martin  J.  McNichols  and  Edward  McNichols,  son 
and  grandson  of  Hannah  McNichols,  also  lived  with  her 
.and  paid  her  for  their  board  and  lodging.  The  building 
was  a  two-story  frame  building  and  the  upper  flat  was  at 
all  times  rented  by  the  widow  to  tenants,  she  collecting  the 
rents.    Thomas  J.  McNichols  was  one  of  the  occupants  and 
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tenants  of  the  upper  flat,  with  his  family.  The  widow  re- 
mained in  full  possession  of  the  first  flat  of  their  home  up 
to  the  time  of  her  death  and  looked  after  the  household 
duties.  She  did  most  of  tlie  cooking  and  preparing  of  meals 
up  until  a  very  short  time  before  her  death,  during  which 
time  she  superintended  such  duties.  She  was  a  very  intel- 
ligent woman,  did  a  great  deal  of  reading  and  besides  her 
household  duties  made  rag  carpets,  at  which  she  was  very 
expert.  Mary  J.  and  Hannah  E.  McNichols  were  generally 
employed  in  the  city  as  attendants  in  hospitals  for  the  in- 
sane and  made  their  home  with  their  mother.  Harriet  A. 
McNichols  worked  at  Marshall  Field's  store,  in  the  city,  a 
great  deal  of  the  time,  but  on  occasions  when  her  mother 
was  sick  or  feeble  remained  at  home  and  helped  with  the 
housework.  There  were  only  a  few  times  \/hen  the  widow 
was  not  able  to  do  or  assist  in  doing  her  household  work 
until  very  shortly  before  her  death.  All  three  of  her  daugh- 
ters contributed  to  their  mother's  support,  and  particularly 
during  the  last  three  or  four  years  of  her  life,  when  she 
was  in  a  feeble  condition  by  reason  of  a  slight  stroke  of 
paralysis,  which  occurred  in  1914,  and  other  ailments.  She 
was  about  eighty  years  of  age  when  she  died,  and  she  re- 
tained at  all  times  sufficient  mental  vigor  and  competency 
to  understand  and  transact  her  business,  including  the  exe- 
cution of  deeds  and  wills.  She  had  no  source  of  income 
when  she  died  other  than  the  rent  of  the  upper  story  of  her 
building,  except  the  financial  assistance  rendered  her  by  her 
said  three  daughters,  which  was  very  material  and  substan- 
tial during  the  last  three  or  four  years  of  her  life. 

On  May  13,  1914,  Hannah  McNichols  executed  her  will, 
devising  and  bequeathing  to  her  daughters  Mary  J.,  Han- 
nah E.  and  Harriet  A.  all  the  residue  and  remainder  of 
her  estate  after  the  payment  of  her  debts  and  funeral  ex- 
penses as  their  absolute  property,  and  naming  Mary  J.  as 
executrix.  It  appears  from  the  evidence  that  certain  per- 
sons connected  with  some  bank  in  Chicago  had  advised  with 
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one  of  these  three  daughters  that  a  more  economical  dispo- 
sition of  the  real  estate  for  the  three  daughters  aforesaid 
would  be  by  deed,  and  had  suggested  the  placing  of  the 
title  of  the  real  estate  in  the  name,  of  the  mother  and  the 
three  daughters  as  joint  tenants,  as  there  would  then  be 
no  occasion  for  the  expense  of  probating  a  will.  It  further 
clearly  appears  from  the  evidence  that  this  plan  was  dis- 
cussed by  these  daughters  with  their  mother,  and  that  they 
had  agreed  among  themselves  to  adopt  the  plan  of  owning 
the  property  in  joint  tenancy,  with  right  of  survivorship. 
For  this  purpose  they  called  to  the  widow's  home  George  W. 
Walker,  a  real  estate  man  and  notary  public  residing  in  Chi- 
cago. The  undisputed  evidence  is  that  in  January,  1918, 
Walker  went  to  the  widow's  house  and  had  a  conversation 
with  her  and  one  of  her  daughters,  and  that  she  and  her 
daughter,  pursuant  to  a  common  understanding  among  the 
four,  directed  him  to  prepare  such  conveyances  as  would 
vest  the  title  to  such  real  estate  and  three  other  lots  in  said 
city  in  the  widow  and  the  three  daughters  in  joint  tenancy. 
The  three  other  lots  appear  to  be  unimproved  lots  owned 
by  the  three  daughters,  each  one  having  the  title  to  one  of 
such  lots.  Walker  suggested  that  the  widow  and  the  three 
daughters  should  in  one  deed  first  convey  and  vest  the  title 
to  all  four  of  the  lots  so  owned  by  them  in  Signa  M.  John- 
son, who  was  his  stenographer  and  of  mature  age  and  had 
no  judgments  or  other  claims  against  her,  and  that  Miss 
Johnson  should  convey  all  four  of  the  lots  back  to  the  widow 
and  the  three  daughters  by  a  deed  that  would  create  a  joint 
tenancy  in  the  four.  This  suggestion  was  adopted  by  the 
widow  and  the  daughter  who  was  then  with  her,  and  they 
directed  Walker  to  so  prepare  the  deeds  after  he  had  satis- 
fied them  that  there  would  be  no  necessity  of  any  court  pro- 
ceeding or  other  expense  "in  probating  the  deeds."  Walker 
accordingly  informed  Miss  Johnson  of  the  understanding 
and  purpose  of  such  deeds,  and  she  prepared  the  deeds  ac- 
cordingly for  signature  and  handed  them  to  Walker  in  his 
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office.  Walker  directed  Miss  Johnson  to  go  to  the  resi- 
dence of  the  widow  and  have  her  and  her  daughters  sign 
the  deed  conveying  the  title  to  Miss  Johnson.  She  accord- 
ingly went  to  the  widow's  house  and  acquainted  her  with 
her  purpose  and  presented  the  deed  to  the  widow,  who  hap- 
pened to  be  alone  on  that  day,  and  the  widow  signed  the 
deed  and  either  handed  it  back  to  Miss  Johnson  or  allowed 
her  to  return  with  the  deed  without  any  question  or  objec- 
tion. The  three  daughters,  one  at  a  time,  afterwards  ap- 
peared at  Walker's  office  and  signed  and  acknowledged  the 
deed  before  him  and  in  his  presence.  Walker  then  filled 
out  and  signed  the  certificate  of  acknowledgment  in  regu- 
lar form,  certifying  that  the  widow  and  the  three  daugh- 
ters appeared  before  him  in  person  and  signed  and  acknowl- 
edged the  deed.  Miss  Johnson  signed  and  acknowledged 
the  other  deed  before  Walker  and  he  attached  his  certificate 
of  acknowledgment  to  it  in  regular  form  and  she  left  it 
with  him.  Walker  afterwards  delivered  both  deeds  to  the 
three '  daughters  and  they  were  recorded  in  the  recorder's 
office.  The  deeds  are  both,  in  form,  warranty  deeds  bear- 
ing date  February  i,  19 18,  reciting  a  consideration  of  ten 
dollars  and  other  good  and  valuable  consideration,  and  the 
certificates  of  acknowledgment  are  dated  February  i,  1918. 
The  deed  executed  by  Miss  Johnson  recites  that  she  conr 
veys  and  warrants  to  said  four  parties,  "not  in  tenancy  in 
common  but  in  joint  tenancy,"  and  it  concludes  with  these 
words :  "To  have  and  to  hold  the  above  granted  premises 
unto  the  said  parties  of  the  second  part  forever,  not  in  ten- 
ancy in  common  but  in  joint  tenancy." 

Harriet  A.  McNichols  died  in  March,  19 19,  intestate, 
leaving  her  surviving  her  mother  and  brothers  and  sisters 
as  her  only  heirs,  she  never  having  married.  On  May  23, 
1 91 9,  the  widow,  Hannah  McNichols,  executed  her  sec- 
ond will,  by  which,  after  the  payment  of  all  her  debts  and 
funeral  expenses,  she  gives,  devises  and  bequeaths  to  all  her 
surviving  children,  (naming  them,)  in  equal  parts,  all  of 
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her  property,  real,  personal  or  mixed,  which  she  then  owned 
or  might  die  seized  of  possessed  of,  which  will  has  been 
duly  probated  in  the  probate  court  of  Cook  county.  There 
-were  a  number  of  disputes  between  the  widow  and  her 
daughters  Mary  J.  and  Hannah  E.  as  to  whether  or  not  the 
widow  had  executed  the  warranty  deed  aforesaid,  which 
is  one  of  the  deeds  sought  to  be  set  aside  by  this  bill,  she 
insisting  that  she  had  not  conveyed  the  property  and  had 
a  right  to  will  it  by  her  second  will,  and  the  two  daughters 
insisting  that  she  had  conveyed  it  according  to  the  purport 
of  the  deed  and  that  she  had  no  right  to  dispose  of  it  by 
will.  The  same  dispute  or  question  that  arose  between  the 
widow  and  these  two  daughters  is  presented  in  this  bill  of 
complaint. 

The  bill  charges  fraud  upon  the  part  of  the  daughters 
and  incompetency  of  the  widow  to  make  the  one  and  ac- 
cept the  other  deed  in  question,  but  there  is  not  a  scintilla  of 
evidence  supporting  such  charges.  In  fact,  appellants  only 
raise  three  questions  on  this  record :  ( i )  That  there  was 
no  sufficient  delivery  of  the  first  deed  by  the  widow  and 
there  was  no  sufficient  delivery  of  the  second  deed  by  Miss 
Johnson;  (2)  that  the  widow  was  a  householder  having  a 
family  and  was  residing  on  the  lot  now  in  question  as  her 
homestead  and  was  entitled  to  a  homestead  therein;  and 
(3)  that  the  widow  did  not  acknowledge  her  deed  to  Miss 
Johnson  before  the  notary  public.  Walker,  and  properly  and 
legally  waive  her  homestead  right  in  such  conveyance,  and 
did  not  deliver  possession  or  surrender  possession  of  her 
homestead  pursuant  to  such  deed. 

Appellants  have  made  an  extended  argument  upon  the 
question  whether  or  not  said  deeds  were  delivered  so  as 
to  pass  the  title  to  the  real  estate.  Upon  this  proposition 
it  is  sufficient  to  say  that  the  widow  signed  the  deed  to 
Signa  M.  Johnson  knowing  well  its  purpose,  and  either  al- 
lowed her  to  take  the  deed  and  return  it  to  Walker  or  de- 
livered it  to  her  for  that  purpose.     The  evidence  is  not 
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clear  whether  she  merely  allowed  Miss  Johnson  to  take  the 
deed  after  it  was  signed,  or  whether  she  in  words  assented 
to  her  taking  the  deed.  The  same  is  true  in  regard  to 
the  delivery  of  the  deed  by  Miss  Johnson.  Miss  Johnson 
thoroughly  understood  the  whole  arrangement  concerning 
the  execution  of  the  deeds.  With  that  understanding  she 
simply  signed  the  deed  and  acknowledged  it,  as  already 
stated,  and  left  it  with  Walker  without  any  directions 
whatever  by  words,  but  with  the  intent,  as  the  evidence 
shows,  of  carrying  out  her  part  of  the  transaction.  There 
was  sufficient  delivery  of  both  deeds  to  pass  title  both  upon 
the  part  of  the  widow  and  of  Miss  Johnson.  No  particu- 
lar form  is  necessary  to  constitute  a  valid  delivery  of  a 
deed.  It  may  be  by  acts  without  words  or  by  words  with- 
out acts,  or  by  both.  Anything  which  clearly  manifests  an 
intention  of  the  grantor  and  the  person  to  whom  it  is  de- 
livered that  the  deed  shall  presently  become  operative  and 
effectual  constitutes  a  sufficient  delivery.  (Oliver  v.  Oliver, 
149  111.  542.)  The  grantors  in  these  deeds  lost  all  con- 
trol over  them,  and  the  first  deed  was  taken  away  from 
the  widow  and  the  second  deed  was  left  by  Miss  Johnson 
with  Walker,  .with  the  intent  on  the  part  of  each  of  them 
that  the  deeds  should  become  effective  according  to  the  com- 
mon understanding  of  all  of  the  parties  to  the  deeds.  The 
widow  did  not  acknowledge  her  deed  before  the  notary 
public  in  person,  and  there  is  no  contention  in  the  record 
that  she  did,  but  she  signed  it  and  there  is  a  seal  or  scroll 
after  her  name.  Such  a  deed,  when  signed,  sealed,  deliv- 
ered and  accepted,  is  sufficient  to  convey  all  the  title  of 
the  grantor,  except  as  to  any  homestead  right.  Roane  v. 
Baker,  120  111.  308;   Calligan  v.  Calligan,  259  id.  52. 

The  widow  was  a  householder  and  had  a  family.  She 
and  her  three  daughters  lived  on  the  premises  fourteen 
years,  up  to  her  death.  There  was  a  moral  obligation  of 
support  existing  between  these  daughters  and  the  mother. 
She  was  morally  obligated  to  support  them  and  they  were 
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morally  obligated  to  support  her.  The  record  clearly  shows 
that  they  were  mutually  dependent  upon  each  other.  In 
the  last  two  or  three  years  of  the  widow's  life  she  was 
much  disabled  by  illness  from  supporting  herself,  and  it 
is  probably  true  that  during  this  time  she  was  more  de- 
pendent upon  her  daughters  for  support  than  her  daugh- 
ters were  upon  her.  This  was  not  the  case  for  the  first  ten 
years  or  more,  during  which  the  record  shows  she  was  very 
active,  very  intelligent,  and  controlled  and  directed  the  af- 
fairs of  her  household  and  did  about  all  of  the  work  her- 
self that  was  done  in  the  household  and  more  besides.  In 
other  words,  she  was  the  director  of  the  affairs  in  the  home 
and  in  that  family  and  was  within  the  meaning  of  the  law 
the  head  of  a  family. 

Our  statute  on  homestead  provides  that  every  house- 
holder having  a  family  shall  be  entitled  to  an  estate  of 
homestead  to  the  extent  in  value  of  $1000  in  the  farm  or 
lot  of  land  and  buildings  thereon  owned  or  rightly  pos- 
sessed, by  lease  or  otherwise,  and  occupied  by  him  or  her 
as  a  residence.  This  statute  does  not  require  the  house- 
holder to  be  the  head  of  a  family  but  simply  that  such 
householder  shall  have  a  family  in  order  to  be  entitled  to 
an  estate  of  homestead.  It  is  expressly  held  by  this  court 
in  Zander  v.  Scott ,  165  111.  51,  that  the  statute  does  not 
make  it  necessary  that  the  party  claiming  exemption  should 
be  the  head  of  a  family.  However,  we  have  no  doubt  that 
this  widow  was  at  one  time  the  head  of  the  family  and 
acquired  the  right  of  homestead  while  head  of  such  fam- 
ily. Where  a  homestead  right  is  once  acquired  such  right 
continues  so  long  as  the  householder  continues  to  occupy 
it,  whether  such  householder  loses  one  or  all  of  the  mem- 
bers of  his  or  her  family.    Olp  v.  Meyer,  277  111.  202. 

The  property  in  question  is  shown  to  be  worth  about 
$6000.  By  failure  of  Hannah  McNichols,  the  widow,  to 
acknowledge  her  deed  to  Signa  M.  Johnson  according  to 
the  provisions  of  the  statute  pertaining  to  the  conveyance 
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of  homestead  rights,  the  homestead  right  or  title  to  the 
homestead  still  remained  in  her  and  continued  to  remain 
in  her  until  her  death.  In  the  absence  of  a  will  it  would 
have  descended  to  her  heirs-at-law,  but  by  her  second  will 
it  was  devised  to  her  devisees,  who  are  also  her  heirs-at- 
law  and  now  own  such  homestead  right, — ^tliat  is  to  say, 
they  own  in  fee  simple,  as  tenants  in  common,  $1000  worth 
of  the  lot  and  house  in  question,  and  it  is  the  subject  of 
partition,  or  of  sale  or  division  of  the  proceeds  of  such 
sale  in  case  it  cannot  be  partitioned  without  manifest  preju- 
dice. {Hatha/way  v.  Cook,  258  111.  92 ;  Anderson  v.  Smith, 
159  id.  93.)  The  excess  of  the  property  in  question  above 
the  $1000  worth  is  owned  by  Mary  J.  McNichols  and  Han- 
nah E.  McNichols  as  joint  tenants,  and  not  as  tenants  in 
common,  by  virtue  of  the  deed  of  conveyance  made  by 
Signa  M.  Johnson  to  them  and  their  mother  and  Harriet  A. 
McNichols.  On  the  death  of  Harriet  her  mother  and  her 
two  sisters,  appellees,  became  seized  of  the  entire  estate  as 
joint  tenants,  and  on  the  death  of  the  mother  the  two  daugh- 
ters became  seized  of  the  entire  title  as  joint  tenants,  as  sur- 
vivors in  such  joint  tenancy. 

The  court  erred  in  holding  that  the  widow  had  no  home- 
stead right  in  the  premises  at  the  time  of  her  death  and 
that  the  devisees  in  her  will  took  no  title  to  said  premises. 
Appellants  are  entitled  to  partition  of  the  homestead  right 
and  to  have  the  part  of  the  lot  covered  by  the  homestead 
set  off  from  the  other  part  thereof  if  it  can  be  done  with- 
out manifest  prejudice,  and  if  not,  to  have  the  property 
sold  and  the  proceeds  thereof  divided  among  the  respective 
parties  to  this  suit  according  to  their  respective  interests  as 
found  by  this  decision. 

The  decree  of  the  superior  court  is  affirmed  in  part  and 
in  part  reversed  and  the  cause  remanded  for  further  pro- 
ceedings in  accordance  with  the  views  herein  expressed. 

Reversed  in  part  and  remanded. 
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(No.  14079. — Reversed  and  remanded.) 

M.  Henry  Cain,  Jr.  Appellant,  vs.  Paui,  K.  Barsai^oux 

et  aL  Appellees. 

Opinion  filed  October  22,  ip2i. 

1.  Mortgages — party  taking  deed  expressly  subject  to  incum- 
brances is  charged  with  knowledge  thereof.  Where  a  deed  is  made 
subject  to  incumbrances  the  grantee  is  charged  with  knowledge  of 
the  incumbrances  and  of  his  obligations  with  respect  to  the  pay- 
ment of  the  interest  and  principal  of  the  indebtedness. 

2.  Same — non-resident's  ignorance  of  practice  in  Illinois  does 
not  excuse  failure  to  protect  equitable  interest  in  property.  The 
fact  that  a  non-resident  is  unfamiliar  with  legal  process  and  pro- 
ceedings in  Illinois  does  not  excuse  his  failure  to  protect  his  equity 
in  property  in  Illinois. 

3.  Pleading — when  demurrer  admits  allegations  of  an  affidavit 
of  non-residence.  Where  a  bill  to  redeem  from  a  foreclosure  sale 
alleges  that  an  affidavit  of  non-residence  upon  which  a  default  or- 
der was  entered  against  the  complainant  contained  misrepresenta- 
tions as  to  his  residence,  a  general  demurrer  to  the  bill  admits  the 
misrepresentations  in  the  affidavit  and  amounts  to  an  admission  of 
fraud  in  obtaining  jurisdiction  in  the  foreclosure  proceeding. 

4.  Same — bill  not  subject  to  demurrer  because  cause  of  action 
is  not  perfectly  stated.  If  sufficient  ground  is  stated  in  a  bill  for 
equitable  relief  a  general  demurrer  should  be  overuled,  however  im- 
perfect the  manner  of  the  statement  of  the  cause  of  action  may  be. 

5.  Equity — when  tender  is  good  although  conditional  upon  the 
granting  of  relief  prayed  for  in  bill.  A  tender  may  be  coupled  with 
such  conditions  as  the  party  making  it  has  the  right  to  impose,  and 
in  a  bill  to  set  aside  a  quit-claim  deed  a  tender  of  the  sum  received 
by  the  complainant  for  the  deed  is  good  where  the  only  condition 
imposed  is  that  the  relief  prayed  f6r  in  the  bill  shall  be  granted, 

AppEai.  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Denis  E.  Sui^uvan,  Judge,  presiding. 

James  Booth  McCi^ane,  for  appellant. 

W11.1.1AM  A.  Jennings,  for  appellees. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

The  bill  in  this  case  was  filed  by  appellant  on  January 
25,  1921,  in  the  superior  court  of  Cook  county,  praying 
that  a  quit-claim  deed  from  appellant  to  Paul  K.  Barsaloux 
be  set  aside,  that  an  accounting  be  had  and  appellant  allowed 
to  redeem  the  premises  mentioned  in  the  deed  from  a  mas- 
ter's sale  had  under  certain  foreclosure  proceedings.  A 
demurrer  was  filed  to  tlie  bill,  which  was  sustained  by  tlie 
trial  court  and  an  order  entered  dismissing  the  bill  for  want 
of  equity,  and  this  appeal  has  been  prayed  to  review  tlie 
proceedings. 

Appellant  became  the  owner  of  a  lot  and  the  improve- 
ments thereon  at  1 535-1 537  East  Sixty-first  street,  in  Chi- 
cago, in  19 1 7.  The  premises  at  that  time  appear  to  have 
been  encumbered  by  two  trust  deeds.  Appellant  entered 
the  United  States  military  service  April  26,  19 18,  and  re- 
mained in  that  service  until  his  honorable  discharge,  June 
25,  1919-  During  that  time  foreclosure  proceedings  were 
instituted  by  Harry  Phillips  to  foreclose  the  second  tnjst 
deed  on  the  premises.  From  the  allegations  of  the  bill  in 
this  case  Phillips  appears  to  have  died,  and  his  executor, 
the  State  Bank  of  Chicago,  was  substituted  as  complain- 
ant, and  thereafter,  by  an  amendment  to  the  bill  for  fore- 
closure, Paul  K.  Barsaloux  was  named  as  complainant  and 
the  proceedings  were  prosecuted  in  his  name.  The  bill  in 
this  case  represents  that  an  affidavit  of  non-residence  as  to 
appellant  was  filed  in  the  course  of  the  foreclosure  proceed- 
ings and  that  James  G.  Barsaloux  was  appointed  receiver, 
and  on  November  25,  1919,  a  default  order  was  entered,  in 
which  it  was  declared  that  "Henry  N.  Cain"  was  in  default 
after  service  of  process,  and  that  a  decree  of  foreclosure 
was  entered  for  the  sum  of  $6085.09,  which  included  $400 
as  solicitor's  fees,  in  default  of  payment  of  which  said 
premises  were  decreed  to  be  sold,  and  that  they  were  sold 
on  December  17,  19 19,  to  Paul  K.  Barsaloux  for  $3500. 
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August  28,  1920,  appellant  gave  a  quit-claim  deed  of  his 
interest  in  the  premises  to  Barsaloux,  and  subsequently  a 
new  trust  deed  was  given  by  Barsaloux  to  the  Chicago  Trust 
Company,  which  was  made  a  party  to  this  proceeding. 

The  bill  alleges  that  no  notice,  either  personal  or  by 
publication,  was  ever  served  upon  appellant;  that  appellant 
had  no  knowledge  of  the  proceedings  to  foreclose  the  trust 
deed  until  he  was  so  informed  by  James  G.  Barsaloux,  who 
told  him  that  the  first  trust  deed  had  been  foreclosed  for 
the  sum  of  $15,000  and  that  appellant  would  be  liable 
for  a  large  deficiency,  and  that  the  property  was  being  run 
at  a  loss  by  him  as  receiver.  The  bill  further  alleges  that 
both  the  receiver,  James  G.  Barsaloux,  and  appellee  Paul  K. 
Barsaloux,  knew  the  correct  address  of  appellant,  and  that 
the  same  was  Indianapolis,  Indiana,  and  not  Gary,  Indiana, 
as  stated  in  the  affidavit  of  non-residence,  upon  which  the 
jurisdiction  over  appellant  was  supposed  to  be  based.  The 
bill  further  alleges  that  the  second  trust  deed  on  the  prop- 
erty was  the  one  which  was  the  subject  of  the  foreclosure 
proceedings  and  that  the  first  trust  deed  had  not  been  fore- 
closed, and  that  the  statement  of  James  G.  Barsaloux  to 
appellant  that  the  first  trust  deed  had  been  foreclosed  was 
false;  that  thereafter  the  solicitor  representing  Paul  K. 
Barsaloux  in  the  foreclosure  proceedings  offered  to  pay  ap- 
pellant something  for  a  release  of  his  interest  in  the  prop- 
ertv,  and  as  the  result  of  this  information  and  a  talk  with 
the  solicitor,  $900  was  paid  by  the  solicitor  for  Paul  K. 
Barsaloux  to  appellant  and  a  quit-claim  deed  was  executed 
by  him  of  his  interest  in  the  property  and  the  deed  there- 
after recorded ;  that  appellant  executed  this  quit-claim  deed 
in  reliance  upon  the  truthfulness  of  James  G.  Barsaloux's 
statements  regarding  the  supposed  foreclosure  of  the  first 
trust  deed  and  appellant's  liability  for  a  large  deficiency 
thereunder;  that  as  a  matter  of  fact  the  premises  were  rea- 
sonably worth  $35,000;  that  $1000  had  been  paid  on  the 
first  trust  deed.    The  bill  asks  for  an  accounting  as  to  the 
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moneys  received  and  paid  out  by  the  receiver  and  offers  to 
re-pay  the  $900  given  to  him  for  executing  the  quit-claim 
deed  for  his  interest  in  the  property. 

It  is  evident  that  even  though  the  decree  and  sale  in 
the  original  foreclosure  proceedings  were  set  aside,  if  the 
quit-claim  deed  is  valid  it  would  convey  whatever  interest 
or  equity  of  redemption  appellant  might  have  in  the  prem- 
ises, and  therefore  it  would  be  of  no  avail  for  him  to  at- 
tack the  foreclosure  proceedings  alone,  but  under  the  aver- 
ments of  this  bill,  admitted  as  true  for  the  purposes  of  this 
case  by  the  demurrer,  the  quit-claim  deed  was  given  as  a 
result  of  fraudulent  representations  made  to  the  appellant 
by  Paul  K.  Barsaloux  and  others  for  him,  and  therefore 
might,  if  the  testimony  taken  in  the  trial  court  should  war- 
rant, be  set  aside  by  that  court.  In  that  case  the  question 
as  to  the  affidavit  of  non-residence,  and  other  matters  set 
out  in  the  bill  as  nullifying  the  decree  and  sale  in  the  fore- 
closure proceedings  would  become  important. 

When  the  deed  was  delivered  conveying  the  premises  in 
question  to  appellant  he  was  charged  with  knowledge  of 
the  encumbrances  if  the  deed  was  made  subject  to  them. 
Appellant  well  knew  that  he  would  have  to  pay  the  interest 
on  the  notes  secured  by  the  trust  deeds  and  that  the  principal 
thereof  would  have  to  be  paid  when  due,  but  he  insists  here 
in  his  bill  that  he  was  misled  by  the  statements  made  by 
Barsaloux  when  he  (the  appellant)  returned  from  military 
service,  and  being  a  resident  of  another  State  he  was  im- 
familiar  with  legal  process  and  proceedings  in  this  State. 
Of  course,  his  lack  of  knowledge  of  court  procedure  here 
would  be  no  legal  excuse  for  his  failure  to  protect  his  in- 
terests in  the  property  in  which  he  had  an  equity.  The  bill 
charges  that  the  claimant,  Paul  K.  Barsaloux,  knew  that 
appellant's  residence  was  Indianapolis,  and  not  Gary,  In- 
diana, as  given  in  the  affidavit  of  non-residence.  While  the 
original  bill  was  filed  in  the  foreclosure  proceedings  by 
Phillips  and  Paul  K.  Barsaloux  was  afterwards  made  party 


Oct. '21. J  Cain  v.  Barsaloux.  875 

complainant,  the  bill  in  this  proceeding  does  not  clearly  set 
out  the  time  when  the  affidavit  as  to  the  non-residence  of 
appellant  was  filed  in  the  original  foreclosure  proceedings. 
The  bill  here  is  somewhat  loosely  drawn,  but,  fairly  con- 
strued, we  think  it  must  be  held  that  it  charges  that  the 
affidavit  of  non-residence  was  made  by  Paul  K.  Barsaloux, 
or  some  one  for  him,  after  he  became  complainant;  that 
both  he  and  the  receiver,  James  G.  Barsaloux,  knew  that 
the  residence  of  appellant  was  Indianapolis,  and  that  the 
affidavit  of  non-residence,  upon  which  the  order  of  default 
was  based,  fixes  his  residence  at  Gary  instead  of  Indianapo- 
lis. The  general  demurrer  to  the  bill,  which  was  sustained, 
admits  the  misrepresentation  by  the  affidavit  as  to  the  place 
where  appellant  resided  and  amounts  to  an  admission  of 
fraud,  according  to  the  legal  effect  of  a  demurrer,  in  ob- 
taining jurisdiction  of  appellant.  While  the  bill  is  not  very 
accurately  drawn  in  this  case,  we  think  it  sets  up  sufficient 
ground  for  equitable  relief  for  appellant  as  to  the  lack  of 
notice  of  service  by  publication  upon  him.  If  sufficient 
ground  is  stated  in  a  bill  for  equitable  relief,  a  demurrer  to 
it  should  be  overruled,  however  imperfect  the  manner  of 
the  statement  of  the  cause  of  action  may  be.  21  Corpus 
Juris,  440;  JVormley  v.  Wormley,  207  111.  411 ;  Cohen  v. 
Segal,  253  id.  34;  Seymour  v.  Woodstock  Traction  Co. 
281  id.  84. 

The  ground  of  the  special  demurrer  filed  in  the  trial 
court  in  this  case  was  that  the  offer  to  return  the  $900  was 
upon  a  condition,  and  the  argument  is  that  the  tender,  to 
be  valid,  must  be  for  a  specific  amount  and  made  without 
condition.  There  is  no  question  as  to  the  manner  of  mak- 
ing the  tender  or  keeping  it  good,  and  appellees  do  not 
contend  that  the  amoimt  of  $900  is  not  the  proper  amount 
nor  raise  the  question  of  interest.  The  only  condition  at- 
tached to  the  tender  was  that  the  relief  prayed  for  in  the 
bill  should  be  granted.  We  do  not  think  the  offer  to  re- 
turn the  $900  upon  the  granting  of  the  relief  was  a  condi- 
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tional  offer  which  in  any  sense  restricted  the  tender.     It 
was  nothing  more  than  is  usually  contemplated  in  any  case 
where  affirmative  relief  is  asked  in  equity.    Where  one  is 
not  defending  against  a  claim  but  is  seeking  affirmative  re- 
lief, to  which,  as  a  condition  precedent,  it  is  essential  that 
he  tender  an  amount  due,  the  payment  of  the  money  into 
court  does  not  transfer  the  title  to  tlie  other  party  but  it 
remains  in  the  one  making  the  tender,  subject  to  the  final 
outcome' of  the  suit.     (26  R.  C.  L.  658.)     It  is  sufficient 
for  the  one  fiHng  a  bill,  to  offer  by  the  bill  to  bring  in  his 
money  whenever  the  claim  is  liquidated  and  he  has  a  decree 
for  performance.     (26  R.  C.  L.  660;    Clark  v.  Weis,  87 
111.  438. )    It  was  held  in  Monalum  v.  Moore,  yy  Am.  Dec. 
(Mich.)  468,  that  a  tender  made  to  secure  possession  of 
property  cannot  be  called  conditional  because  it  is  accom- 
panied with  a  demand  for  the  property,  and  authorities  in 
a  note  to  the  last  cited  case,  on  page  477,  hold  that  the 
tender  may  be  coupled  with  such  conditions  as  the  party 
making  it  has  the  right  to  impose,  such  as  that  he  shall  re- 
ceive what  the  payment  or  a  tender  legally  made  would  en- 
title him  to.    See,  also,  to  the  same  effect,  Johnson  v.  Cror 
nage,  45  Mich.  14 ;  Loughborough  v.  McNevin,  74  Cal.  250; 
Cass  V.  Higenbotam,  100  N.  Y.  248;  Halpin  v.  Phenix  Ins, 
Co,  118  id.  165. 

We  do  not  consider  the  reasoning  of  this  court  in  Dtin- 
bar  V.  Springer,  256  111.  53,  as  controlling  on  this  point 
There  the  tender  contained  a  condition  requiring  a  correc- 
tion in  a  declaration  of  trust  before  the  tender  should  be 
effective.  Our  attention  has  been  called  to  no  decision  in 
this  State,  and  we  are  aware  of  none,  that  in  any  way  con- 
flicts with  tilt  authorities  heretofore  cited  from  other  juris- 
dictions, that  a  tender  may  be  coupled  with  such  conditions 
as  the  party  making  it  has  the  right  to  impose;  that  such 
a  tender  is  not  conditional  in  the  sense  that  term  is  usually 
used  in  the  law.  We  think  the  tender  made  in  this  case 
complied  with  this  rule. 
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Other  questions  are  raised  in  the  briefs  which  need 
not  be  discussed  in  view  of  the  conclusion  we  have  reached 
that  it  must  be  assumed  from  the  allegations  of  the  bill, 
admitted  by  the  demurrer,  that  the  obtaining  of  the  quit- 
claim deed  and  the  service  by  publication  in  the  original 
foreclosure  proceedings  were  fraudulent  as  to  appellant. 

The  decree  of  the  trial  court  will  be  reversed  and  the 
cause  remanded,  with  directions  to  permit  appellees  to  an- 
swer appellant's  bill  of  complaint  herein  if  they  so  desire, 
and  for  such  further  proceedings  as  to  justice  and  right 
may  appertain. 

Reversed  and  remanded,  with  directions. 


(No.  14009. — ^Judgment  reversed.) 
Chari^es  a.  Smith  &  Co.,  Plaintiff  in  Error,  vs.  The  In- 
DUSTRiAi,  Commission  et  al. — (Frances  Pawei^Ezyk, 
Admx.  Defendant  in  Error.) 


Opinion  filed  October  22,  ig2i, 

1.  Workmen's  compensation — definition  of  the  word  "casual" 
The  word  "casual"  ordinarily  means  that  which  comes  without 
regularity  and  is  occasional,  as  distinguished  from  its  antonyms, 
which  are  "regular,"  "systematic,"  "periodic"  and  "certain." 

2.  Same — when  an  employment  is  casual.  An  employment  for 
one  job  is  casual,  under  the  Compensation  act  of  1913,  when  it 
cannot  be  characterized  as  permanent  or  periodically  regular  but 
occurs  by  chance,  or  with  the  intention  and  understanding  on  the 
part  of  both  employer  and  employee  that  it  shall  not  be  continuous. 

3.  Same — when  workman  is  casually  employed  to  unload  lum- 
ber. A  workman  who  is  injured  while  unloading  a  car  of  lumber 
for  a  person  who  is  not  his  regular  employer  is  but  casually  em- 
ployed, within  the  meaning  of  the  Compensation  act  of  1913,  al- 
though he  had  done  such  work  for  the  employer  at  various  times 
when  he  had  nothing  else  to  do  but  without  any  arrangement  that 
he  should  help  to  unload  cars  whenever  they  came  in. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 
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W11.UAM  E.  RafFERTY,  for  plaintiff  in  error. 

RoYAi,  W.  Irwin,  and  Ewart  Harris,  for  defendant 
in  error. 

Mr.  Chieb'  Justice  Stone  delivered  the  opinion  of  the 
court : 

On  December  2,  191 5,  John  Murowski  was  injured 
while  employed  by  plaintiff  in  error  in  unloading  a  car  of 
lumber  and  he  applied  to  the  Industrial  Commission  for 
compensation.  The  arbitrator  awarded  compensation  in  the 
sum  of  six  dollars  per  week  for  a  period  of  eleven  weeks  for 
temporary  total  incapacity  and  a  further  sum  of  six  dollars 
per  week  for  a  period  of  twenty  weeks  for  the  loss  of  one 
finger  of  his  right  hand.  On  appeal  this  award  was  con- 
firmed by  the  Industrial  Commission,  and  later  by  the  circuit 
court  of  Cook  county.  Murowski  having  died,  Frances 
Pawelezyk,  the  defendant  in  error,  was  appointed  adminis- 
tratrix of  his  estate. 

Murowski  was  a  moulder  by  trade  and  was  not  regularly 
employed  by  plaintiff  in  error,  and  its  sole  contention  is  that 
the  work  of  Murowski  was  casual  and  not  regular. 

Section  5  of  the  Workmen's  Compensation  act,  as  it  read 
when  the  injury  occurred,  is  in  part  as  follows :  "The  term 
'employee'  as  used  in  this  act  shall  be  construed  to  mean 
*  *  *  every  person  in  the  service  of  another  under  any 
contract  of  hire,  express  or  implied,  oral  or  written,  ♦  ♦  * 
but  not  inchiding  any  person  whose  employment  is  but 
casual  or  who  is  not  engaged  in  the  regular  course  of  trade, 
business,  profession  or  occupation  of  his  employer." 

The  ordinary  definition  of  the  word  "casual"  is,  that 
which  comes  without  regularity  and  is  occasional,  as  dis- 
tinguished from  its  antonyms,  which  are  "regular,"  "sys- 
tematic," "periodic"  and  "certain."  Where  the  employment 
for  one  job  cannot  be  characterized  as  permanent  or  periodi- 
cally regular  but  occurs  by  chance,  or  with  the  intention  and 
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understanding  on  the  part  of  both  empJoyer  and  employee 
that  it  shall  not  be  continuous,  it  is  casual.  (Consumers'  Oil 
Co.  V.  Indtistrial  Com.  289  111.  423.)  In  this  case  the  tes- 
timony of  the  applicant,  Murowski,  was:  "I  just  came 
through  there  [referring  to  the  plaintiff  in  error's  lumber 
yard]  and  he  asked  me  if  I  wanted  to  work;  I  had  been 
working  for  the  Chicago  Stove  Works  for  years  and  years." 
He  also  testified  that  he  had  worked  for  the  plaintiff  in  error 
ten  or  fifteen  times  on  different  occasions  for  a  day  or  two 
and  sometimes  half  a  day.  It  is  evident  from  the  record 
that  Murowski's  employment  by  plaintiff  in  error  was  not 
regular  but  occurred  by  chance.  There  is  no  evidence  of 
any  arrangement  between  him  and  plaintiff  in  error  that  he 
should  have  the  work  of  helping  to  unload  cars  whenever 
they  came  in,  but  on  those  instances  when  he  did  work  for 
plaintiff  in  error  it  was  because  he  happened  to  be  out  of 
employment  and  was  called  upon  to  help  on  that  particu- 
lar job. 

Defendant  in  error  contends  that  this  case  comes  within 
the  case  of  Sabella  v.  Brasileiro,  86  N.  J.  L.  505.  With  this 
we  cannot  agree.  In  that  case  the  employee  was  one  of  the 
class  of  stevedores  who  held  themselves  ready  to  respond 
when  called  upon.  That  was  their  regular  business,  and  the 
evidence  showed  that  the  work  in  which  the  employee  was 
engaged  at  the  time  of  his  injury  was  work  in  which  he  was 
regularly  employed ;  that  it  was  understood  that  he  was  to 
hold  himself  ready  for  such  employment.  There  is  no 
evidence  here  that  such  was  the  case,  so  far  as  Murowski 
was  concerned. 

We  are  of  opinion  that  under  the  rule  laid  down  in  this 
State  the  employment  of  Murowski  was  casual.  The  judg- 
ment of  the  circuit  court  affirming  the  award  will  therefore 

be  reversed.  Judgment  reversed. 
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(No.  14066. — Reversed  and  remanded.) 

LuTHY  &  Co.,  Appellee,  vs.  Henry  C.  Paradis  et  al. 

Appellants. 

Opinion  filed  October  22,  ip2i. 

1.  Evidence — testimony  of  adverse  party  called  as  witness  must 
be  taken  as  true  in  absence  of  countervailing  evidence.  While  a 
complainant  is  not  bound  by  the  testimony  of  the  defendant,  whom 
he  calls  as  his  witness,  and  may  show  the  truth  by  any  competent 
testimony  even  in  direct  contradiction  of  the  defendant's  testi- 
mony, yet  he  cannot  call  in  question  such  witness*  credibility,  and 
that  part  of  the  testimony  which  makes  in  favor  of  the  witness 
must  be  considered  as  well  as  that  against  him  and  must  be  taken 
as  true  if  there  is  no  countervailing  testimony. 

2.  Creditors*  bills — no  fraud  is  presumed  where  a  husband 
makes  deeds  in  settlement  of  indebtedness  to  wife.  While  a  hus- 
band who  makes  a  voluntary  conveyance  to  his  wife  and  afterward 
becomes  insolvent  must  disprove  the  implication  of  fraud  as  to 
creditors,  yet  he  may  deal  with  his  wife  or  relatives  in  business 
matters  and  protect  them  by  conveyances  in  satisfaction  of  exist- 
ing indebtedness  if  done  in  good  faith,  as  relationship  does  not,  of 
itself,  presuppose  fraud  or  show  the  absence  of  a  bona  fide  debt 

3.  Same — rule  where  defendant's  deeds  to  his  wife  purport  to 
be  for  a  consideration.  In  a  creditor's  bill  proceeding  to  set  aside 
the  defendant's  deeds  to  his  wife,  which  purport  to  be  for  a  valu- 
able consideration,  the  complainant  must  introduce  evidence  that 
there  was  no  consideration  for  the  deeds  before  the  defendant  can 
be  required  to  introduce  evidence  to  disprove  fraud,  as  the  burden 
is  upon  the  complainant  to  show  that  the  transaction  was  fraudu- 
lent and  that  the  conveyances  were  void. 

4.  Same — what  testimony  is  hearsay  as  against  the  defendant. 
In  a  creditor's  bill  proceeding  to  set  aside  the  defendant's  deeds 
to  his  wife,  testimony  of  an  attorney  that  the  notary  public  told 
him  one  of  the  deeds  was  sent  away  to  be  recorded  immediately 
after  it  was  acknowledged  is  hearsay  as  against  the  defendant  and 
is  incompetent. 

5.  Same — rule  where  void  sale  of  personal  property  to  wife  is 
set  aside — execution.  Where  personal  property,  the  subject  of  a 
void  sale  from  husband  to  wife,  is  by  their  act  placed  beyond  reach 
of  legal  process,  a  prior  judgment  creditor  is  entitled  to  recover 
its  value  from  the  wife  if  the  husband  is  insolvent;  but  it  is  error 
to  authorize  an  execution  against  her  property  for  more  than  the 
evidence  shows  such  value  to  be. 
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6.  Same — zvhen  sate  of  personal  property  must  comply  with  sec-- 
Hon  p  of  Husband  and  Wife  act.  A  sale  of  personal  property  by 
a.  debtor  to  his  wife,  with  whom  he  is  living,  is  void  as  to  creditors 
unless  the  transaction  complies  with  section  9  of  the  Husband  and 
'Wife  act,  which  requires  the  transfer  to  be  acknowledged  and  re- 
corded the  same  as  a  chattel  mortgage. 

7.  Same — when  sale  must  comply  with  Bulk  Sales  act.  A  sale 
of  personal  property  from  husband  to  wife  which  fs  intended  to 
be  a  transfer  of  the  merchandise  and  good  will  of  the  husband's 
business  is  void  as  to  creditors  of  the  husband  where,  no  attempt 
is  made  to  comply  with  section  i  of  the  Bulk  Sales  act. 

AppEai;  from  the  Circuit  Court  of  Kankakee  county; 
the  Hon.  Arthur  W.  DeSei^m,  Judge,  presiding. 

E.  P.  Harney,  and  A.  L.  Granger,  for  appellants. 

C.  M.  CtAY  BuNTAiN,  and  W.  R.  Hunter,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

On  March  lo,  19 19,  Luthy  &  Co.,  a  corporation,  filed 
a  bill  in  the  circuit  court  of  Kankakee  county  alleging  the 
recovery  of  a  judgment  on  May  9,  1917,  in  the  circuit 
court  of  that  county,  against  Henry  C.  Paradis  for  $1881, 
the  issue  of  an  execution  and  the  return  of  the  execution 
unsatisfied.  The  bill  alleged,  among  other  things,  that 
Paradis  on  July  29,  1914,  being  indebted  to  the  com- 
plainant, made  his  promissory  note  for  $1800,  with  in- 
terest at  six  per  cent,  falling  due  on  January  i,  191 5; 
that  at  the  time  he  was  the  owner  of  certain  real  estate  in 
the  city  of  Momence;  that  suit  was  commenced  upon  the 
promissory  note  on  September  20,  1916,  and  after  the  com- 
mencement of  the  suit  Paradis  executed  a  deed  to  Carrie  C. 
Paradis  for  his  real  estate  in  the  city  of  Momence,  which 
on  its  face  bears  date  December  13,  1912,  and  was  filed  for 
record  on  September  30,  1916;  that  Carrie  C.  Paradis  paid 
no  consideration  for  the  transfer  and  Henry  C.  Paradis 
received  none  but  the  conveyance  was  made  fraudulently. 
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for  the  purpose  of  hindering  and  delaymg  the  complainant; 
that  on  October  2,  1916,  Paradis  made  a  warranty  deed, 
which  was  filed  for  record  on  the  same  day,  conveying  to 
Carrie  C.  Paradis  the  same  premises,  but  that  there  v/as 
no  consideration  for  such  conveyance  and  that  it  was  made 
for  the  purpose  of  hindering  and  delaying  the  complainant 
The  bill  further  alleged  that  Paradis  was  engaged  in  the 
sale  of  agricultural  implements  at  wholesale  and  retail  in 
the  city  of  Momence,  and  that  he  made  a  pretended  sale 
of  his  personal  property  and  business  to  his  wife,  Carrie  C. 
Paradis,  without  consideration,  that  he  might  conduct  his 
business  in  the  name  of  his  wife  and  thereby  defeat  his 
creditors.  The  bill  sought  to  have  the  two  deeds  and  the 
sale  of  the  personal  property  set  aside.  Answers  were  filed 
and  the  cause  was  heard  in  open  court.  The  court  rendered 
a  decree  setting  aside  the  deeds  and  the  sale  of  the  personal 
property,  authorizing  the  sheriff  to  levy  upon  and  sell  all 
the  real  estate  in  satisfaction  of  the  judgment,  and,  if  the 
proceeds  of  such  sale  were  not  sufficient  to  pay  the  judg- 
ment, authorizing  execution  against  the  property  of  Carrie 
C.  Paradis  to  tlie  amount  of  $1321.50.  The  defendants 
have  appealed  from  this  decree. 

The  complainant,  to  establish  the  allegations  of  its  bill, 
offered  the  defendants  as  witnesses  and  examined  them  in 
regard  to  the  transaction.  From  their  testimony  it  appears 
that  Henry  C.  Paradis  was  the  postmaster  in  Momence 
from  1903  to  191 3;  that  his  wife,  to  whom  he  had  been 
married  in  1882,  was  the  daughter  of  L.  B.  Clark,  president 
of  the  Momence  State  and  Savings  Bank;  that  upon  her 
marriage  she  had  been  given  $1000  by  her  father  and  a 
like  sum  by  her  mother  and  for  a  year  and  a  half  before 
had  been  earning  money  as  a  school  teacher.  From  1903 
to  191 3  she  worked  in  the  post-office  at  a  salary  of  $60  a 
month,  and  she  was  the  owner  of  a  farm  of  120  acres  worth 
$100  an  acre,  a  home  in  Momence  worth  $8000,  and  seven 
other  houses,  which  she  rented.    She  began  to  lend  money 
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to  her  husband  immediately  after  their  marriage,  the  loans 
being  evidenced  by  notes  which  he  gave  her.    On  September 
23,   191 1,  as  evidence  of  his  indebtedness  to  her,  he  exe- 
cuted two  promissory  notes  of  $2000  each  and  one  for 
$450,  and  to  secure  them  executed  a  mortgage  on  a  part  of 
the  property  in  controversy  here.    On  December  13,  1912, 
he  executed  a  quit-claim  deed  conveying  the  real  estate  in 
controversy  to  his  wife  for  an  express  consideration  of 
$4728,  which  was  the  amount  of  the  notes  secured  by  the 
mortgage,  with  interest.     His  brother,  Albert,  was  in  the 
agricultural  and  implement  business  in  Momence  and  Henry 
had  become  surety  on  his  notes.    On  December  15,  1912, 
Henry  took  over  the  implement  business  of  Albert  and 
conducted  it  afterwards  until  October  2,   19 16,  when  he 
executed  a  bill  of  sale  conveying  the  good  will  and  part  of 
the  stock  of  the  business  to  his  wife,  intending  to  convey 
It  all  for  a  consideration  of  $200,  which  she  paid  him.    This 
bill  of  sale  was  recorded  on  March  2,  191 7.     At  the  time 
the  quit-claim  deed  was  executed  it  was  agreed  that  Henry 
should  be  allowed  to  redeem  the  premises  within  a  year  and 
that  the  deed  should  not  be  recorded  for  that  length  of  time. 
The  appellee  claims  that  it  is  not  bound  by  the  testi- 
mony of  the  appellants  though  it  called  them  as  its  wit- 
nesses but  that  the  truth  may  be  shown  by  any  competent 
testimony,  even  in  direct  contradiction  of  what  the  appel- 
lants, as  witnesses  for  the  appellee,  may  have  testified  to. 
There  is  no  doubt  that  this  is  the  law.    The  trouble  about 
its  application  to  this  case  is  that  there  is  no  other  compe- 
tent testimony  contradicting  the  testimony  of  the  appel- 
lants.    The  fact  that  they  may  have  been  impeached  by 
inconsistencies  in  their  testimony  or  contradictory  state- 
ments will  not  supply  the  lack  of  proof  of  the  essential 
elements  of  the  complainant's  case.    A  party  who  calls  his 
adversary  as  a  witness  cannot  call  in  question  the  latter's 
credibility.     That  part  of  his  testimony  which  makes  in 
favor  of  the  witness  must  be  considered  as  well  as  that 
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against  him,  and  if  there  is  no  countervailing  testimony  it 
must  be  taken  as  true.  Sawyer  v.  Moyer,  109  111.  461; 
Bowman  v.  Ash,  143  id.  649;  American  Hoist  and  Derrick 
Co.  V.  Hall,  208  id.  597. 

The  appellants  testified  that  after  the  date  of  the  quit- 
claim deed  Mrs.  Paradis  paid  the  taxes  on  the  property  and 
collected  the  rents  for  it.  In  the  year  1914  a  fire  occurred 
which  destroyed  the  building  in  which  Henry  was  conduct- 
ing the  business  and  $800  insurance  was  collected.  Mrs. 
Paradis  testified  it  was  paid  to  her,  and  Henry  testified  it 
was  paid  to  him  and  he  paid  it  out  on  his  debts.  He  wrote 
nine  letters  to  the  complainant  between  February  13,  1913, 
and  August  14,  19 16,  asking  further  time  in  which  to  pay 
his  debt  to  it,  giving  excuses  for  not  paying  and  promising 
to  pay.  One  excuse  was  that  he  had  a  large  amount  of 
taxes  to  pay.  In  one  letter  he  stated  that  he  had  a  $4500 
fire  with  only  $800  insurance,  and  that  was  what  was  making 
him  hard  up.  A  statement  of  his  financial  condition  made 
to  the  Momence  State  and  Savings  Bank  was  also  introduced 
in  evidence,  in  which  he  claimed  to  own  real  estate  valued 
at  $23,000,  subject  to  mortgages  amounting  to  $10,500. 
The  appellee  claims  that  these  letters  and  statements  are  so 
inconsistent  with  the  testimony  of  Paradis  as  to  render  it 
unworthy  of  belief.  Assuming  that  the  complainant  having 
offered  him  as  a  witness  is  entitled  to  impeach  his  credibility 
and  to  show  that  he  is  unworthy  of  belief,  the  effect  of 
doing  so  would  be  only  to  eliminate  his  testimony  from  con- 
sideration. The  statements  contained  in  his  letters  and  his 
financial  statement  are  not  competent  evidence  against  his 
wife.  They  were  not  made  under  oath  or  subject  to  cross- 
examination,  and  could  have  no  effect,  so  far  as  she  was 
concerned,  to  establish  the  truth  of  the  statements.  They 
could  have  no  other  effect  than  to  impeach  his  credibility. 
They  do  not  affect  the  testimony  of  his  wife,  who  is  not 
shown  to  have  authorized  them  or  had  any  knowledge  of 
them. 
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Mrs.  Paradis  testified  that  she  did  not  get  any  rent  from 
the  building  occupied  by  her  husband  and  afterward  said 
he  paid  her  $30  a  montli.  She  testified  that  she  did  not 
know  Henry  owed  anyone  but  herself,  but  later  admitted 
she  knew  of  an  indebtedness  of  $6500,  which  was  secured 
by  a  prior  mortgage  on  the  premises;  that  she  paid  taxes, 
made  repairs  and  collected  the  insurance  money  after  the 
fire,  directly  contrary  to  the  statements  of  her  husband  in 
the  letters  and  financial  statement  which  have  been  men- 
tioned. She  claimed  that  she  owned  the  property,  yet  she 
did  not  know  the  names  of  her  tenants  or  the  amounts  of 
rent  they  paid.  She  testified  that  she  assumed  the  mort- 
gages on  the  real  estate,  though  such  assumption  was  not 
mentioned  in  the  deeds.  If  it  is  admitted  that  her  testimony 
is  impeached  by  its  inconsistencies  and  contradictions,  yet 
these  inconsistencies  and  contradictions  had  no  force  to 
prove  the  allegations  of  fraud  which  were  contained  in  the 
bill  of  complaint,  and  the  allegations  of  the  bill  are  left 
without  any  support  in  the  evidence  except  such  inferences 
as  may  arise  from  the  withholding  of  the  quit-claim  deed 
from  the  record  until  suit  was  brought  by  the  appellee  on 
its  note;  the  payment  of  taxes  through  Henry  C.  Paradis, 
which  is  shown  by  the  tax  books,  though  both  husband  and 
wife  testified  that  the  taxes  were  paid  by  the  husband  for 
the  wife;  the  execution  of  the  warranty  deed  of  October  2, 
19 1 6,  and  the  execution  of  the  mortgage  in  191 1.  There  is 
nothing  in  all  this  evidence  to  establish  the  fraud  charged  in 
the  bill,  unless  the  mere  fact  of  the  relation  of  husband  and 
wife  raises  a  presumption  of  fraud  in  transactions  between 
them  which  casts  upon  them  the  burden  of  proof  to  over- 
come it  Where  a  husband  makes  a  voluntary  conveyance 
to  his  wife  and  afterward  becomes  insolvent,  the  burden  of 
proof  is  on  him  to  disprove  the  implication  of  fraud  as  to 
creditors  at  the  time  of  making  the  conveyance.  (Dillman 
V.  Nadelhoffer,  162  111.  625.)  A  husband  may,  however, 
deal  with  his  wife  or  relatives  in  business  matters  and 
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protect  them  by  conveyances  in  satisfaction  of  existing  in- 
debtedness if  done  in  good  faith.  Relationship  is  merely 
a  circumstance  that  may  excite  suspicion,  but  will  not,  of 
itself,  amount  to  proof  of  fraud  or  show  the  absence  of  a 
bona  fide  debt.  (Htiglies  v.  Noyes,  171  111.  575 ;  American 
Hoist  and  Derrick  Co,  v.  Hall,  supra;  Merchants  Nat,  Bank 
V.  Lyon,  185  111.  343;  Ayers  Nat.  Bank  v.  Barber,  287  id. 
182.)  There  was  no  presumption  of  fraud -which  required 
the  defendants  to  introduce  proof  to  overcome  it.  The 
mortgage  and  the  deeds  purported  to  be  for  a  valuable  con- 
sideration. Before  the  burden  to  disprove  fraud  could  be 
cast  upon  the  defendants  it  was  necessary  for  the  complain- 
ant to  introduce  evidence  that  there  was  no  valuable  consid- 
eration. There  is  no  such  evidence  in  the  record.  While 
the  court  will  carefully  scrutinize  transactions  between  hus- 
band and  wife,  it  cannot  relieve  the  complainant  of  the 
burden  of  producing  evidence  tending  to  show  that  the 
transaction  was  fraudulent  or  that  the  conveyance  was  void. 
Bowman  v.  Ash,  supra;  Sawyer  v.  Moyer,  supra, 

John  A.  Mayhew,  a  lawyer  of  Momence,  who  repre- 
sented the  appellee  in  the  suit  brought  on  the  $1800  note, 
testified  that  before  the  suit  was  brought  he  investigated 
the  state  of  the  record  title  to  the  real  estate  and  after  bring- 
ing suit  talked  with  J.  W.  Tower,  the  notary  public  who 
took  the  acknowledgment  of  the  quit-claim  deed,  and  that 
Tower  told  him  that  the  deed  was  sent  to  Kankakee  to  be 
recorded  immediately  after  it  was  acknowledged.  Tower 
denied  having  made  the  statement,  but,  in  any  event,  this 
statement  was  not  evidence  against  the  defendants,  as  to 
whom  it  was  mere  hearsay. 

The  court  erred  in  setting  aside  the  mortgage  and  deeds 
to  the  real  estate. 

A  bill  of  sale  of  the  personal  property  was  prepared  by 
J.  W.  Tower,  who  was  a  notary  public  and  justice  of  the 
peace.  Paradis  produced  on  the  trial  an  invoice  of  the 
goods,  which  he  testified  he  had  prepared  as  the  goods 
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intended  to  be  conveyed.  The  original  invoice,  the  bill  of 
sale  and  the  justice  of  the  peace  docket  on  which  the  bill 
of  sale  was  entered  have  been  certified  to  us  and  no  two  of 
them  agree.  The  invoice  listed  all  the  articles  named  in  the 
bill  of  sale,  but  on  the  docket  appeared  four  Acme  binders 
and  an  Acme  mower  which  appeared  neither  in  the  invoice 
nor  the  bill  of  sale.  The  bill  of  sale  omitted  some  articles 
which  appeared  in  the  invoice  and  some  which  also  appeared 
on  the  docket  and  the  docket  contained  a  number  of  items 
that  did  not  appear  in  the  bill  of  sale.  All  the  items  men- 
tioned in  the  bill  of  sale  appear  on  the  docket,  and  some 
articles  invoiced  appear  neither  on  the  docket  nor  bill  of 
sale.  The  only  apparent  explanation  of  these  discrepan- 
cies is  that  Tower  used  the  invoice  both  in  drawing  the 
bill  of  sale  and  in  making  his  record  and  in  neither  case 
copied  it  correctly.  The  record  of  the  bill  of  sale  on  March 
2,  191 7,  shows  that  the  certificate  of  acknowledgment  was^ 
signed,  "].  W.  Tower,  Notary  Public,"  but  the  original 
document,  which  has  been  certified  to  us,  now  shows  follow- 
ing the  title,  "Notary  Public,"  the  words,  "and  Justice  of 
the  Peace,"  apparently  written  in  a  different  inlc.  Tower 
testified  that  these  last  five  words  were  written  at  the  time 
the  bill  of  sale  was  drawn.  They  also  appear  on  the  docket 
in  different  ink  from  the  rest  of  the  page,  and  there  is  a 
strong  inference  that  in  both  cases  they  were  added  after 
March  2,  191 7. 

The  bill  of  sale  failed  to  comply  with  section  9  of  chap- 
ter 68  of  the  Revised  Statutes,  which  provides  that  "where 
husband  and  wife  shall  be  living  together,  no  transfer  or 
conveyance  of  goods  and  chattels  between  such  husband  and 
wife  shall  be  valid  as  against  the  rights  and  interests  of 
any  third  person,  unless  such  transfer  or  conveyance  be  in 
writing,  and  be  acknowledged  and  recorded  in  the  same  man- 
ner as  chattel  mortgages  are  required  to  be  acknowledged 
and  recorded  by  the  laws  of  this  State,  in  cases  where  the 
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possession  of  the  property  is  to  remain  with  the  mortgagor;" 
and  sections  2  and  3  of  chapter  95  of  the  Revised  Statutes, 
which  provide  that  such  chattel  mortgages  shall  be  acknowl- 
edged before  a  justice  of  the  peace  and  an  entry  made  by 
him  in  his  docket  showing  a  description  of  the  property  as  in 
the  mortgage.  The  bill  of  sale  purported  to  be  acknowl- 
edged before  a  notary  public,  and  the  docket  entry  failed  to 
describe  the  property  as  it  was  described  in  the  bill  of  sale. 
No  effort  was  made  to  comply  with  section  i  of  the  Bulk 
Sales  act.  (Laws  of  1913,  p.  258.)  The  sale  was  intended 
to  be  a  sale  of  the  merchandise  and  good  will  of  Henry  C. 
Paradis'  business.  The  evidence  shows  that  the  items  con- 
veyed, most  of  which  had  been  through  the  fire  of  1914, 
were  worth  $200.  This  did  not  include  four  Acme  binders 
and  an  Acme  mower.  With  regard  to  these,  Paradis  testi- 
fied that  if  there  were  any  turned  over  they  had  been 
through  the  fire  and  consequently  had  no  value  except  as 
junk.  This  was  all  the  evidence  as  to  the  value  of  the 
articles. 

Appellee  claims  that  eight  Litchfield  spreaders  which 
were  invoiced  as  junk  had  an  actual  value  of  $125  each. 
This  claim  is  based  on  testimony  that  in  191 7  Morgan 
Madsen,  a  farmer,  bought  a  Litchfield  spreader  of  Paradis 
and  paid  $125  for  it  and  there  was  another  spreader  of  the 
same  kind  there  also.  The  place  where  the  spreader  was 
located  was  in  the  barn  of  Charles  Wiltse,  who  also  was  a 
farmer.  There  was  no  evidence  connecting  tliC  two  new 
spreaders  with  the  eight  listed  as  junk.  There  is  evidence 
that  certain  witnesses  saw  no  such  spreaders  in  the  debris 
after  the  fire,  but  such  evidence  is  of  no  value.  There  is  no 
evidence  to  show  what  goods  were  turned  over  by  Paradis 
to  his  wife  or  what  their  value  was  except  his  testimony. 
The  decree  was  therefore  erroneous  in  awarding  execution 
against  her  for  $1321.50. 

The  sale  of  the  personal  property  was  void  as  against  the 
appellee.    The  property  by  the  act  of  the  appellants  has  been 


Oct. '21.]  The  People  v.  Hamilton.  389 

placed  beyond  the  reach  of  legal  process.    It  was  equitable 
that  they  should  respond  to  the  appellee  for  its  value. 

The  judgment  will  be  reversed  and  the  cause  will  be 
remanded  to  the  circuit  court,  with  directions  to  enter  a 
decree  dismissing  the  bill  as  to  the  real  estate  for  want  of 
equity  and  ordering  Carrie  C.  Paradis  to  pay  to  the  com- 
plainant $200  within  five  days  of  the  entry  of  the  decree  and 
in  default  of  such  payment  awarding  execution  for  that 
amount,  and  making  such  order  in  regard  to  the  costs  as  may 

"  *       Reversed  and  remanded,  with  directions. 


(No.  13950. — ^Judgment  affirmed.) 

The  People  ex  rei  F.  J.  Kaiser  et  al.  Appellees,  vs. 
R.  S.  Hamilton  et  al.  Appellants. 

Opinion  filed  October  22, 1^21. 

1.  Highways — plea  of  justification  must  show  that  reasonable 
notice  was  given  of  hearing  to  change  road  district.  Section  41  of 
the  Road  and  Bridge  law  omits  to  fix  the  length  of  time  notice  shall 
be  given  for  the  hearing  of  a  petition  to  change  the  boundaries  of 
a  road  district,  but  in  a  quo  warranto  proceeding  attacking  the 
organization  of  a  new  road  district  the  plea  of  justification  must 
show  that  the  commissioners  gave  reasonable  notice  of  such  hear- 
ing, and  the  defendants  are  bound  by  the  allegations  of  the  plea 
with  respect  to  the  time  of  posting  the  notices. 

2.  Same — what  is  reasonable  notice  of  hearing  to  change  bound- 
aries of  road  district.  In  a  proceeding  under  section  41  of  the 
Road  and  Bridge  act  for  the  alteration  of  the  boundaries  of  a  road 
district  or  the  setting  apart  of  a  district  as  a  separate  road  district 
at  least  ten  days'  notice  must  be  given  of  the  hearing  before  the 
board  of  county  commissioners. 

3.  Same — how  many  notices  must  be  posted  under  section  41 
of  Road  and  Bridge  act.  In  a  proceeding  for  the  alteration  of  the 
boundaries  of  a  road  district  or  the  setting  apart  of  a  separate  dis- 
trict by  dividing  a  district,  notices  must  be  posted  in  not  less  than 
five  of  the  most  public  places  of  the  district,  and  if  the  alteration 
affects  more  than  one  district  then  there  must  be  not  less  than  five 
notices  in  each  of  the  several  road  districts  interested. 
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4.  Quo  WARRANTO— />Z^a  of  justification  must  show  valid  title  to 
office,  A  plea  of  justification  in  a  quo  warranto  proceeding  must 
show  specifically  that  the  defendant  has  a  valid  title  to  the  office 
which  is  questioned,  and  the  People  are  not  bound  to  show  anything. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  E.  S.  Smith,  Judge,  presiding. 

J.  O.  Priest,  for  appellants. 

Carl  E.  Robinson,  State's  Attorney,  Wilson  &  But- 
ler, and  William  N.  Hairgrove,  for  appellees. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court  : 

Prior  to  March  13,  1920,  road  district  No.  8  in  Morgan 
county  included  all  of  township  15,  north,  range  9,  west, 
and  half  of  township  15,  north,  range  8,  west,  being  the 
portion  which  lies  in  said  county.  Morgan  county  is  not 
under  township  organization.  March  6,  1920,  a  petition 
was  filed  with  the  board  of  county  commissioners  asking 
that  township  15,  north,  range  9,  west,  be  set  apart  as  a 
separate  road  district.  In  accordance  with  the  order  of 
the  county  commissioners  five  notices  were  posted  within 
road  district  No.  8  giving  notice  that  said  petition  would 
be  considered  by  the  board  on  the  following  Saturday, 
which  was  March  13,  1920.  The  hearing  was  held  and 
the  county  commissioners  granted  the  prayer  of  the  peti- 
tion and  created  township  15,  north,  range  9,  west,  into  a 
new  road  district,  which  they  named  road  district  No.  17. 
Subsequently,  R.  S.  Hamilton  was  elected  commissioner 
for  road  district  No.  17  and  Clark  Stevenson  was  elected 
clerk  of  said  district.  June  17,  1920,  the  State's  attorney 
filed  in  the  circuit  court  of  Morgan  county  an  information 
in  the  nature  of  quo  warranto  inquiring  by  w^hat  right  ap- 
pellants assumed  to  act  as  officers  of  road  district  No.  17. 
A  plea  was  filed  setting  forth  the  various  proceedings  by 
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which  road  district  No.  17  wq^  created  and  alleging  the 
regular  election  of  appellants  to  their  respective  offices.  A 
demurrer  was  filed  to  this  plea  and  the  demurrer  was  sus- 
tained. Appellants  were  found  guilty  of  usurping  the 
offices  as  charged  in  the  information  and  a  judgment  of 
ouster  was  entered. 

Section  41  of  the  Road  and  Bridge  law  provides  that 
counties  not  under  township  organization  shall  be  divided 
into  road  districts  by  the  county  board,  and  that  all  such 
districts,  where  it  is  practicable,  shall  be  composed  of  terri- 
tory not  less  than  a  congressional  township.  This  same 
section  gives  the  board  jurisdiction  to  alter  the  bound- 
aries of  such  districts  to  suit  the  convenience  of  the  in- 
habitants. Such  proceeding  must  be  started  by  the  filing 
of  a  petition  by  at  least  twenty  of  the  legal  voters  of  such 
road  district,  which  petition  must  set  forth  that  the  dis- 
trict as  organized  is  impracticable  and  that  the  conven- 
ience of  the  inhabitants  requires  a  change.  Before  any 
alteration  or  change  can  be  made  in  the  boundaries  of  an 
existing  road  district  the  board  of  county  commissioners 
must  cause  notice  to  be  posted  in  not  less  than  five  of  the 
most  public  places  in  the  road  district  or  each  of  the  road 
districts  interested  in  such  proposed  alterations  or  changes. 
(Barker's  111.  Stat.  pp.  3719,  3720.)  The  section  omits  to 
fix  the  length  of  time  notice  shall  be  given,  and  we  must 
therefore  hold  that  a  reasonable  time  is  meant.  The 
amended  plea  filed  by  the  appellants  alleged,  among  other 
things:  "These  defendants  further  say  that  on  March  13, 
1920,  pursuant  to  the  filing  of  said  above  named  petition 
for  the  creation  of  said  road  district  No.  17,  the  county 
board  of  Morgan  county,  Illinois,  entered  of  record  an 
order  for  the  posting  of  notices  under  the  said  petition." 
There  is  no  other  allegation  in  the  plea  as  to  the  time 
said  notices  were  piosted.  According  to  appellants'  plea, 
notices  were  posted  on  the  day  the  hearing  was  had. 
Under  no  circumstances  can  a  notice  of  that  character  be 
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construed  to  be  a  reasonable  notice.  Where  a  defendant 
to  a  qtw  warranto  proceeding  justifies,  he  must  set  out 
his  title  to  the  office  specifically.  He  must  show  on  the 
face  of  his  plea  of  justification  that  he  has  a  valid  title  to 
the  office.  (People  v.  Karr,  244  111.  374.)  The  People 
are  not  bound  to  show  anything.  Appellants  are  bound 
by  the  allegations  of  their  plea  with  respect  to  the  time 
of  posting  these  notices,  and  for  the  reason  that  the  plea 
does  not  show  that  reasonable  notice  was  given  the  de- 
murrer was  properly  sustained. 

In  subsequent  hearings  under  this  statute  the  question 
will  naturally  arise :  How  many  days'  notice  will  be  held 
to  be  a  reasonable  notice?  Under  subdivision  6  of  the 
same  chapter  provision  is  made  for  laying  out,  altering, 
vacating  and  widening  roads.  Section  76  provides  that 
whenever  the  commissioners  shall  receive  a  petition  for 
this  purpose  they  shall  give  at  least  ten  days'  notice  of  the 
time  and  place  of  the  hearing,  (Harker's  III.  Stat.  p.  3735,) 
and  under  section  84  of  the  same  act  there  is  a  provision 
for  at  least  ten  days'  notice  to  non-resident  owners  of  the 
time  fixed  for  hearing  proof  of  damages  growing  out  of 
the  establishing  or  altering  of  a  road.  At  no  place  in  the 
statute  do  we  find  a  period  of  less  than  ten  days  fixed 
where  notice  is  required  to  be  given.  Section  45  of  the 
same  act  requires  that  fifteen  days'  notice  be  given  of  the 
time  and  place,  of  holding  any  annual  or  special  election 
under  the  act.  We  must  hold,  therefore,  that  in  proceed- 
ings under  section  41  at  least  ten  days'  notice  shall  be 
given  of  the  hearing  before  the  board  of  county  com- 
missioners. If,  as  in  this  case,  it  is  sought  to  divide  an 
existing  road  district,  then  notices  shall  be  posted  in  not 
less  than  five  of  the  most  public  places  of  said  road  dis- 
trict. If  the  alteration  or  change  will  affect  more  than 
one  road  district,  then  there  must  be  not  less  than  five  no- 
tices posted  in  each  of  the  several  road  districts  interested. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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(No.  13993. — Reversed  and  remanded.) 
The  Peopi.^  of  the  State  of  Ii^unois,  Defendant  in  Er- 
ror, vs.  James  E.  Sawhh.!.,  Plaintiff  in  Error. 

Opinion  filed  October  22,  ip2i. 

1.  Criminal  law — indictment  for  confidence  game  may  charge 
obtaining  of  credit.  An  indictment  charging  the  confidence  game 
need  not  describe  the  property  obtained  but  it  is  sufficient  to  charge 
that  the  defendant  obtained  money,  property  or  credit. 

2.  Same — when  president  of  corporation  may  be  guilty  of  con- 
fidence game.  In  a  prosecution  for  the  confidence  game,  the  fact 
that  the  transaction  was  in  the  form  of  a  legitimate  contract  is  no 
defense,  if,  in  fact,  it  was  a  swindling  operation;  nor  is  it  a  de- 
fense that  the  accused  in  such  swindling  operation  used  the  con- 
fidence reposed  in  him  to  obtain  money  and  credit  for  a  corporation 
of  which  he  was  president. 

3.  Same — best  evidence  should  be  produced,  if  possible.  Ordi- 
narily, where  the  contents  of  papers,  written  or  printed,  or  of  ac- 
count books,  are  desired,  the  papers  or  the  books  themselves  should 
be  received  as  primary  evidence  to  prove  such  contents,  as  such 
documents  are  the  best  evidence  of  what  may  be  shown  therein. 

4.  Same — party  may  testify  after  examination  of  books  which 
cannot  conveniently  be  examined  in  court.  Where  the  original 
evidence  in  a  transaction  consists  of  numerous  documents,  books, 
papers  or  records  which  cannot  conveniently  be  examined  in  court 
and  the  fact  to  be  proved  is  the  general  result  of  an  examination 
of  the  whole  collection,  evidence  may  be  given  as  to  such  result  by 
any  competent  person  who  has  examined  the  documents,  provided 
the  result  is  capable  of  being  ascertained  by  calculation. 

5.  Same — ivhen  an  adverse  party  may  refer  to  books  of  account 
in  cross-examining  a  witness.  Where  a  witness  testifies  as  to  the 
result  of  his  examination  of  books  of  account  which  cannot  be  con- 
veniently examined  in  court,  the  adverse  party  is  entitled  to  cross- 
examine  the  witness  to  a  reasonable  extent  by  referring  to  the 
original  books,  where  such  books  are  accessible. 

6.  Same — cross-examination  of  expert  by  referring  to  books  of 
account  must  be  reasonable.  On  cross-examining  an  expert  witness 
who  has  testified  as  to  the  result  of  his  examination  of  books  of 
account,  counsel  should  not  be  allowed  to  go  into  all  the  details 
of  the  accounts  as  shown  on  various  pages  of  the  books,  but  suf- 
ficient cross-examination  should  be  permitted  to  show  whether  or 
not  the  witness  has  accurately  and  properly  ascertained  his  results 
from  the  books. 
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7.  Same — when  counsel  should  be  permitted  to  examine  expert, 
witness  as  to  his  qualification.  Where  a  witness  for  the  People 
in  a  confidence  game  prosecution  testifies  as  to  the  result  of  his 
examination  of  books  of  account  which  cannot  be  conveniently  ex- 
amined in  court  and  in  his  examination  in  chief  discloses  that  his 
knowledge  of  book-keeping  has  come  to  him  from  his  experience 
as  a  lawyer,  counsel  for  the  defendant  should  be  permitted  to  ex- 
amine the  witness  as  to  his  qualification  to  testify  as  an  expert. 

8.  Same — expert  should  base  his  conclusions  on  matters  found 
in  the  books  examined.  An  expert  who  is  called  to  draw  deduc- 
tions from  books  of  account  should  examine  all  of  the  books  in 
which  all  the  accounts  are  kept,  whatever  their  nature,  and  his  con- 
clusions should  be  based  only  on  the  matters  found  in  the  books 
and  not  on  oral  statements  of  people  who  have  been  connected  with 
the  business  or  on  other  hearsay  statements. 

9.  Same — when  giving  of  numerous  instructions  defining  rea- 
sonable doubt  is  error.  The  giving  of  numerous  instructions  on  the 
question  of  reasonable  doubt  is  not  to  be  commended,  and  the  giv- 
ing of  seven  such  instnictions,  two  of  which  are  duplicates,  is  error. 

10.  Same — when  instruction  as  to  reasonable  doubt  is  errone- 
ous. An  instruction  attempting  to  define  reasonable  doubt  is  er- 
roneous which  states  that  there  must  be  more  than  a  probability  of 
the  defendant's  innocence  before  the  jury  can  acquit  him. 

11.  Same — what  will  sustain  a  charge  of  obtaining  credit,  A 
charge  of  obtaining  credit  by  means  of  the  confidence  game  is  sus- 
tained by  proof  that  the  defendant,  by  abuse  of  the  confidence  re- 
posed in  him,  swindled  his  victim  by  obtaining  his  indorsement  on 
certain  notes  of  a  corporation  of  which  the  defendant  was  president, 
on  which  notes  he  obtained  money  for  the  use  of  the  corporation. 

12.  Same — instruction  should  not  refer  to  duties  of  reviewing 
court.  An  instruction  in  a  criminal  case  should  not  be  given  which 
informs  the  jury  that  in  discharging  their  functions  they  should 
not  allow  themselves  to  be  influenced  by  any  consideration  of  the 
duties  which  may,  after  the  finding  of  their  verdict,  devolve  upon 
a  reviewing  court. 

13.  Same — what  remarks  of  State's  attorney  may  be  prejudicial 
though  stricken  out.  Remarks  by  the  State's  attorney  in  his  argu- 
ment in  a  confidence  game  prosecution  referring  to  lawless  out- 
breaks of  inhabitants  who  have  destroyed  public  buildings  in  other 
communities  following  a  failure  to  convict  persons  charged  with 
atrocious  crimes  are  not  justified  and  may  be  prejudicial  even 
though  promptly  stricken  by  the  court. 

14.  Briefs — briefs  should  contain  a  concise  statement  of  case, 
A  properly  prepared  brief  should  contain  a  clear  and  concise  state- 
ment of  the  facts  in  the  case  without  mingling  therewith  the  argu- 
ment or  discussion  of  the  legal  questions  involved. 
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Writ  of  Error  to  the  Circuit  Court  of  Woodford 
county ;  the  Hon.  George  W.  Patton,  Judge,  presiding. 

Frank  J.  Quinn,  and  Ci^arence  W.  Heyi.,  (Chari^es 
V.  O'Hern,  and  Harry  C  Heyi.,  of  counsel,)  for  plain- 
tiff in  error. 

Edward  J.  Brundage,  Attorney  General,  Ernest  J. 
Henderson,  State's  Attorney,  and  Ai^bert  D.  Rodenberg, 
(Thomas  Kennedy,  and  Barnes,  Magoon  &  Black,  of 
counsel,)  for  the  People. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Plaintiff  in  error,  James  E.  Sawhill,  was  indicted  in 
the-  circuit  court  of  Woodford  county  at  the  September 
term,  1920,  certain  counts  of  the  indictment  charging  him 
with  the  confidence  game  and  others  with  false  pretenses. 
On  the  trial  of  the  case  he  was  found  guilty  under  two 
counts  charging  him  with  the  confidence  game  and  he  was 
sentenced  to  the  penitentiary.  This  writ  of  error  was  sued 
out  to  review  the  proceedings. 

The  indictment  contained  eight  counts.  The  first,  third 
and  fourth  were  quashed  by  the  trial  court.  Not  long 
after  the  evidence  for  the  People  had  been  introduced, 
mainly  in  support  of  the  second  count  of  the  indictment, 
charging  false  pretenses,  and  the  sixth  and  eighth,  charging 
the  confidence  game,  on  order  of  court  counsel  for  the  State 
were  required  to  elect  as  to  what  counts  they  would  pro- 
ceed under,  and  they  elected  to  proceed  under  the  sixth  and 
eighth  counts,  charging  the  confidence  game. 

James  E.  Sawhill,  the  plaintiff  in  error,  had  been  en- 
gaged for  years  as  a  bond  salesman  and  broker  in  Chicago 
and  other  places.  He  came  to  Peoria,  Illinois,  it  seems,  in 
the  spring  of  191 7  and  worked  for  a  company  which  had 
opened  a  brokerage  office  there  imder  the  name  of  Hen- 
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derson  &  Co.  This  company  apparently  had  but  small  suc- 
cess, and  shortly  after  plaintiff  in  error  entered  its  employ- 
ment Henderson  &  Co.  went  out  of  business  and  tlie  enter- 
prise was  taken  over  by  plaintiff  in  error  and  conducted  by 
him  under  the  name  of  Corn  Belt  Investment  Company,  the 
company  not  being  incorporated.  Plaintiff  in  error  was  the 
sole  owner.  In  the  beginning  he  had  little  or  no  capital.  He 
secured  the  furniture  and  fixtures  of  the  Henderson  &  Co. 
concern,  but  there  was  no  definite  proof  in  the  record  as  to 
what  this  furniture  was  worth.  It  was,  as  we  understand 
the  record,  all  or  partially  covered  at  that  time  by  a  chattel 
mortgage  given  to  the  landlord  to  secure  the  rent.  The  evi- 
dence tends  to  show  that  plaintiff  in  error  paid  for  this 
furniture  and  equipment  and  also  that  he  built  up  a  fairly 
successful  brokerage  business  in  the  sale  of  stocks  and 
bonds.  He  had  his  office  well  equipped  with  employees  and 
furniture  for  that  business,  buying  and  selling  high-class 
securities  and  dealing  with  good  banks  and  other  reliable 
financial  concerns.  In  November,  19 18,  he  organized  a 
Delaware  corporation  under  the  name  of  "The  Com  Bc't 
Investment  Company,"  which  was  also  licensed  to  do  busi- 
ness in  Illinois.  Its  capital  stock  was  divided  into  $50,000 
prefetred  stock  and  $100,000  common  stock.  In  organiz- 
ing this  new  company  plaintiff  in  error  took  to  himself  the 
common  stock  of  $100,000  for  his  interest,  "good  will"  and 
"going  value"  in  the  business  theretofore  conducted  by  him. 
Before  September  i,  1919,  the  capital  stock  was  increased 
from  $150,000  to  $300,000,  all  of  the  increase  being  pre- 
ferred stock,  and  plaintiff  in  error  was  chosen  president  and 
manager  of  this  new  corporation.  About  that  time  he  be- 
came acquainted  with  John  A.  Harper,  who  was  assistant 
cashier  in  a  bank  at  Eureka,  Woodford  county,  Illinois. 
He  interested  Harper  in  helping  to  sell  the  stock  of  the  new 
Corn  Belt  Investment  Company  and  securities  and  in  rais- 
ing money  among  his  neighbors  in  Eureka  and  the  farmers 
in  that  vicinity.    Plaintiff  in  error  and  Harper  together  in- 
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terested  Frank  O.  Jury,  who  was  a  farmer  in  that  vicinity, 
Pierce  A.  Felter,  a  retired  farmer  who  had  formerly  been 
county  treasurer  of  Woodford  county,  and  George  M.  Hal- 
lam,  a  farmer  and  manager  of  a  grain  elevator,  in  the  busi- 
ness of  the  Corn  Belt  Investment  Company.  Plaintiff  in 
error  and  Harper  first  talked  with  Hallam  about  buying  oil 
stock,  and  arrangements  were  made  by  the  former  to  meet 
Hallam  at  a  hotel  in  Chicago  and  go  with  him  to  investigate 
as  to  buying  oil  stock.  In  accordance  with  this  agreement 
plaintiff  in  error  met  Hallam  and  went  with  him  to%  the 
business  offices  of  Babcock-Ruston  &  Co.,  where  they  met 
president  Barnes  of  that  company,  who  was  also  president 
of  the  Globe  Oil  Company.  Hallam,  at  plaintiff  in  error's 
suggestion,  went  to  visit  the  oil  properties  in  Oklahoma  and 
plaintiff  in  error  paid  the  expenses,  apparently  through  the 
Corn  Belt  Investment  Company.  On  his  return  Hallam 
bought  1500  shares  of  oil  stock  through  plaintiff  in  error 
for  $1875.  Harper  knew  of  this  trip  and  of  the  invest- 
ment. Jury  became  a  stockholder  in  the  Com  Belt  Invest- 
ment Company  early  in  19 19.  He  and  Hallam  and  Felter 
were  elected  directors  of  that  company  on  August  25,  1919. 
Jury  appears  to  have  been  present  at  this  meeting  and  to 
have  taken  part  in  the  proceedings.  Felter  and  Hallam 
were  not  present  at  the  meeting  but  were  shortly  thereafter 
personally  notified  by  Harper  of  their  election,  and  Harper 
gave  Felter  $2500  worth  of  the  common  stock  of  the  Com 
Belt  Investment  Company,  Felter  testifying  that  Harper 
told  him  it  was  necessary  to  own  stock  in  order  to  be  a 
director.  At  this  stockholders'  meeting  on  August  25  a 
resolution  was  passed  that  the  corporation  should  issue  its 
notes  up  to  $50,000  and  discount  them  in  order  to  obtain 
ready  cash  for  use  in  the  business.  The  notes  were  not 
dated  but  were  then  and  there  prepared  for  the  signatures 
and  for  the  endorsements  of  the  directors.  Plaintiff  in  er- 
ror and  Jury  endorsed  all  of  them  at  this  meeting.  About 
August  15,  1919,  Hallam  had  been  induced  by  the  persua- 
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sions  of  Harper  and  plaintiff  in  error  to  sign  a  bond  to  the 
Central  National  Bank  of  Peoria,  with  plaintiff  in  error 
and  Jury,  to  secure  a  credit  of  $25,000  for  the  corporation. 
After  the  meeting  of  August  25  Felter  was  informed  by 
Harper  of  the  resolution  to  borrow  $50,000  on  the  corpora- 
tion's notes,  to  be  endorsed  by  all  the  directors,  and  Harper 
also  explained  to  Felter  that  tliey  needed  his  signature  on 
the  bond  for  $25,000,  heretofore  referred  to,  and  got  from 
Felter  a  statement  of  his  financial  condition.  Felter  signed 
the  notes  for  the  aggregate  of  $50,000  on  August  25,  or  a 
day  or  two  later,  and  also  signed  the  bond  for  $25,000. 
Shortly  thereafter  he  became  dissatisfied  with  the  arrange- 
ments that  had  been  made  and  insisted  on  not  continuing 
as  a  guarantor  of  tlie  Com  Belt  Investment  Company's 
credit.  The  record  tends  to  show  that  four  of  the  notes 
which  made  up  the  $50,000  had  been  discounted  by  the  Com 
Belt  Investment  Company,  the  company  receiving  therefor 
about  $15,000.  At  Felter's  insistence  the  balance  of  the 
$50,000  in  notes,  amounting  to  $35,000,  was  surrendered 
to  him  and  the  notes  were  torn  but  not  entirely  destroyed. 
They  were  introduced  in  evidence  in  a  mutilated  condition 
on  the  trial  of  plaintiff  in  error.  About  the  same  time  that 
these  notes  were  destroyed  Felter  went  to  the  Central  Na- 
tional Bank  of  Peoria,  to  which  the  security  bond  of  $25,000 
had  been  given,  and  insisted  that  no  further  credit  should 
be  given  to  the  Com  Belt  Investment  Company  by  said  bank 
because  of  his  signature  on  the  bond.  At  that  time  it  would 
appear  from  the  record  that  $11,000  security  had  been 
granted  by  said  bank  to  the  company  based  on  the  bond. 
Hallam  testified  that  some  time  before  he  signed  the 
$50,000  in  notes  and  the  bond  for  $25,000  he  had  been 
shown  a  financial  statement  of  the  Com  Belt  Investment 
Company  by  Harper.  There  is  a  sharp  dispute  in  the  briefs, 
and  the  evidence  in  the  record  is  not  clear  and  definite,  as 
to  the  statement  that  was  shown  to  Hallam.  There  can  be 
no  question  that  prior  to  August  26,  191 9,  there  was  a  fin- 


Oct. '21.]  The  People  v.  Sawhill.  899 

ancial  statement  of  the  company  in  existence.  Such  a  state- 
ment, the  evidence  tends  to  show,  was  based  largely  on  the 
monthly  trial  balances  of  the  company,  which  were  pre- 
pared at  the  end  of  each  month.  Hallam  claimed  that  about 
August  26,  19 19,  and  not  later,  a  financial  statement  was 
submitted  to  him  as  to  said  company  which  showed  a  sur- 
plus of  over  $82,000.  There  was  shown  to  Hallam  when 
on  the  witness  stand  on  this  trial  a  financial  statement  of 
the  Corn  Belt  Investment  Company  which  is  called  in  the 
record  "People's  Exhibit  7,"  which  purported  to  give  the 
company's  surplus  as  $82,966.86.  This  statement  under 
the  heading  had  the  words,  "Balance  sheet  as  of  September 
I,  1919."  Hallam  testified  that  he  thought  Exhibit  7  was 
the  financial  statement  that  was  shown  him  on  or  before 
August  26,  19 19,  before  he  signed  the  bond  and  the  $50,000 
in  notes.  The  trial  court  at  first  refused  to  admit  this  fin- 
ancial statement,  apparently  on  the  ground  that  it  was  not 
prepared  previous  to  August  26,  1919,  but  afterward  it  was 
concluded  by  the  court,  from  Hallam's  testimony,  that  it 
was  the  same  statement  that  was  shown  Hallam  before 
August  26,  and  the  court  admitted  it.  The  evidence  tends 
quite  strongly  to  show  that  this  statement,  setting  forth 
that  it  was  a  balance  sheet  of  September  i,  1919,  was  not 
prepared  until  the  first  of  September,  19 19,  and  probably 
two  or  three  days  later.  If  these  are  the  facts  shown  on 
the  record  it  should  not  have  been  admitted  on  the  trial. 
Coimsel  for  the  State  apparently  concede  this,  but  they  say 
that  even  if  this  identical  statement  was  prepared  after 
September  i,  1919,  its  admission  should  not  justify  a  re- 
versal of  this  case,  because  the  evidence  tends  to  show  that 
financial  statements  previously  prepared  showed  substan- 
tially the  same  surplus  of  the  Com  Belt  Investment  Com- 
pany as  did  Exhibit  7.  This  last  contention  of  counsel  fof 
the  State  is  strongly  contested  by  counsel  for  plaintiff  in 
error,  and  in  view  of  the  conclusions  that  we  have  reached 
on  other  branches  of  the  case  it  is  unnecessary  to  definitely 
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decide  that  question.  Of  course,  if  Exhibit  7  was  not  pre- 
pared until  iafter  September  i,  1919,  it  should  not  have  been 
admitted  in  evidence  as  the  statement  shown  Hallam  on  or 
before  August  26.  Whether  or  not  plaintiff  in  error  was 
guilty,  under  the  indictment,  of  the  confidence  game  would 
depend  upon  whether  or  not  the  representations  made  to 
Hallam  were  made  on  or  before  August  26,  1919,  and  not 
thereafter. 

It  is  argued  by  counsel  for  plaintiff  in  error  that  the 
indictment  was  insufficient  in  not  charging  the  crime  for 
which  plaintiff  in  error  was  convicted  with  sufficient  cer- 
tainty and  clearness.  The  case  finally  went  to  the  jury  on 
the  sixth  and  eighth  counts  of  the  indictment,  the  sixth 
count  charging  the  defendant  with  having  obtained  the 
"property"  of  George  M.  Hallam  by  means  of  the  confi- 
dence game,  the  eighth  count  charging  him  with  having 
obtained  the  "credit  of  George  M.  Hallam."  The  proof 
showed  that  the  Com  Belt  Investment  Company  received 
the  proceeds  of  the  four  notes  that  were  signed  by  Hallam 
and  other  directors,  the  notes  being  discounted  at  various 
banks.  Section  98  of  the  Criminal  Code  provides:  "Every 
person  who  shall  obtain  or  attempt  to  obtain  from  any 
other  person  or  persons  any  money,  property  or  credit  by 
means  or  by  use  of  *  *  *  instrument  or  device  com- 
monly called  the  confidence  game."  (Hurd's  Stat.  1917, 
p.  972.)  In  construing  this  section  and  the  other  provisions 
of  the  statute  referring  to  what  it  is  necessary  to  state  in 
an  indictment  to  make  it  come  under  the  statute,  this  court 
has  held  that  such  an  indictment  need  not  describe  the  prop- 
erty obtained ;  that  it  is  sufficient  to  simply  charge  that  the 
defendant  obtained  the  money  or  property.  {People  v. 
Brady,  272  111.  401.)  This  decision  is  published  in  Ann. 
Cas.  191 8C,  on  page  540,  with  a  lengthy  note  citing  many 
authorities  in  other  jurisdictions  which  apparently  hold  as 
does  this  court  with  reference  to  similar  statutes.  (See, 
also,  the  ruling  of  this  court  on  the  same  subject  in  People 
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V.  Miller,  278  111.  490.)  By  similar  reasoning  an  indictment 
under  the  present  statute  charging  the  obtaining  of  credit 
must  be  held  to  be  a  valid  indictment. 

It  would  seem,  also,  that  under  the  reasoning  of  this 
court  in  People  v.  DePew,  2^7  111.  574,  the  argument  of 
counsel  for  plaintiff  in  error  that  the  indictment  is  faulty 
because  the  money  obtained  on  these  notes  went  to  the  com- 
pany and  not  to  plaintiff  in  error  cannot  be  sustained,  as 
that  decision  held  that  the  confidence  game  is  defined  as  any 
swindling  operation  in  which  advantage  is  taken  of  the  con- 
fidence reposed  by  the  victim  in  the  swindler.  The  fact 
that  the  transaction  was  made  to  assume  the  form  of  a 
legitimate  contract  is  not  material,  if,  in  fact,  it  was  a 
swindling  operation. 

In  our  judgment  the  indictment  was  good  and  both  the 
sixth  and  eighth  counts  were  sufficient  to  sustain  a  convic- 
tion under  the  confidence  game  statute.  While  the  decisions 
in  other  jurisdictions  in  construing  somew-hat  similar  stat- 
utes are  not  conclusive,  they  tend  to  uphold  this  conclusion. 
See  People  v.  Geming,  11  Wend.  18;  State  v.  Newell,  1  Mo. 
146;  Hubbert  v.  State,  66  Texas  Cr.  370;  Clawson  v.  State, 
129  Wis.  650;  State  v.  Patty,  97  Iowa,  373. 

Counsel  for  plaintiff  in  error  further  insist  that  a  new 
trial  should  be  granted  in  this  case  because  the  corpus  de- 
licti of  the  crime  was  only  proven  by  the  admissions  or  con- 
fessions of  plaintiff  in  error.  The  corpus  delicti  of  the  of- 
fense charged  in  the  indictment  was  the  procuring  of  Hal- 
lam's  endorsement  of  the  promissory  notes  in  question,  and 
we  think  the  procuring  of  the  endorsement,  and  the  method 
by  which  it  was  obtained,  were  proven  independently  of 
any  admissions  or  confessions  of  plaintiff  in  error,  and 
therefore  there  was  no  error  in  the  proof  as  to  his  admis- 
sions or  confessions,  so  far  as  the  corpus  delicti  was  con- 
cerned. 

One  of  the  principal  questions  argued  in  the  briefs  in 
this  cause  is  whether  the  trial  court  erred  in  its  rulings  as 
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to  the  admission  of  expert  testimony  with  reference  to  the 
books  of  the  Corn  Belt  Investment  Company.  The  record 
shows  that  the  company  had  kept  books  from  the  time  it 
was  incorporated,  and  that  certain  witnesses  had  examined 
these  books  and  prepared  written  statements  as  to  what 
they  showed  with  reference  to  the  condition  of  the  busi- 
ness at  the  time  Hallam  signed  said  $50,000  in  notes  and  the 
bond  to  tlie  Peoria  bank.  Orman  Ridgely,  a  practicing  law- 
yer in  Eureka,  who  was  employed  by  Hallam  in  this  mat- 
ter, was  one  of  the  witnesses  who  testified  to  an  examina- 
tion of  the  books  and  who  had  prepared  such  a  statement. 
Ridgely  was  offered  as  a  witness  by  the  State  and  testified 
as  to  his  examination  of  the  books  and  the  statement  so 
prepared.  Such  examination  and  the  statement  were  intro- 
duced in  evidence  over  the  objection  of  counsel  for  plain- 
tiff in  error.  When  his  counsel  on  cross-examination  en- 
deavored to  ascertain  from  Ridgely  certain  facts  shown  by 
the  books  of  account  themselves  the  trial  court  refused  to 
permit  counsel  to  thus  cross-examine  Ridgely,  holding  that 
none  of  the  account  books  were  in  evidence  and  that  coun- 
sel were  not  permitted  to  use  any  of  such  books  for  cross- 
examination  except  one  ledger.  Later,  Ridgely  was  put  on 
the  witness  stand  as  a  witness  for  plaintiff  in  error,  and 
similar  questions  were  raised  as  to  examining  him  with  ref- 
erence to  the  accounts  as  shown  in  the  books  of  the  Corn 
Belt  Investment  Company.  Perry  W.  Fitzhugh,  who  had 
been  book-keeper  for  the  company  for  some  time  before 
Hallam  and  Felter  had  been  induced  to  sign  the  notes  imder 
consideration,  was  put  on  the  witness  stand  by  plaintiff  in 
error  and  examined  with  reference  to  certain  facts  shown 
by  the  books  of  the  company,  and  here,  again,  the  trial 
court  ruled  that  the  books  themselves  could  not  be  in- 
quired into  at  any  length  by  counsel  nor  examined  by  the 
witness  while  he  was  on  the  stand  as  to  what  certain  marks 
on  the  books  showed,  in  connection  with  the  results  of  his 


Oct. '21.]  The  People  v.  Sawhill.  403 

examination.    The  account  books  themselves  were  not  per- 
mitted to  be  introduced  in  evidence. 

It  has  long  been  the  settled  rule  of  the  courts  in  this 
country  that  the  best  obtainable  evidence  should  be  adduced 
to  prove  every  disputed  fact.  Where  the  contents  of  papers, 
written  or  printed,  or  of  account  books,  are  desired  to  be 
ascertained,  the  usual  rule  is  that  primary  evidence  must  be 
received  to  prove  such  contents, — that  is,  the  papers  or  the 
books  themselves;  that  the  original  documents  are  consid- 
ered primary  evidence  and  the  best  evidence  of  what  may 
be  shown  therein.  This  general  rule,  however,  has  been 
relaxed  in  certain  ways  in  order  to  permit  of  reaching  prac- 
tical results  in  a  convenient  way,  when  shown  to  be  neces- 
sary. Thus,  where  the  originals  consist  of  numerous  docu- 
ments, books,  papers  or  records  which  cannot  conveniently 
be  examined  in  court  and  the  fact  to  be  proved  is  the  gen- 
eral result  of  an  examination  of  the  whole  collection,  evi- 
dence may  be  given  as  to  such  result  by  any  competent  per- 
son who  has  examined  the  doctunents,  provided  the  result 
is  capable  of  being  ascertained  by  calculation.  It  would  be 
impossible  for  the  jury  to  carry  the  numerous  figures  in 
their  minds  if  merely  read  off  to  them  by  the  witness,  and 
it  would  be  impracticable  for  the  jurors  to  transcribe  them 
for  the  purpose  of  adding  them  up  themselves  during  the 
trial.  It  has  therefore  been  held  that  it  is  in  the  discretion 
of  the  court  to  admit  such  statements  or  schedules  of  fig- 
ures or  the  results  of  the  examination  of  numerous  docu- 
ments or  account  books  to  be  introduced  in  evidence,  such 
statements,  schedules  or  results  to  be  verified  by  the  testi- 
mony of  the  witness  by  whom  they  were  prepared,  allow- 
ing the  adverse  party  an  opportunity  to  examine  them  be- 
fore they  are  admitted  in  evidence  and  to  cross-examine  the 
witness  from  the  original  books,  where  such  books  are  ac- 
cessible. (People  V.  Ceroid,  265  111.  448 ;  Lynn  v.  Cum- 
berland,  77  Md.  449;  22  Corpus  Juris,  1017,  and  cases  there 
cited ;  Jones  on  Evidence, — 2d  ed. — sec.  206 ;   i  Greenleaf 
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on  Evidence, — i6th  ed. — sec.  563A;  2  Wigmore  on  Evi- 
dence, sec.  1230;  2  Ency.  of  Evidence,  690;  3  Chamber- 
la)me  on  Modern  Law  of  Evidence,  sec.  1841,  and  cases 
cited;  Burton  v.  Driggs,  87  U.  S.  125 ;  Blmira  Roofing  Co, 
V.  Gould,  yi  Conn.  629.)  Many  of  these  authorities  state 
directly  that  the  books  of  account  must  ordinarily  be  in- 
troduced for  inspection  or  for  the  purpose  of  cross-exam- 
ination if  requested  by  the  opposite  party,  and  none  of  them 
intimate  that  if  the  books  are  accessible  and  can  be  brought 
into  court,  opposing  counsel  shall  not  have  every  reasonable 
opportunity  of  examining  them  and  cross-examining  the  ex- 
pert who  has  prepared  the  schedules  or  statements  there- 
from in  order  to  ascertain  the  correctness  of  his  conclusions. 
Indeed,  the  weight  of  authority  appears  to  be  that  the  books 
themselves  may  properly  be  introduced  in  evidence,  and  that 
the  only  purpose  of  the  expert  witness  in  testifying  to  the 
schedule  or  a  synopsis  of  their  contents  is  to  make  such 
contents  readily  intelligible  to  the  jury,  and  that  the  state- 
ments made  by  the  expert  witness  as  to  the  synopsis  or  the 
conclusions  reached  by  them  are  not  necessarily  binding  on 
the  jury;  that  the  jury  may  make  their  own  calculations 
from  the  books  and  papers  in  evidence,  regardless  of  the 
statements  of  the  expert  witness.  (22  Corpus  Juris,  1017.) 
This  was  the  holding  of  this  court  in  Welsh  v.  Shumwcy, 
232  111.  54. 

The  circuit  court's  ruling  that  the  account  books  could 
not  be  used  by  counsel  for  plaintiff  in  error  in  examining 
the  expert  witness  who  had  testified  as  to  the  contents  of 
such  books  was  clearly  wrong.  It  was  apparently  based  on 
the  theory  that  the  account  books  themselves,  where  there 
are  many,  cannot  be  introduced  on  the  trial  of  the  case,  the 
trial  judge's  idea  apparently  being  that  it  is  necessary,  in 
order  to  ascertain  the  contents  of  the  books,  to  require  an 
expert  accountant  to  go  over  them  and  prepare  statements 
or  schedules  as  to  his  conclusions  as  to  what  is  shown  by  the 
books  and  then  introduce  these  statements  or  schedules  in 
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evidence,  and  that  the  expert  cannot  be  examined,  either  on 
direct  or  cross-examination,  at  length  with  reference  to  the 
contents  of  the  books;  that  if  counsel  desired  to  show  the  in- 
correctness of  the  conclusions  or  schedules  of  the  expert  wit- 
ness it  could  not  be  done  by  cross-examination  for  the  pur- 
pose of  ascertaining  those  facts,  but  must  be  done  by  another 
expert  going  over  the  books  and  preparing  schedules,  synop- 
ses or  conclusions  as  to  what  the  books  showed  and  thus 
contradict  the  other  expert  regarding  his  conclusions;  that 
neither  of  the  parties  was  entitled  to  show  any  of  the  de- 
tails shown  by  the  books  of  account  but  was  only  entitled 
to  the  expert's  general  conclusions,  the  court  saying  at  one 
time  in  the  examination:  "I  am  not  going  to  let  all  that 
pile  of  books  in  for  you  gentlemen  on  cross-examination. 
The  rule  adopted  here  is  in  accordance  with  the  law,  that 
an  expert  may  go  through  the  books  to  save  the  court 
and  the  jury  the  time  of  going  through  a  large  number  of 
books.  That  is  the  ground.  *  *  *  I  am  not  going  to 
have  them  carry  in  all  the  books  and  then  cross-examine  as 
to  any  of  them.  *  *  *  I  am  only  giving  you  notice 
to  save  time.  I  am  treating  you  fairly.  *  *  *  You 
don't  have  to  carry  all  the  books  in  here."  Thereafter,  on 
counsel  for  plaintiff  in  error  suggesting  that  he  would  like 
to  see  the  ledger  to  which  the  witness  referred,  the  court 
said :  "That  is  the  only  book  I  will  allow  to  be  carried  in. 
Those  are  the  rights  of  the  court,  and  I  will  exercise  them." 
The  trial  judge,  as  shown  by  this  last  statement  and  by 
other  statements  of  similar  character,  apparently  was  of  the 
opinion  that  the  rule  heretofore  referred  to,  of  allowing 
experts  to  examine  numerous  documents  or  account  books 
and  give  a  synopsis  of  the  conclusions  arrived  at,  was  solely 
for  the  purpose  of  expediting  the  business  and  saving  the 
court's  time,  and  not  primarily  for  the  purpose  of  ascertain- 
ing the  correct  facts  with  reference  to  what  the  numerous 
documents  or  books  showed.  Such  reasoning  as  to  why  the 
expert  witness  was  permitted  to  examine  the  books  of  ac- 
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count  and  to  give  his  conclusions  or  a  synopsis  of  their 
showing  was  erroneous.  Of  course,  this  rule  was  adopted 
partly  for  the  purpose  of  expediting  business,  but  it  is  not 
intended  to  be  so  enforced  tliat  the  truth  of  the  conclusions 
of  the  expert  cannot  be  thoroughly  tested  by  cross-exam- 
ination, on  an  examination  of  the  books.  The  rule  should 
be  reasonably  enforced  by  not  permitting  counsel,  on  cross- 
examination,  to  examine  as  to  all  the  details  of  the  accounts 
as  shown  on  various  pages  of  the  books,  but  sufficient  cross- 
examination  should  be  permitted  as  to  those  details  to  show 
whether  or  not  the  expert  witness  had  accurately  and  prop- 
erly ascertained  his  results  from  the  books.  The  nde  en- 
forced by  the  trial  judge  in  this  cause  would  result  in  a 
contest  as  to  the  experience  and  skill  of  the  expert  and  not 
as  to  the  truth  of  the  books  tliemselves. 

We  shall  not  attempt  here  to  discuss  the  many  rulings 
of  the  court  in  regard  to  the  examination  of  accounts  and 
point  out  in  detail  wherein  the"  trial  court  was  wrong  in  its 
rulings  as  to  these  various  points.  We  deem  it  sufficient 
to  say  that  many  of  the  court's  rulings  in  that  regard  were 
incorrect  and  so  involved  the  merits  of  die  trial  as  to  the 
truth  of  the  charges  that  plaintiff  in  error  was  guilty  of  the 
confidence  game  as  charged  in  the  indictment  that  the  case 
must  be  heard  again  and  an  opportunity  afforded  of  p^^ 
senting  fully  before  another  jury  the  facts  bearing  on  this 
question  as  shown  by  the  account  books  of  plaintiff  in  error, 
if  such  opportunity  is  desired  by  him.  What  we  have  said 
as  to  the  general  rules  governing  the  examination  of  ac- 
count books  and  showing  the  results  therefrom  by  expert 
witnesses,  and  as  to  cross-examination  with  reference  to  the 
correctness  of  their  conclusions,  we  think  will  be  a  sufficient 
guide  on  the  next  trial  of  this  case  on  these  questions.  It 
appears  from  the  briefs  and  record  that  the  books  of  ac- 
count were  at  the  time  of  the  circuit  court's  trial  of  this 
case  in  the  possession  of  the  referee  in  bankruptcy,  but  they 

■ 

seem  to  have  been  accessible  for  the  purpose  of  examination 
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and  to  have  been  held  by  the  referee  in  a  room  adjoining 
the  court  room  in  the  court  house.  While  they  may  not  ha\e 
been  so  accessible,  under  the  circumstances  of  this  case,  as 
to  permit  them  to  be  introduced  in  evidence,  there  can  be  no 
question  that  the  attorneys  in  the  case  could  have  had  full 
access  to  them  for  the  purpose  of  examining  and  cross-ex- 
amining any  of  the  expert  witnesses  with  reference  to  the 
accounts  contained  therein. 

In  this  connection  it  will  be  well  to  discuss  another  ques- 
tion raised  in  connection  with  the  admission  of  the  testi- 
mony of  the  witness  Ridgely.  It  is  argued  here,  as  it  was 
upon  the  trial,  that  Ridgely's  testimony  was  improperly 
admitted  as  that  of  an  expert  on  the  subject  of  book-keep- 
ing or  keeping  accounts;  that  he  was  a  lawyer  by  profes- 
sion, and  that  his  knowledge  of  the  subject  of  expert  book- 
keeping had  come  to  him  from  his  experience  in  his  profes- 
sion, especially  in  the  trial  of  cases.  He  testified  that  he 
was  familiar  with  double  entry  book-keeping  in  a  general 
way ;  that  he  had  given  more  than  a  day's  examination  to 
the  books  in  making  up  his  statement  and  drawing  con- 
clusions from  what  he  found  therein.  After  giving  most  of 
his  testimony  in  chief  for  the  State  as  to  the  conclusions 
he  had  reached  from  his  study  of  the  books,  counsel  for 
plaintiff  in  error  objected  to  certain  questions  that  were 
asked  Ridgely  on  the  ground  that  no  sufficient  basis  had 
been  laid  for  introducing  his  testimony  as  to  the  books,  ap- 
parently, as  we  understand  the  objection  from  the  record, 
because  he  did  not  give  to  the  books  a  study  extensive 
enough  to  enable  him  to  give  competent  testimony  thereon. 
The  further  objection  was  made  that  he  was  not  competent 
to  testify  because  he  had  not  had  sufficient  experience  in 
matters  of  the  kind  to  which  he  was  testifying.  Counsel 
for  plaintiff  in  error  requested  permission  to  examine  him 
as  to  whether  he  was  competent,  from  experience  and  train- 
ing, to  testify.  The  court  overruled  this  objection  on  the 
ground  that  it  had  been  waived  and  had  not  been  made 
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early  enough.    The  general  rule  as  to  the  time  to  object  to 
the  competency  of  a  witness  seems  to  be  that  such  objec- 
tion should  be  made,  if  the  grounds  for  such  incompetency 
are  known,  as  soon  as  the  witness  is  sworn  and  before  he 
is  permitted  to  testify  at  all,  but  if  the  grounds  of  incom- 
petency are  not  known  at  that  time  the  objection  should  be 
made  as  soon  as  the  incompetency  is  discovered,  and  then 
the  testimony  already  given  should  be  stricken  out;  that 
where  the  witness'  incapacity  is  only  partial,  the  objection 
need  not  be  made  until  he  is  asked  to  testify  to  those  mat- 
ters as  to  which  he  is  incapacitated ;  that  no  objection  to  the 
comj^etency  of  the  witness  should  be  made  after  he  has  been 
cross-examined  with  knowledge  of  his  incompetency  or  af- 
ter the  objecting  party  has  himself  taken  the  witness'  testi- 
mony on  the  matters  as  to  which  he  is  alleged  to  be  in- 
competent.    (3  Ency.  of  Evidence,  174,  176,  inclusive,  and 
cases  there  cited;   Rogers  on  Expert  Testimony,  41,  58.) 
Nothing  is  shown  in  the  record  to  indicate  that  the  objection 
as  to  the  incompetency  of  Ridgely  was  not  talcen  as  soon 
as  counsel  for  plaintiff  in  error  understood  from  the  testi- 
mony that  he  was  incompetent  for  the  reason  urged.    We 
think  it  may  be  fairly  said  that  his  incompetency  was  un- 
known until  counsel  for  plaintiff  in  error  raised  the  ques- 
tion at  the  time  they  made  a  request  to  the  court  to  examine 
him,  particularly  to  ascertain  whether  he  was  competent 
to  testify  as  an  expert.    Without  doubt  the  general  rule  is 
that  the  qualification  of  experts  rests  largely  in  the  discre- 
tion of  the  trial  court  and  can  only  be  reviewed  when  there 
is  a  clear  abuse  of  such  discretion  by  that  court     (People 
V.  Spencer,  264  111.  124,  and  cases  there  cited.)    We  cannot 
assert  with  absolute  confidence,  from  the  record  before  us, 
whether  the  witness  was  or  was  not  qualified  to  testify  on 
all  the  matters  about  which  he  did  testify,  and  we  think  it 
is  evident  from  the  record,  under  the  rules  laid  down  by 
the  authorities   cited,   that  counsel    for  plaintiff  in  error 
should  have  been  permitted,  at  the  time  they  made  the  re- 
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quest,  to  examine  the  witness  as  to  whether  or  not  he  was 
competent  to  testify  on  the  matters  about  which  he  had 
been  questioned. 

There  is  one  other  question  raised  as  to  Ridgely's  testi- 
mony. As  has  been  said,  he  made  a  written  statement  as 
to  the  conclusions  he  drew  from  the  books  of  account  he 
had  examined  of  the  Com  Belt  Investment  Company.  It 
is  insisted  on  the  one  hand  by  counsel  for  plaintiff  in  error 
that  his  testimony  shows  that  some  of  these  conclusions 
were  drawn  from  other  sources  than  the  books  of  account ; 
that  he  had  obtained  the  information  from  persons  to  whom 
he  talked  about  the  business  of  the  Com  Belt  Investment 
Company  rather  than  from  the  books  themselves;  while 
counsel  for  the  State  insist  just  as  strongly  that  the  record 
shows  he  made  the  typewritten  statement  as  to  what  the 
books  of  account  showed,-  only  from  those  books.  There 
can  be  no  question  that  the  conclusions  of  experts  should 
be  gathered  from  the  books  themselves.  Some  of  Ridgely's 
testimony  tends  to  show  that  he  obtained  part  of  his  in- 
formation from  persons  who  claimed  to  know  about  the 
company's  affairs  rather  than  from  the  books  of  account 
"which  he  had  examined.  Counsel  for  the  State  insist  that 
such  part  of  his  testimony  was  obtained  from  other  books 
of  the  company  that  were  not  the  general  account  books 
but  had  to  do  with  the  business  affairs  of  the  corporation. 
Beyond  question,  an  expert  who  is  called  upon  to  draw  de- 
ductions from  the  books  of  account  of  any  firm  or  corpora- 
tion should  examine  all  the  books  in  which  all  the  accounts 
are  kept,  whatever  their  nature,  but  the  expert's  conclu- 
sions should  be  based  only  on  the  statements  found  in  the 
books  of  the  company,  and  not  from  oral  statements  of  peo- 
ple who  have  been  directly  or  indirectly  connected  with  its 
business  or  from  other  hearsay  statements. 

Numerous  objections  are  urged  as  to  the  giving  and 
refusing  instructions  by  the  court.  On  that  point  it  is  first 
strongly  urged  that  the  court  erred  in  giving  seven  sepa- 
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rate  instructions  for  the  People  defining  reasonable  doubt 
This  court  has  frequently  held  that  the  giving  of  numerous 
instructions  on  the  question  of  reasonable  doubt  is  not  to 
be  commended.  (People  v.  Harrison,  261  HI.  517;  People 
V.  Wallace,  279  id.  i^g;  People  v.  Miller,  292  id.  318;  Peo- 
ple V.  Jordan,  292  id.  514.)  Two  of  these  instructions  on 
reasonable  doubt,  No.  11  and  No.  20,  are  exact  duplicates 
one  of  the  other.  There  does  not  seem  to  be  even  a  variance 
in  the  punctuation.  No.  10  and  No.  21  also  seem  to  be 
exact  duplicates.  There  can  be  no  question  that  the  repeat- 
ing of  these  instructions  would  tend  to  unduly  impress  the 
jury  on  the  question  of  reasonable  doubt,  perhaps  to  the 
exclusion  of  other  questions  equally  important,  and  this 
court  has  held  in  People  v.  Harrison,  stipra,  that  the  dupli- 
cation of  instructions  on  the  same  question  is  erroneous. 
The  giving  of  seven  instructions  on  reasonable  doubt  and 
the  repetition  of  instructions  on  this  question  in  identical 
language  was  erroneous. 

We  are  also  of  the  opinion  that  People's  instruction  15 
on  reasonable  doubt  should  not  have  been  given.  It  was 
not  limited  to  the  insufficiency  of  evidence  offered  by  the 
People  to  prove  juilt  and  practically  permitted  the  jury 
to  go  outside  of  the  evidence  to  search  or  hunt  up  doubts, 
which  was  held  to  be  objectionable  in  People  v.  Aftdrae,  295 
111.  445.  This  instruction  was  also  erroneous  because  in 
effect  it  told  the  jury  that  the  doubt  upon  which  they  could 
acquit  must  be  one  of  probability,  or,  in  other  words,  mere 
probability  of  innocence.  This  wording  was  subject  to  the 
criticism  of  this  court  as  laid  down  in  People  v.  Fox,  269 
111.  300,  where  it  was  held  that  "no  court  of  last  resort  has 
approved  an  instruction  which  informed  the  jury  that  a 
doubt  upon  which  the  jury  could  acquit  must  not  be  one  of 
probability." 

Instruction  4  given  on  behalf  of  the  People  is  criticised 
because  it  is  said  it  singled  out  the  plaintiff  in  error  and 
directed  particular  attention  to  his  testimony  different  from 
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the  testimony  of  any  other  witness  in  the  case.  People's 
instruction  i8  is  also  subject  to  the  same  criticism.  These  in- 
structions are  somewhat  loosely  worded,  and  while  the  case 
ought  not  to  be  reversed  for  that  error  alone,  they  should 
not  have  been  given  under  the  reasoning  of  this  court  in 
Cliambers  v.  People,  105  111.  409,  Hellyer  v.  People,  186  id. 
550,  Schidtz  V.  People,  210  id.  196,  People  v.  Ceroid,  supra, 
and  People  v.  Harvey,  286  111.  593. 

It  is  also  urged  that  there  was  error  in  giving  People's 
instruction  12,  wherein  the  court  referred  to  "the  prisoner 
at  the  bar,"  it  being  argued  by  counsel  for  plaintiff  in  error 
that  he  was  not  held  in  custody  and  was  out  on  bail  during 
the  trial  and  therefore  not  a  prisoner ;  and  it  is  also  argued 
as  objectionable  because  it  instructed  the  jury,  among  other 
things,  that  in  discharging  their  functions  "you  should  not 
allow  yourselves  to  be  influenced  in  your  deliberations  by 
any  consideration  of  the  duties  which  may,  after  the  find- 
ing of  your  verdict,  devolve  upon  this  or  a  higher  reviewing 
court."  This  quoted  part  of  the  instruction  was  in  effect 
held  erroneous  by  this  court  in  the  opinion  in  Palk  v.  Peo- 
ple, 42  111.  331,  where  it  was  stated  that  the  jury  should 
have  been  "left  to  their  own  responsibility,  alone,  to  de- 
cide on  the  guilt  or  innocence  of  the  prisoner,  giving  to  him 
the  benefit  of  all  reasonable  doubts,  without  any  reference 
to  the  possible  future  action  of  the  court."  This  instruc- 
tion should  not  have  been  given. 

Objection  is  also  made  to  tlie  giving  and  refusing  of 
numerous  other  instructions  to  which  we  do  not  find  it 
necessary  to  refer  in  detail,  but  we  have  examined  them  and 
do  not  think  any  reversible  error  was  committed  in  any  of 
the  rulings  with  reference  thereto. 

It  is  also  objected  that  reversible  error  was  committed 
in  the  trial  of  the  case  by  the  remarks  of  tlie  prosecutor  in 
his  closing  argument,  when  commenting  on  the  actions  of 
plaintiff  in  error  and  what  he  had  done  in  reference  to  the 
offenses  charged  in  the  indictment.    He  said :    "If  this  kind 
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of  thing  IS  to  be  taken  by  this  jury  as  honest  and  the  door 
is  to  be  open  to  everybody  else  to  go  and  do  likewise, — if 
Woodford  county  has  thrown  down  the  bars  and  wants  to 
be  picked, — why,  then,  gentlemen,  I  don't  know  what  the 
criminal  laws  of  the  State  of  Illinois  are  to  come  to.  I  do 
know,  gentlemen,  that  there  comes  a  time  when  the  public 
becomes  so  aroused  and  so  disgusted  with  the  failure  to 
enforce  criminal  laws  that  most  awful  things  have  hap- 
pened in  this  country  of  ours.  I  do  know,  gentlemen  of 
the  jury,  that  only  a  few  years  ago,  because  of  failure  of 
justice,  that  the  court  house  in  Cincinnati  was  wrecked  by 
an  outraged  public.  I  do  know  that  when  the  streets  of 
the  city  of  Omaha  became  unsafe  for  white  women  to  walk 
on  at  night  that  a  million  dollar  building  was  practically 
torn  down  and  a  nigger  hung  to  a  lamp-post."  Objection 
was  made  to  the  reference  to  the  Cincinnati  and  Omaha 
court  houses,  and  the  court  held  that  such  remarks  were 
improper  and  the  jury  should  disregard  them.  While  these 
remarks  were  promptly  stricken  by  the  court  on  the  trial 
as  soon  as  objection  was  made,  we  do  not  think  the  at- 
torney for  the  State  was  in  any  way  justified  in  making 
them.  These  references  to  the  riotous  proceedings  in 
Omaha  and  Cincinnati  had  no  bearing  on  the  character  of 
the  crime  that  was  here  under  consideration.  What  was 
said  by  this  court  in  Fox  v.  People,  95  111.  71,  McDonald  v. 
People,  126  id.  150,  Bishop  v.  Chicago  Junction  Railway  Co. 
289  id.  63,  People  v.  King,  276  id.  138,  and  People  v.  Chrf- 
rikas,  295  id.  222,  plainly  indicates  the  court's  position  on 
remarks  of  this  nature  by  attorneys  in  the  trial  of  a  case. 
We  cannot  say  that  these  remarks  did  not  improperly  in- 
fluence tlie  jury  in  this  case  even  though  promptly  stricken 
by  the  court. 

It  is  also  earnestly  insisted  that  prejudicial  error  was 
committed  in  the  remarks  made  by  the  trial  judge  during 
the  trial  of  the  case,  and  much  space  is  taken  up  by  coimsel 
on  this  question  in  the  briefs  and  too  much  feeling  is  shown 
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by  counsel  for  both  parties  in  discussing  these  various  ques- 
tions. Without  doubt  some  of  the  remarks  should  not  have 
been  made,  but  we  do  not  think  the  judgment  should  be  re- 
versed because  of  the  special  remarks  of  the  court,  outside 
of  any  erroneous  rulings  on  the  law  heretofore  referred  to. 
What  has  been  said  by  this  court  in  discussing  the  part  the 
trial  court  should  take  in  the  trial  of  a  case  is  fully  covered 
by  opinions  of  this  court  in  cases  already  cited,  (see  O'Shea 
V.  People,  218  111.  352,  People  v.  Bernstein,  250  id.  63, 
and  People  v.  Lurie,  276  id.  630,  and  authorities  there 

• 

cited,)  and  we  do  not  find  it  necessary  to  lay  down  any 
further  rules  on  this  subject.  Instead  of  spending  quite  so 
much  time  on  the  briefs  in  discussing  matters  of  this  kind, 
we  think  counsel  would  have  given  greater  assistance  to 
this  court  in  the  investigation  of  the  record  had  the  briefs 
been  prepared  with  greater  care  and  the  rules  of  this  court 
as  to  the  preparation  of  briefs  more  carefully  followed. 
Rule  15  of  the  printed  rules  of  this  court  states  that  the 
briefs  "shall  contain  a  short  and  clear  statement  of  the 
case,  including,  first,  the  form  of  the  action;  second,  the 
nature  of  the  pleadings  sufficiently  to  show  what  the  issues 
were,  and  to  present  any  question  subject  to  review  aris- 
ing on  such  pleadings ;  third,  in  cases  depending  upon  the 
evidence  the  leading  facts  which  such  evidence  proved  or 
tended  to  prove,  without  discussion  or  argument  and  with- 
out detail."  The  statement  of  the  case  in  behalf  of  plain- 
tiff in  error  occupies  yy  printed  pages,  and  it  is  not  simply 
a  statement  of  facts  without  discussion  or  argument,  but 
it  intermingles  quotations  from  the  evidence  with  repeated 
arguments  as  to  error  in  the  court's  rulings  concerning  the 
admission  and  exclusion  of  evidence.  Such  arguments  as 
to  the  rulings  of  the  court  would  be  of  much  greater  ussist- 
ance  to  the  court  if  found  in  the  argument  part  of  the  brief 
and  not  in  the  statement  of  the  case.  While  the  brief  of 
counsel  for  the  State  criticises  the  brief  of  counsel  for  the 
plaintiff  in  error  in  this  regard  it  makes  no  real  attempt  to 
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remedy  the  defects  of  plaintiff  in  error's  brief  by  giving  a 
short  and  concise  statement  of  the  case,  as  required  by  the 
rules  of  this  court.  It  cannot  be  too  often  called  to  the  at- 
tention of  counsel  that  a  very  important  part  of  the  briefs 
in  assisting  a  court  of  review  in  reaching  the  right  result 
as  to  the  issues  involved  in  the  case  is  a  properly  prepared 
statement  of  the  case,  without  argument  or  discussion  of 
the  legal  questions  involved.  Nothing  is  of  greater  assist- 
ance to  a  court  of  review  in  disposing  of  a  case  than  to 
have  the  statement  in  the  briefs  made  in  a  clear  and  logi- 
cal manner,  setting  out  the  story  of  the  case  and  the  issues 
involved,  without  any  attempt  in  that  portion  of  the  briefs 
to  argue  as  to  the  writer's  views  on  the  various  points.  The 
most  helpful  statement  is  one  that  gives  a  clear  story  of 
the  case,  letting  the  actual  facts  speak  for  themselves. 

It  is  argued  that  the  evidence  in  the  record  does  not 
justify  the  verdict.  In  view  of  the  fact  that  the  judgment 
must  be  reversed  and  further  proceedings  had  on  other 
points,  we  do  not  think  it  advisable  to  discuss  in  this  opin- 
ion the  weight  of  the  evidence. 

Numerous  other  questions  have  been  raised  in  the  briefs, 
but  we  think  no  reversible  error  was  committed  in  regard 
to  any  of  them  and  many  of  the  questions  will  not  come  up 
on  a  new  trial  of  the  case,  therefore  we  will  not  further 
extend  this  opinion  by  commenting  on  them.  What  we 
have  said  in  the  opinion  we  think  so  fully  covers  the  ma- 
terial points  in  the  case  as  to  serve  as  a  fair  guide  in  the 
further  hearing  of  this  case. 

Because  of  the  errors  committed  on  the  trial  the  judg- 
ment will  be  reversed  and  the  cause  remanded  to  the  circuit 
court  for  further  proceedings  in  harmony  with  the  views 

herein  expressed.  n  j       j  j  j 

^  Reversed  and  remanded. 
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(No.  14059. — Decree  affirmed.) 

Ruth  M.  Cherry,  Appellant,  vs,  Wynn  Mighei.1.  et  al. 

Appellees. 

Opinion  filed  October  22,  ig2i. 

Wills — equity  will  not  order  conveyances  for  purpose  of  de- 
stroying contingent  remainders  so  as  to  vest  fee  in  minor.  A  court 
of  equity  will  not  take  jurisdiction  of  a  bill  filed  by  a  minor  devi- 
see for  the  purpose  of  having  the  court  order  certain  cbnveyances 
to  be  made  so  that  contingent  remainders  created  by  the  will  may 
be  destroyed  and  the  fee  be  vested  in  the  minor,  as  the  law  author- 
izing the  destruction  of  contingent  remainders  is  not  regarded  as 
being  founded  on  natural  justice,  and  equity  will  not  take  the  in- 
itiative in  applying  the  rule,  even  for  the  benefit  of  a  minor. 

Appeai,  from  the  Circuit  Court  of  Kendall  county ;  the 
Hon.  Adam  C.  Cuffe,  Judge,  presiding. 

Peffers  &  Wing,  for  appellant. 

M1GHE1.1.,  GuNsui.  &  A1.1.EN,  for  appellee  W.  Mighell. 

N.  J.  A1.DRICH,  and  Theodore  Worcester,  for  other 
appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Kendall  county  sustaining  a  demurrer  to  a  bill  in  chan- 
cery filed  by  Ruth  M.  Cherry,  guardian  of  Lillian  Emeline 
Cherry,  a  minor,  and  Ruth  M.  Cherry,  individually,  and  dis- 
missing the  same  for  want  of  equity.  The  prayer  of  the 
bill  in  substance  is,  that  a  decree  be  entered  authorizing 
and  directing  certain  conveyances  be  made  by  or  to  certain 
parties  for  the  purpose  of  destroying  contingent  remainders 
in  real  estate,  in  which  the  minor  by  the  will  of  her  father 
had  a  life  estate  in  two-thirds  of  the  land  and  her  mother 
and  guardian  had  a  life  estate  in  one-third  of  the  land. 

To  state  the  facts  out  of  which  the  litigation  arises  as 
briefly  as  possible,  Clifford  A.  Cherry  died  testate  January 


416  Cherry  v.  Mighelu  [299  IlL 

23,  1917,  leaving  Ruth  M.  Cherry,  his  widow,  and  Lillian 
Emeline  Cherry,  his  only  child  and  heir-at-law.  The  will 
was  refused  probate  by  the  probate  court  but  was  ordered 
admitted  to  probate  on  appeal  to  the  circuit  court.  Let- 
ters testamentary  were  issued  and  the  executor  proceeded 
to  administer  the  estate.  In  May,  1918,  the  widow  was 
appointed  guardian  of  the  person  and  property  of  the  minor 
child,  who  was  then  a  little  over  three  years  old.  In  Au- 
gust, 19 1 8,  the  minor  child,  by  Wynn  Mighell  as  next  friend, 
filed  a  bill  to  contest  the  will  on  the  ground  of  lack  of  tes- 
tamentary capacity  of  the  testator.  That  case  has  never 
been  tried  and  the  bill  is  still  pending.  The  bill  in  this  case 
was  filed  in  January,  192 1.  It  was  demurred  to  by  defend- 
ants. The  demurrer  was  sustained  and  the  bill  dismissed. 
Ruth  M.  Cherry,  as  guardian  and  individually,  prosecutes 
this  appeal. 

The  bill  is  very  lengthy  and  sets  out  as  a  part  of  it  the 
bill  filed  by  the  minor,  by  her  next  friend,  to  contest  the 
will  of  Clifford  A.  Cherry.  We  do  not  regard  it  as  neces- 
sary to  set  out  the  bill  or  the  will  in  detail  in  order  to  make 
clear  the  object  and  purpose  of  the  bill.  By  his  will  the 
testator  gave  his  widow  a  life  estate  in  one-third  of  a  con- 
siderable amount  of  real  estate.  He  gave  his  child  a  life 
estate  in  two-thirds  of  said  real  estate  and  devised  the  re- 
mainder to  her  children  if  she  died  leaving  children ;  if  she 
left  none,  then  he  devised  it  to  his  heirs-at-law.  The  bill 
alleged  Mrs.  Cherry  was  willing  to  convey  her  life  estate 
to  the  master  in  chancery  or  other  person  appointed  by  the 
court,  upon  proper  provision  being  made  for  her  support 
during  her  Hfe  by  the  child,  which  she  asked  the  court  to 
fix  at  $2000  per  annum.  The  bill  further  asked  that  the 
guardian  of  the  minor  child  be  authorized  and  directed  to 
execute  and  deliver  proper  deeds  conveying  the  life  estate 
and  interest  of  the  minor  in  the  land  to  a  person  named 
or  the  master  in  chancery,  and  that  she  be  authorized  and 
directed  to  convey  to  such  person  the  reversion  in  fee  vested 
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in  the  minor  under  the  will,  and  that  after  the  conveyances 
of  the  life  estates  of  the  guardian  and  her  ward,  and  the 
reversion  in  fee  in  the  ward,  the  person  to  whom  the  con- 
veyances were  made  be  ordered  and  directed  to  immediately 
convey  the  land  to  the  minor,  and  that  $2000,  annually,  for 
the  support  and  maintenance  of  the  widow  be  decreed  a 
lien  and  charge  against  the  real  estate,  and  that  the  minor 
be  by  the  decree  vested  with  the  fee  simple  title,  subject 
to  the  annuity  to  be  paid  the  widow. 

The  theory  of  the  bill  is,  that  the  remainders  after  the 
life  estate  are  contingent;  that  it  would  be  for  the  best 
interest  of  the  minor  to  destroy  them  and  vest  her  with  the 
title  in  fee  simple;  that  this  might  be  done  by  voluntary 
action  of  the  parties  if  they  were  adults ;  that  infants  are 
wards  of  the  court  of  chancery;  that  the  court  will  exer- 
cise general  superintendence  of  the  ward's  interests  for  her 
benefit  and  should  exercise  its  jurisdiction  to  do  for  the 
benefit  of  the  minor  what  adults  may  do  by  their  volun- 
tary action.  Appellant's  counsel  say  the  bill  asks  the  court 
to  make  an  election  whether  the  suit  to  contest  the  will 
shall  be  prosecuted  or  whether  it  will  authorize  and  direct 
the  destruction  of  the  contingent  remainders  in  the  man- 
ner prayed,  thereby  accomplishing  the  same  object, — ^the 
defeat  of  the  will, — as  would  a  successful  termination  of 
the  suit  to  contest  it.  The  bill  alleges  that  the  prosecution 
of  the  contest  suit  would  require  a  long  time  to  reach  the 
end  and  cost  large  sums  of  money,  which  would  come  out 
of  the  minor's  estate,  and  the  result  of  the  litigation  or 
which  side  would  win  cannot  be  anticipated  with  any  de- 
gree of  certainty. 

We  have  held  that  a  court  of  equity  will  not  entertain 
jurisdiction  of  a  bill  filed  for  the  sole  purpose  of  having 
the  court  declare  that  contingent  remainders  had  been  de- 
stroyed. (McCarty  v.  McCarty,  275  111.  573 ;  Warren  v. 
Warren,  27^  id.  217.)  Those  cases  are  not  precisely  in 
point  here,  but  the  rule  announced  in  them  is  not  entirely 
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inapplicable.  In  those  cases  it  was  sought  to  have  the 
court  decree  that  the  parties  themselves,  being  std  juris,  had 
by  their  voluntary  action  destroyed  contingent  remainders. 
Here,  because  the  party  in  whose  interest  it  is  sought  to 
destroy  contingent  remainders  is  a  minor,  the  court  is  asked 
to  destroy  them.  We  have  repeatedly,  when,  the  question 
was  presented  in  a  proper  case  and  manner,  given  effect 
to  and  applied  the  common  law  rule  that  by  the  termina- 
tion of  the  particular  estate  of  freehold  and  merging  it  with 
the  reversion  in  fee  contingent  remainders  were  destroyed. 
That  rule  is  a  heritage  of  the  common  law  of  England  and 
has  been  applied  and  enforced  only  when  the  acts  of  the 
parties  brought  themselves  within  it.  In  no  case  has  the 
court  undertaken  to  itself  destroy  contingent  remainders  by 
authorizing  or  ordering  and  directing  the  parties  to  do  the 
acts  necessary  to  effect  the  object.  If  the  parties  interested 
in  that  object  are  under  no  disability  it  is  discretionary  with 
them  whether  they  will  invoke  the  rule,  and  they,  of  course, 
could  not  be  compelled  to  do  so. 

Appellant  argues  that  unless  she  is  granted  the  relief 
prayed  for,  it  will  amount  to  a  denial  to  the  minor  of  the 
privilege  of  securing  benefits  which  adults  under  the  same 
circumstances  are  permitted  to  enjoy.  The  destruction  of 
contingent  remainders  operates  to  defeat  the  purpose  and 
intention  of  the  testator.  This  result  is  not  because  the 
creation  of  contingent  remainders  is  inequitable  or  unjust 
or  contrary  to  good  morals  or  public  policy,  but  is  the  ef- 
fect of  a  rule  of  law  adopted  by  courts.  While  this  court 
has  applied  that  rule,  its  application  was  never  made  on 
the  theory  that  equity  and  good  conscience  required  it  To 
destroy  a  contingent  remainder  requires  such  acts  of  bene- 
ficiaries of  a  testator's  bounty  as  will  not  only  destroy  bene- 
fits the  testator  intended  other  objects  of  his  bounty  should 
enjoy,  but  gives  the  party  thus  acting  the  benefits  intended 
for  others.  Even  though  the  destruction  of  contingent  re- 
mainders is  a  legal  right  of  adults  and  the  exercise  of  the 
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right  will  not  be  interfered  with  by  a  court  of  equity,  there 
is  no  equitable  principle  or  ground  upon  which  the  court 
may  be  called  upon  to  take  the  initiative  itself  and  authorize, 
order  and  direct  the  performance  of  the  acts  necessary  to 
defeat  the  objects  and  purpose  of  the  testator  by  destroy- 
ing contingent  remainders  he  devised  by  his  will.  Even 
the  fact  that  the  person  in  whom  the  right  exists  is  a  minor, 
and  the  further  fact  that  the  destruction  of  the  interests 
of  other  devisees  would  be  in  the  interest  of  and  for  the 
benefit  of  the  minor,  cannot  afford  valid  reason  why  a  court 
of  equity  should  have  the  power  to  so  act  for  the  benefit 
of  the  minor,  for  if  the  court  had  and  should  so  exercise 
its  powers  to  benefit  the  minor,  by  the  same  act  it  would 
commit  a  gross  injustice  to  others,  taking  from  them  what 
rightly  belongs  to  them  under  the  will  and  giving  it  to  the 
minor.  The  powers  and  jurisdiction  of  a  court  of  equity 
cannot  be  called  into  exercise  on  such  grounds  and  for  such 
purposes.  The  rule  of  law  authorizing  the  destruction  of 
contingent  remainders  is  not  regarded  as  having  its  foun- 
dation on  principles  of  natural  justice,  and  the  legislature 
at  its  last  session  passed  an  act  *'that  no  future  interest 
shall  fail  or  be  defeated  by  the  determination  of  any  prece- 
dent estate  or  interest  prior  to  the  happening  of  the  event 
or  contingency  on  which  the  future  interest  is  limited  to 
take  effect."     (Laws  of  1921,  p.  470.) 

We  see  no  obstacle  in  the  way  of  appellant  causing  the 
suit  to  contest  the  will  to  be  dismissed  if  she  as  guardian 
so  desires,  or,  if  she  wishes,  she  may  prosecute  it,  and  we 
do  not  apprehend  the  court  in  which  the  case  is  pending 
will  permit  her  right  in  this  respect  to  be  interfered  with, 
but  the  chancellor  correctly  decided  that  she  was  not  en- 
titled to  the  aid  of  a  court  of  equity  to  enable  her  to  ac- 
complish the  objects  for  which  the  bill  was  filed. 

The  decree  is  affirmed.  ^^^^^  affirmed. 
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(No.  13626. — ^Judgment  affirmed.) 
L.  H.  Parker,  Trustee,  Plaintiff  in  Error,  vs.  J.  S.  Hand 

et  ai.  Defendants  in  Error. 

Opinion  filed  October  22,  ip2i. 

1.  Bankruptcy — a  fraudulent  preference  under  section  60b  of 
Federal  Bankruptcy  act  does  not  render  the  debt  void.  A  fraudu- 
lent preference  which  may  be  set  aside  by  a  trustee  in  bankruptcy 
under  section  60b  of  the  Federal  Bankruptcy  act  is  not  such  a  con- 
veyance as  renders  the  debtor's  obligation  to  the  particular  creditor 
void,  as  the  statute  is  intended  merely  to  protect  other  creditors 
against  such  a  preference,  and  the  creditor  who  had  the  prefer- 
ence is  still  entitled  to  file  his  claim  against  the  bankrupt  estate 
and  share  the  assets  of  the  bankrupt  pro  rata. 

2.  Same — grantee  of  trustee  in  bankruptcy  is  not  entitled  to  set 
aside  a  fraudulent  preference.  Under  section  60b  of  the  Federal 
Bankruptcy  act  the  only  person  who  is  given  the  right  to  maintain 
a  suit  to  set  aside  a  fraudulent  preference  is  the  trustee  in  bank- 
ruptcy, who  is  permitted  to  exercise  the  right  as  an  official  for  the 
benefit  of  creditors;  and  this  right  is  not  assignable  by  the  trus- 
tee, nor  can  it  be  transferred  to  a  grantee  who  has  taken  a  deed 
to  the  bankrupt's  land  from  the  trustee  by  order  of  court,  even 
though  the  fraudulent  preference  was  in  the  form  of  a  mortgage 
on  said  land. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Lake  county;  the  Hon.  C1.AIRE  C.  Edwards, 
Judge,  presiding. 

MusGRAVE,  Oppeinheim  &  Lee,  E.  V.  Orvis,  James  B. 
Gascoigne,  and  John  A.  McKeever,  for  plaintiff  in  error. 

Ben  M.  Smith,  for  defendants  in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court: 

On  December  13,  19 16,  Thomas  A.  Pagan,  trustee  in 
bankruptcy  of  Charles  R.  Carpenter,  filed  a  bill  of  com- 
plaint in  the  circuit  court  of  Lake  county  against  the  defend- 
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ants  in  error,  J.  S.  Hand,  Charles  M.  Paden,  William  S. 
Paden  and  the  unknown  owners  of  the  real  estate  tlierein 
described,  praying  that  certain  mortgages  given  by  the 
bankrupt  to  Hand  might  be  set  aside  as  fraudulent  prefer- 
ences under  section  6ob  of  the  Federal  Bankruptcy  act.  To 
this  bill  a  demurrer  by  Hand,  the  mortgagee,  was  sustained. 
On  January  4,  191 7,  Pagan,  pursuant  to  an  order  entered  in 
the  United  States  district  court  in  the  bankruptcy  proceed- 
ing, conveyed  by  deed  to  Wallace  Ingalls  said  land,  and  at 
the  same  time  assigned  and  transferred  to  Ingalls  all  claims 
and  demands  belonging  to  the  bankrupt  estate,  including  all 
actions,  rights  of  action  and  causes  of  action  of  every  nature 
then  vested  in  the  trustee,  including  the  right  to  prosecute 
an  action  to  set  aside  the  aforesaid  mortgages  as  fraudulent 
preferences.  On  the  same  day  Ingalls  and  wife  conveyed 
the  land  to  L.  H.  Parker,  trustee  of  the  American  Trades 
and  Savings  Bank  of  Racine,  Wisconsin,  and  also  assigned 
to  him  all  the  rights  aforesaid  obtained  from  Pagan.  On 
October  29,  19 17,  Pagan,  as  trustee  in  bankruptcy,  filed  his 
supplemental  bill  setting  forth  substantially  the  same  facts 
alleged  in  his  original  bill,  and  further  alleging  that  L.  H. 
Parker,  trustee  of  the  American  Trades  and  Savings  Bank, 
was  the  owner  of  the  land  by  virtue  of  said  conveyances, 
and  prayed  that  the  mortgages  might  be  set  aside  as  fraudu- 
lent preferences  in  behalf  of  Parker.  A  demurrer  was  also 
sustained  to  this  bill.  On  August  8,  19 18,  Parker,  as  trustee 
aforesaid,  filed  in  his  own  behalf  his  amended  and  supple- 
mental bill,  setting  up  that  Carpenter  was  on  April  9,  1915, 
the  owner  and  in  possession  of  the  real  estate ;  that  on  Janu- 
ary 6,  191 5,  Hand  claimed  to  be  a  creditor  of  Carpenter  in 
the  sum  of  $7000  for  money  theretofore  advanced  to  Car- 
penter, and  that  he  was  also  entitled  to  receive  from  Carpen- 
ter $3500  as  trustee  of  Mary  A.  Hand  for  money  likewise 
advanced;  that  on  the  same  day  Carpenter  executed  the 
mortgages  in  question  to  Hand  to  secure  said  two  debts; 
that  the  mortgages  were  dated  September  19,  19 14,  but 
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were,  in  fact,  executed  and  delivered  January  6,  191 5,  and 
were  antedated  for  the  purpose  of  hindering,  delaying  and 
defrauding  Carpenter's  creditors;  that  Carpenter  is,  and  has 
been  at  all  times  since  September  19,  19 14,  insolvent  and 
that  the  mortgages  operated  as  preferences,  contrary  to  the 
provisions  of  the  Bankruptcy  act,  and  that  Hand  had  rea- 
sonable cause  to  believe  that  Carpenter  was  insolvent  when 
the  mortgages  were  executed  and  delivered  to  him.  Tlie  bill 
further  alleged  that  the  real  estate  described  in  the  mort- 
gages was  a  part  of  the  assets  of  the  estate  of  Carpenter, 
who  had  filed  a  voluntary  petition  in  bankruptcy  April  9, 
191 5,  and  had  been  adjudged  to  be  a  bankrupt  less  than  four 
months  after  the  execution  and  delivery  of  the  mortgages, 
and  that  said  estate  passed  to  Fagan  as  trustee  in  bank- 
ruptcy, with  the  right  to  bring  an  appropriate  action  to  have 
the  mortgages  removed  as  clouds  upon  the  title  to  the  land. 
The  bill  then  alleged  the  filing  of  the  bills  by  the  trustee  in 
bankruptcy,  Fagan,  to  set  aside  the  mortgages  as  fraudulent 
preferences  and  the  fact  that  demurrers  were  sustained  to 
the  same  by  the  court ;  also  alleged  the  making  of  the  con- 
veyance of  the  land  by  the  trustee  in  bankruptcy  to  Ingalls, 
together  with  an  assignment  to  him  of  the  right  to  bring 
any  and  all  character  of  actions  whatsoever  as  trustee  in 
bankruptcy,  including  the  right  to  maintain  a  suit  to  set 
aside  the  mortgages  as  fraudulent  preferences,  and  also 
recited  that  Ingalls  and  wife  had  conveyed  the  land  and 
assigned  the  right  to  maintain  this  suit  to  plaintiff  in  error. 
The  bill  prayed  that  Hand,  Carpenter,  Charles  M.  Paden, 
William  S.  Paden  and  the  Sunny  Brook  Farm  Sanitarium 
be  made  defendants,  and  that  the  mortgages  may  be  found 
and  decreed  by  the  court  to  constitute  unlawful  preferences, 
contrary  to  the  provisions  of  the  Bankruptcy  act,  and  for 
further  relief.  The  court  sustained  a  demurrer  to  this  bill 
by  Hand  and  dismissed  it  for  want  of  equity.  On  appeal 
to  the  Appellate  Court  for  the  Second  District  the  decree 
of  the  circuit  court  was  affirmed,  and  the  record  is  brought 
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to  this  court  by  L.  H.  Parker  for  further  review  by  writ 
of  error. 

The  sole  and  only  question  raised  on  this  record  is 
whether  or  not  the  plaintiff  in  error,  by  the  deeds  referred 
to  conveying  to  him  the  real  estate  in  question  and  by  the 
assignments  set  forth  in  the  bill,  acquired  the  right  to  file 
and  maintain  his  bill  to  have  the  mortgages  in  question  set 
aside  as  fraudulent  preferences  under  section  6ofe  of  the 
Bankruptcy  act.     That  section  reads  as  follows: 

"Sec.  6ob.  If  a  bankrupt  shall  have  procured  or  suf- 
fered a  judgment  to  be  entered  against  him  in  favor  of  any 
person  or  made  a  transfer  of  any  of  his  property,  and  if, 
at  the  time  of  the  transfer,  or  of  the  entry  of  the  judgment, 
or  of  the  recording  or  registering  of  the  transfer,  if  by 
law  recording  or  registering  thereof  is  required,  and  being 
within  four  months  before  the  filing  of  the  petition  in  bank- 
ruptcy or  after  the  filing  thereof  and  before  the  adjudi- 
cation, the  bankrupt  being  insolvent  and  the  judgment  or 
transfer  then  operate  as  a  preference  and  the  person  receiv- 
ing it  or  to  be  benefited  thereby,  or  his  agent  acting  therein, 
shall  then  have  reasonable  cause  to  believe  that  the  enforce- 
ment of  such  judgment  or  transfer  would  effect  a  preference, 
it  shall  be  voidable  by  the  trustee  and  he  may  recover  the 
property  or  its  value  from  such  persons.  And  for  the  pur- 
pose of  such  recovery,  any  court  of  bankruptcy,  as  herein- 
before defined,  and  any  State  court  which  would  have  had 
jurisdiction  if  bankruptcy  had  not  intervened,  shall  have 
concurrent  jurisdiction."    (Federal  Stat.  Ann.  1026.) 

An  analysis  of  the  above  Federal  statute  clearly  shows 
that  a  judgment  or  transfer  of  the  character  therein  men- 
tioned is  made  voidable  by  the  trustee  for  the  simple 
purpose  of  preventing  a  preference  to  the  holder  of  such 
judgment  or  transfer,  it  being  a  distinct  feature  and  object 
of  the  Bankruptcy  act  that  all  creditors  so  preferred  by  the 
debtor  shall  only  share  equally  with  all  the  other  creditors 
in  the  distribution  of  the  bankrupt's  assets.     It  is  not  the 


424  Parker  v.  Hand.  [299  IlL 

intention  of  the  statute  that  the  creditor  holding  such  judg- 
ment or  transfer  shall  have  his  debt  against  the  bankrupt 
avoided  and  canceled,  but  merely  that  the  instrument  by 
which  he  seeks  to  secure  such  preference  shall  be  rendered 
void,  so  as  to  destroy  all  right  of  preference  as  to  other 
creditors.  (Trimble  v.  Woodhead,  102  U.  S.  647.)  This 
statute  recognizes  the  difference  between  the  intent  to  de- 
fraud and  the  intent  to  prefer  a  creditor,  as  well  as  the 
difference  between  a  fraudulent  and  a  preferential  con- 
veyance. "One  is  inherently  and  always  vicious ;  the  other 
iimocent  and  valid,  except  when  made  in  violation  of  the 
express  provision  of  the  statute.  One  is  malum  in  se  and 
the  other  malum  prohibitum,  and  then  only  to  the  extent 
that  it  is  forbidden.  A  fraudulent  conveyance  is  void 
regardless  of  its  date;  a  preference  is  valid  unless  made 
within  the  prohibited  period.  It  is  therefore  not,  in  itself, 
unlawful  to  prefer,  nor  fraudulent  for  one,  though  insolvent, 
to  borrow  in  order  to  use  the  money  in  making  a  prefer- 
ence." (Vanlderstine  v.  National  Discount  Co.  33  Sup.  Ct 
343.)  A  fraudulent  preference  also  differs  in  very  much 
the  same  manner  from  the  ordinary  case  of  a  conveyance, 
which  may  be  set  aside  for  constructive  fraud  where  there 
is  no  actual  intent  to  defraud  upon  the  part  of  the  grantor 
or  no  participation  in  such  actual  intent  by  the  grantee.  Not 
only  is  the  conveyance  in  such  case  of  constructive  fraud  set 
aside  and  declared  void  as  against  creditors,  but  also  the 
obligation  of  the  debtor  to  the  grantee  is  likewise  declared 
void  as  against  creditors  as  in  case  of  actual  intent  to  de- 
fraud, when  such  conveyance  is  by  way  of  a  mortgage 
or  trust  deed  to  secure  a  debt  that  is  not  a  bona  fide  debt 
Such  a  fraudulent  conveyance  is  good  as  between  the  parties 
and  as  to  all  the  world  except  as  to  creditors  of  the  grantor 
at  the  time  the  conveyance  was  made,  and  one  who  is  not 
shown  to  have  a  claim  against  the  grantor  or  his  property 
at  the  time  the  conveyance  was  made  is  not  defrauded  and 
cannot  attack  the  fraudulent  conveyance.    (LeSell  v  Men- 
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denhall,  i86  Iowa,  980;  Wangenheim  v.  Garner,  183  Pac. 
670.)  This  latter  rule  is  subject  to  some  exceptions,  as 
where  the  conveyance  was  made  with  a  view  to  defraud  a 
subsequent  creditor,  and  also  in  a  few  other  cases  where 
the  parties  claim  through  creditors  who  had  a  right  to  have 
such  conveyance  set  aside.  In  the  case  of  a  fraudulent 
preference  under  the  Federal  statute,  the  creditor  having 
the  preference  is  entitled  to  file  his  claim  against  the  bank- 
rupt estate  and  share  the  assets  of  the  bankrupt  pro  rata, 
notwithstanding  the  fact  that  he  has  such  fraudulent  pref- 
erence.   In  re  Oppenheimer,  140  Fed.  51. 

Under  the  Federal  statute  in  question  the  only  person 
who  is  given  the  right  to  maintain  a  suit  to  set  aside  a  fraud- 
ulent preference  is  the  trustee  in  bankruptcy,  and  his  right 
is  given  him  for  the  simple  purpose,  as  already  stated,  of 
securing  to  creditors  the  right  to  share  equally  in  the  assets 
of  the  bankrupt.  No  one  else  is  given  the  right,  and  he  is 
merely  an  official  of  the  court  and  for  the  estate  to  collect 
the  assets  and  to  distribute  them.  It  is  not  a  personal  right 
to  him,  but  to  him  as  an  official  for  the  benefit  of  creditors. 
Not  even  the  creditors  themselves  can  maintain  such  action 
but  it  must  be  brought  in  their  behalf  by  the  trustee  in  bank- 
ruptcy. This  mere  naked  right  to  set  aside  a  fraudulent 
preference  is  not  assignable  by  the  trustee  in  bankruptcy 
and  an  attempted  assignment  cannot  be  enforced.  Belding- 
Hall  Manf,  Co.  v.  Mercer  &  Ferndon  Lumber  Co.  175  Fed. 
335 ;  Lovell  v.  Latham  &  Co.  211  id.  374 ;  Glenny  v.  Lang- 
don,  98  U.  S.  20;  Lane  v.  Nickerson,  99  111.  284;  Neu- 
berger  v.  Pelis,  203  Ala.  142. 

Plaintiff  in  error,  so  far  as  the  allegations  in  the  bill 
show,  is  not  a  creditor  of  the  bankrupt,  Carpenter,  but  is  a 
mere  purchaser  from  the  grantee  of  the  trustee  in  bank- 
ruptcy. There  is  no  allegation  in  his  bill  that  either  he  or 
his  grantor,  Ingalls,  or  the  trustee,  was  ever  in  possession. 
There  is  no  perceivable  reason  why,  as  a  mere  purchaser 
and  speculator,  he  should  be  allowed  to  have  the  relief 


426  Parker  v.  Hand.  [299  HL 

sought  by  his  bill.  By  his  deed  he  took  only  the  title  to 
the  land,  which  is  the  same  title  exactly  as  the  trustee  in 
bankruptcy  took  from  the  bankrupt, — ^nothing  more,  nothing 
less.  He  took  no  right  of  the  trustee  in  bankruptcy  to  have 
the  fraudulent  preference  set  aside.  It  would  be  a  perver- 
sion of  the  intent  of  the  Federal  statute  if  any  relief  were 
granted  to  him.  The  trustee,  according  to  the  allegations 
in  the  bill,  has  already  distributed  the  funds  or  assets  of 
the  bankrupt  collected  by  him,  together  with  whatever  he 
got  out  of  the  sale  of  the  property  now  in  question,  among 
the  creditors  and  has  been  discharged.  The  mortgages 
are  no  longer  fraudulent  preferences  within  the  meaning  of 
the  Federal  statute,  if  they  ever  were,  as  plaintiff  in  error  is 
not  a  creditor  and  the  trustee  has  sold  and  conveyed  aU 
interest  in  the  land.  The  two  attempts  of  the  trustee  to 
have  the  mortgages  declared  fraudulent  preferences  failed, 
and  he  cannot  now  attempt  to  do  so  for  the  creditors  because 
he  has  sold  all  his  interest  as  trustee,  and  plaintiff  in  error, 
as  a  mere  purchaser  from  the  trustee,  cannot  have  this  done 
for  him.  Had  the  trustee  been  entitled  to  set  aside  the  mort- 
gages in  question,  and  the  debts  secured  by  them,  on  the 
ground  that  they  were  made  with  the  intent  to  defraud 
creditors,  a  different  question  would  have  been  presented 
from  the  one  now  before  us.  All  the  authorities  cited  by 
plaintiff  in  error,  including  Warner  v.  Flack,  278  111.  303, 
are  inapplicable  to  the  question  here.  Plaintiff  in  error,  in 
fact,  seeks  to  have  tlie  mortgages  and  debts  in  question 
absolutely  nullified  as  to  Hand,  the  mortgagee,  and  paid  to 
himself  by  the  Sunny  Brook  Farm  Sanitarium,  which,  he 
alleges,  is  a  purchaser  of  the  property  subject  to  the  mort- 
gages and  the  debts  they  secure.  He  does  not  even  offer  to 
do  equity  by  paying  to  Hand  the  pro  rata  share  he  would 
have  obtained  in  the  bankrupt's  estate  had  he  filed  his  claim 
with  the  trustee  in  bankruptcy,  and  there  is  no  allegation  in 
the  bill  that  Hand  ever  received  from  the  trustee  his  pro  rata 
share  of  the  bankrupt's  estate.     His  bill  of  complaint  was 
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clearly  demurrable  because  it  did  not  state  a  cause  of  action, 
and  the  court  properly  so  held. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


(No.  14041. — Decree  affirmed.) 

The  Vh.w.ge  of  Peoria  Heights,  Appellee,  vs.  Arthur 

KE1TH1.EY,  Appellant. 

Opinion  filed  October  22,  jq2J. 

1.  Deeds — when  deed  conveying  lots  to  village  creates  condition 
subsequent.  A  warranty  deed  conveying  certain  lots  to  a  village 
upon  certain  conditions,  and  providing  that  if  the  conditions  are 
not  fulfilled  the  village  will  forfeit  the  lots  and  the  title  to  them 
will  revert  to  the  grantor,  creates  in  the  grantee  an  estate  on  con- 
dition subsequent. 

2.  Same — only  grantor  or  his  heirs  can  declare  forfeiture  for 
breach  of  condition  subsequent.  A  breach  of  a  condition  subse- 
quent can  be  taken  advantage  of  only  by  the  grantor  or  his  heirs, 
and  where  he  makes  another  conveyance  to  a  third  party,  either 
before  or  after  the  breach,  the  grantee  in  said  conveyance  acquires 
no  right  to  enforce  a  forfeiture  and  acquires  no  title  to  or  inter- 
est in  the  property  conveyed. 

AppEai*  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  Chari.es  V.  Mii.es,  Judge,  presiding. 

Arthur  Keithi^ey,  pro  se. 

Kirk  &  Shurti^eff,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

Prior  to  January  4,  1904,  G.  W.  H.  Gilbert  was  the 
owner  of  the  major  part  of  Seiberling's  addition  to  the 
village  of  Peoria  Heights.  On  that  date  he  conveyed  by 
warranty  deed  to  the  village,  lots  28  and  29  in  block  6  of 
said  addition,  the  expressed  consideration  being  "the  sum 
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of  $600  in  hand  paid  and  the  observance  of  the  provisions 
hereinafter  named."  The  deed  contained  the  following 
conditions:  "The  consideration  for  this  deed  is  that  the 
village  shall  use  the  said  lots  for  the  purpose  of  a  town 
hall  and  the  location  of  the  village  waterworks  and  other 
village  buildings  of  a  public  nature,  provided,  however, 
that  the  said  village  shall  by  ordinance  provide  that  no 
saloon  license  for  the  sale  of  any  intoxicating,  malt,  vinous, 
mixed  or  fermented  liquors,  and  no  license  for  the  keeping 
of  dram-shops  or  saloons,  shall  ever  be  granted  to  operate 
within  said  Seiberling's  addition  to  Peoria  Heights,  and 
if  there  is  a  breach  of  such  conditions,  which  form  the 
consideration  of  this  deed,  such  breach  shall  work  a  for- 
feiture of  the  said  lots  and  the  title  to  same  shall  revert 
to  the  grantors,  their  heirs  and  assigns,  together  with  all 
the  improvements  thereon."  No  cash  was  paid  by  the  vil- 
lage. February  i,  1904,  the  village  passed  an  ordinance 
prohibiting  the  sale  of  intoxicating  liquors  in  the  addition. 
In  1907  the  village  purchased  a  lot  outside  of  the  addition 
and  built  thereon  a  village  hall.  The  village  has  erected  no 
buildings  on  the  lots  in  question.  It  has  occasionally  piled 
drain  tile  on  the  lots,  and  about  the  time  this  litigation  was 
begun  it  set  a  few  posts  around  the  lots  and  stretched  a 
single  wire  on  these  posts.  Since  the  conveyance  to  the 
village  the  lots  have  been  listed  as  public  property  and  have 
been  exempted  from  general  taxation,  and  special  assess- 
ments against  said  lots  have  been  paid  by  the  village.  De- 
cember 20,  19 10,  Gilbert  and  wife  by  an  unconditional  form 
of  warranty  deed  conveyed  said  property  to  appellant,  Ar- 
thur Keithley.  There  is  no  evidence  that  appellant  paid 
anything  for  these  lots  nor  that  he  has  ever  had  possession 
of  them.  March  i,  1920,  Gilbert  by  quit-claim  deed  con- 
veyed to  the  village  all  his  present  and  future  interests  in 
said  lots,  including  all  interest  that  he  then  had  or  could 
or  might  acquire  through  forfeiture  or  otherwise.  Decem- 
ber 30,  1920,  appellee  filed  its  bill  in  the  circuit  court  of 
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Peoria  county,  praying  that  the  deed  to  appellant  be  can- 
celed and  removed  as  a  cloud  upon  appellee's  title  to  said 
lots  and  for  other  relief.  Appellant  answered  the  bill, 
admitting  most  of  the  averments  of  fact  but  denying  that 
appellee  has  any  right,  title  or  interest  in  the  lots.  Appellant 
filed  his  cross-bill  asking  that  the  title  be  quieted  in  him. 
The  cross-bill  was  dismissed  on  demurrer.  The  court  found 
that  appellee  was  in  possession  of  the  lots  in  question,  and 
that  at  the  time  Gilbert  executed  his  deed  to  appellant  he 
had  no  interest  in  the  premises  capable  of  being  assigned  or 
conveyed  and  that  appellant  obtained  no  interest  and  that 
his  deed  was  void.  A  decree  was  entered  canceling  appel- 
lant's deed  and  declaring  that  he  had  no  interest  in  the 
premises.    From  that  decree  this  appeal  was  prosecuted. 

By  his  deed  of  January  4,  1904,  Gilbert  conveyed  to 
appellee  the  lots  in  question  on  certain  conditions,  and  pro- 
vided that  if  these  conditions  were  not  fulfilled  the  village 
would  forfeit  the  lots  and  the  title  to  them  would  revert  to 
him.  This  conveyance  clearly  created  in  appellee  an  estate 
on  condition  subsequent.  ( i  Tiffany  on  Real  Property, — 
2d  ed. — sec.  78;  Kales  on  Estates  and  Future  Interests, — 
2d  ed. — sec.  219;  8  R.  C.  L.  1109.)  This  being  true,  a 
breach  of  the  condition  can  be  taken  'advantage  of  only  by 
the  grantor  or  his  heirs.  His  grantee,  whether  before  or 
after  the  breach,  acquires  no  right  to  enforce  a  forfeiture. 
(O'Donnell  v.  Robson,  239  111.  634;  Golconda  Northern 
Railway  v.  Gtdf  Lines  Railroad,  265  id.  194.)  Appellant 
acquired  no  title  to  or  right  or  interest  in  tlie  lots  by  the 
conveyance  of  December  20,  1910,  and  the  court  properly 
canceled  the  deed  and  removed  it  as  a  cloud  upon  appel- 
lee's title. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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(No.  14053. — Order  affirmed.) 

The  Oak  Ridge  Cemetery  Corporation,  Appellant,  vs. 
The  Tax  Commission,  Appellee. 

Opinion  filed  October  22,  ip2i. 

1.  Taxes — cemetery  property  must  be  exclusively  used  for  that 
purpose  to  be  exempt  from  taxation.  Under  the  provisions  of  sec- 
tion 3  of  article  9  of  the  constitution  and  of  paragraph  3  of  sec- 
tion 2  of  the  Revenue  act  the  exemption  of  cemetery  property  from 
taxation  does  not  extend  to  such  lands  unless  they  are  used  exclu- 
sively for  cemetery  purposes. 

2.  Same — one  claiming  tax  exemption  must  make  clear  showing 
that  his  property  is  exempt.  One  claiming  the  benefit  of  a  tax  ex- 
emption statute  must  show  clearly  that  his  property  is  within  the 
contemplation  of  the  law,  and  a  statement  in  a  return  to  the  tax 
commission  by  a  cemetery  corporation  that  its  land  is  exempt  is 
a  mere  conclusion  of  the  affiant. 

3.  Same — capital  stock  and  franchise  of  cemetery  corporation 
are  subject  to  taxation.  Under  paragraph  4  of  section  3  of  the 
Revenue  act  and  paragraph  6  of  section  2  of  the  Tax  Commission 
act  the  tax  commission  is  required  to  assess  and  value  the  capital 
stock  and  franchise  of  a  cemetery  corporation  for  purposes  of  tax- 
ation, and  there  is  no  theory  upon  which  such  a  corporation  can 
escape  taxation  on  such  property. 

4.  Same — legislature  cannot  exempt  property  from  taxation  ex- 
cept as  provided  in  section  3  of  article  p  of  the  constitution.  No 
property  can  be  exempted  from  taxation  by  any  law  passed  by  the 
legislature  except  such  as  is  mentioned  in  section  3  of  article  9  of 
the  constitution. 

5.  Same — rule  11  of  the  tax  commission  is  proper  for  assessing 
capital  stock  and  franchise  of  cemetery  corporation.  Rule  11  of 
the  tax  commission,  for  ascertaining  the  fair  cash  value  of  the  capi- 
tal stock  and  franchises  of  corporations  for  purposes  of  taxation,  is 
a  proper  rule  for  making  an  assessment  of  the  capital  stock  and 
franchise  of  a  cemetery  corporation. 

6.  Same — valuation  must  be  so  excessive  as  to  amount  to  fraud 
before  the  court  will  interfere.  The  Supreme  Court  will  not  in- 
terfere on  account  of  alleged  excessive  valuation  of  property  by 
the  tax  commission  unless  the  valuation  is  so  excessive  as  to  amount 
to  fraud. 

7.  Same — circuit  court  can  review  order  of  tax  commission  only 
on  the  record.    Under  section  10  of  the  Tax  Commission  act  the 
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circuit  court  can  review  the  order  and  decision  of  the  tax  commis- 
sion only  on  the  record  made  before  the  commission,  and  said  court 
has  no  authority  to  make  a  new  assessment  or  to  hear  any  further 
evidence  for  the  purposes  of  such  review. 

AppHai*  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  David  M.  Brothers,  Judge,  presiding. 

Ch ARISES  M.  Haft,  for  appellant. 

Edward  J.  Brundage,  Attorney  General,  (Ci^arence 
N.  BooRD,  of  counsel,)  for  appellee. 

Mr.  Justice  Duncan  delivered  the/)pinion  of  the  court : 

On  September  lo,  1920,  the  Oak  Ridge  Cemetery  Cor- 
poration of  Chicago,  Illinois,  filed  in  the  office  of  the  tax 
commission  of  Illinois  a  sworn  statement  under  section  32 
of  the  Revenue  act,  setting  forth  the  following  facts :  That 
it  was  incorporated  for  cemetery  purposes  and  on  April  i, 
1920,  was  conducting  a  cemetery;  that  the  amount  of  its 
capital  stock  authorized  was  $600,000  and  the  number  of 
its  shares  was  60,000 ;  that  the  amount  of  its  capital  stock 
paid  up  was  $445,100  and  the  number  of  its  shares  actually 
issued  was  44,510;  that  the  shares  of  stock  had  no  market 
value  and  that  their  actual  value  was  one  dollar  per  share ; 
that  the  total  amount  of  its  indebtedness,  except  debts  for 
current  expenses,  excluding  from  such  expenses  amounts 
paid  for  the  purchase  or  improvement  of  property,  was 
$262,000;  that  the  land  and  lots  of  the  corporation  were 
exempt  and  had  no  assessed  valuation,  and  that  its  personal 
property  was  assessed  at  the  valuation  of  $1200.  The  tax 
commission  on  November  17,  1920,  considered  the  return 
of  appellant,  which  was  not  accompanied  by  any  further 
showing,  and  found  that  the  value  of  the  capital  stock  and 
franchise  of  appellant,  when  equalized  upon  the  same  basis 
with  the  other  property  throughout  the  State,  was  $51,200; 
that  the  full  equalized  value,  being  double  the  assessed  value, 
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of  the  real  and  personal  property  of  appellant  as  fixed  by 
the  assessor  and  the  board  of  review  of  Cook  county  for 
the  year  1920  was  $1200;  that  deducting  the  full  equalized 
value  of  the  real  and  personal  property  from  the  full  equal- 
ized value  of  the  capital  stock  and  franchise  leaves  a  balance 
of  $50,000  as  the  full  equalized  value  of  appellant's  prop- 
erty and  franchise  in  excess  of  the  full  equalized  value  of 
its  tangibles.  The  tax  commission  accordingly  fixed  the 
value  of  the  capital  stock  and  franchise  subject  to  be  as- 
sessed by  it  at  $50,000,  and  assessed  appellant  for  one-half 
that  sum,  or  $25,000,  as  the  assessed  value  of  its  capital 
stock  and  franchise  for  the  year  1920.  Due  notice  of  the 
assessment  was  given  by  mail  to  appellant  and  the  assess- 
ment was  published  as  required  by  law.  Appellant  filed 
objections  with  the  tax  commission  and  prayed  that  the 
assessment  be  vacated.  On  December  20,  1920,  the  objec- 
tions were  heard.  The  additional  facts  submitted  to  the 
commission  by  appellant  were,  in  substance,  the  following: 
The  capital  stock  tax  return  for  the  year  ending  Decem- 
ber 31,  1919,  shows  a  loss  average  to  appellant  of  $9589.51 
for  191 7,  1918  and  19 19.  The  income  tax  return  for  the 
same  year  shows  a  net  loss  of  $3149.60  after  paying  offi- 
cers $2900  and  interest  on  bonded  indebtedness  amounting 
to  $16,781.30.  Appellant  has  $662,000  invested  in  its  prop- 
erty, consisting  of  1 18  acres,  about  65  acres  of  which  is  laid 
out  in  cemetery  lots.  The  land  when  sold  as  cemetery  lots 
sells  for  from  fifty  cents  to  two  dollars  per  square  foot, 
or  an  average  of  about  one  dollar,  or  $30,000  per  acre,  af- 
ter deducting  twenty-five  per  cent  for  driveways  and  alley- 
ways. No  portion  of  the  capital  stock  has  been  retired,  but 
$50,000  of  appellant's  bonded  debt  was  retired  within  the 
three  years  of  its  existence  by  the  majority  stockholder 
purchasing  treasury  stock,  leaving  $250,000  of  bonded  debt 
and  $12,000  of  other  debts.  No  earnings  of  appellant  have 
been  used  to  retire  bonds  or  stock  but  some  earnings  have 
been  used  to  pay  interest  on  bonds.     Appellant  has  a  per- 
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petual  care  fund  of  $47,826  on  deposit  in  the  Union  Bank 
of  Chicago,  and  the  interest  thereon  for  the  year  1919  was 
about  $1736,  and  it  has  paid  no  taxes  on  that  fund.  The 
bonds  of  appellant  bear  six  per  cent  interest,  were  sold  at 
par,  and  are  secured  by  a  trust  deed  on  the  property  and 
a  portion  of  the  stock.  On  a  suggestion  of  appellant's  at- 
torney that  the  cost  of  carrying  the  bonds  would  continue 
for  a  long  period  of  years  and  that  the  expense  of  selling 
lots  was  considerable,  and  that  appellant  was  eating  up  its 
capital  every  time  it  sold  a  lot,  chairman  Noleman  of  the 
commission  replied:  "That  is  true.  There  ought  to  be 
some  allowance  made  for  depletion.  Well,  now,  we  take 
your  capital  at  $40,000  and  your  debt  at  $260,000  and  we 
depreciated  that  (to)  $100,000  and  equalized  that  on  a 
basis  of  sixty  per  cent,  producing  $60,000,  and  we  deduct 
the  full  value  of  your  tangible,  $1200,  which  leaves  $58,- 
800.  We  made  further  depreciation  of  $8800  and  took  it 
at  $50,000  and  assessed  it  at  $25,000."  The  commission 
confirmed  the  assessment  of  $25,000  for  the  year  1920.  On 
appeal  to  the  circuit  court  of  Cook  county  appellant  offered 
to  prove  that  the  fair  cash  value  of  its  real  estate  remain- 
ing, exclusive  of  that  portion  which  had  been  sold  for  burial 
lots,  was  $268,000.  On  objection  by  the  Attorney  General 
the  court  refused  to  allow  such  proof  and  confirmed  the 
assessment  made  by  the  commission.  Appellant  prosecutes 
an  appeal  to  this  court. 

Appellant  contends  that  inasmuch  as  it  is  conducting  a 
cemetery  and  that  its  property  is  used  for  that  purpose  it 
is  not  assessable  by  the  tax  commission  in  any  sum.  This 
contention  is  based  upon  the  provisions  of  section  3  of  arti- 
cle 9  of  the  constitution  of  1870  and  of  paragraph  3  of 
section  2  of  the  Revenue  act.  Said  section  of  the  consti- 
tution provides  that  "the  property  of  the  State,  counties, 
and  other  municipal  corporations,  *  *  *  and  such  other 
property  as  may  be  used  exclusively  *  *  *  for  school, 
religious,  cemetery  and  charitable  purposes,  may  be  ex- 
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empted  from  taxation;  but  such  exemption  shall  be  only 
by  general  law."  Said  section  of  the  Revenue  act  provides 
that  all  lands  used  exclusively  as  graveyards  or  grounds  for 
burying  the  dead  shall  be  exempt  from  taxation.  It  will 
be  observed  that  under  the  provisions  of  the  constitution 
and  the  statute  it  is  only  lands  used  exclusively  for  ceme- 
tery purposes  or  graveyards  or  grounds  for  burying  the 
dead  that  are  exempt  from  taxation.  The  statute  cannot 
be,  and  is  not,  made  broader  than  the  provisions  of  the 
constitution,  and  the  exemption  does  not  extend  to  such 
lands  unless  they  are  used  exclusively  for  such  purposes. 
(People  V.  Grac eland  Cemetery  Co,  86  111.  336;  Blooming' 
ton  Cemetery  Ass^n  v.  People,  170  id.  377.)  Under  said 
provisions,  according  to  the  decisions  of  this  court,  appel- 
lant made  no  showing  to  the  commission  that  any  of  its 
land  was  exempt  from  taxation.  It  simply  stated  in  its  re- 
turn to  the  commission  that  its  land  was  exempt  from  tax- 
ation, and  made  no  further  showing  of  any  right  of  ex- 
emption. The  statement  was  a  mere  conclusion  of  the  party 
who  made  the  affidavit  for  appellant.  One  claiming  the 
benefit  of  a  tax  exemption  statute  must  show  clearly  that 
his  property  is  within  the  contemplation  of  the  law.  Peo- 
ple V.  Deutsche  Gemeinde,  249  111.  1 32 ;  Board  of  Directors 
V.  Board  of  Reviezv,  248  id.  590. 

The  only  property  of  appellant  that  was  exempt  from 
taxation,  as  already  shown,  is  such  land  as  it  used  exclu- 
sively for  cemetery  purposes  or  for  grounds  for  the  burial 
of  the  dead.  All  of  its  other  property  was  subject  to  tax- 
ation. Under  paragraph  4  of  section  3  of  the  Revenue  act 
and  paragraph  6  of  section  2  of  the  Tax  Commission  act 
the  tax  commission  was  required  to  assess  and  value  the 
capital  stock  and  franchise  of  appellant  for  purposes  of  tax- 
ation. (Kurd's  Stat.  191 7,  p.  2422 ;  Laws  of  1919,  p.  719.) 
There  is  no  theory  upon  which  appellant  can  escape  taxa- 
tion on  its  capital  stock  and  franchise.  It  belongs  in  the 
class  of  corporations  whose  capital  stock  is  required  to  be 
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taxed,  and  the  legislature  of  this  State  has  no  right  or  power 
to  exempt  appellant  or  any  other  corporation  from  such 
taxation,  as  any  such  exemption  would  be  void  under  the 
provisions  of  sections  i  and  3  of  article  9  of  the  consti- 
tution of  1870.  Section  i  of  the  constitution  provides,  in 
substance,  that  the  General  Assembly  shall  provide  such  rev- 
enue as  may  be  needful  by  levying  a  tax,  by  valuation,  so 
that  every  person  shall  pay  a  tax  in  proportion  to  his,  her 
or  its  property ;  and  section  3  is  a  limitation  upon  the  leg- 
islature to  exempt  property  from  taxation,  and  no  property 
except  that  mentioned  in  said  section  can  be  exempted  by 
any  law  passed  by  the  legislature.  Consolidated  Coal  Co. 
V.  Miller,  236  111.  149. 

Another  claim  made  by  appellant  is  that  the  value  of  its 
cemetery  land  which  is  exempt  from  taxation  should  have 
been  deducted  by  the  commission,  under  its  rules,  from  the 
value  fixed  and  placed  upon  its  capital  stock  and  franchise. 
Rule  1 1  adopted  by  the  commission  provides,  in  substance, 
that  for  the  purposes  of  ascertaining  the  fair  cash  value  of 
the  capital  stock  and  franchise  of  all  corporations  of  the 
character  of  the  appellant,  and  for  the  assessment  of  the 
same  or  so  much  thereof  as  may  be  found  to  be  in  excess 
of  the  equalized  valuation  of  the  tangible  property  of  such 
corporations,  the  fair  cash  value  of  the  shares  of  capital 
stock  and  the  amount  of  the  indebtedness,  except  indebted- 
ness for  current  expenses,  etc.,  shall  be  added  together.  The 
tax  commission  shall  then  equalize  the  amount  so  obtained 
so  that  the  property  of  said  companies  shall  be  assessed, 
as  nearly  as  practicable,  upon  a  uniform  basis  with  other 
property  throughout  the  State.  From  the  aggregate  amount 
so  determined  and  equalized,  as  aforesaid,  there  shall  be 
deducted  the  aggregate  equalized  valuation  of  all  tangible 
property  of  such  corporations  or  associations,  and  one-half 
of  the  remainder,  if  any,  shall  be  taken  and  held  to  be  the 
assessed  value  of  the  capital  stock  and  franchises  of  the 
corporations,  over  and  above  the  tangible  property  thereof. 
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This  rule  has  been  approved  by  this  court  as  a  proper  and 
correct  rule  for  the  making  of  such  assessments.  Porter 
V.  Rockfordy  Rock  Island  attd  St.  Louis  Railroad  Co.  76 
111.  561 ;  State  Board  of  Equalisation  v.  People,  191  id.  528. 
It  will  be  seen  that  the  tax  commission  made  large  de- 
ductions and  allowances  to  appellant  in  assessing  its  prop- 
erty. The  announcement  of  chairman  Noleman  to  appellant 
which  we  have  quoted  clearly  show^s  this  to  be  true,  and  It 
also  shows  that  the  commission  made  all  allowances  pos- 
sible that  it  could  make,  as  we  view  the  matter,  under  the 
showing  made  by  appellant  in  its  return  to  the  commission 
and  from  the  evidence  produced  by  appellant  on  its  motion 
to  vacate  or  modify  the  assessment.  Appellant  did  not  make 
any  proof  either  of  the  value  of  its  land  exempt  from  tax- 
ation, if  it  had  any  such  land,  or  the  value  of  its  land  not 
exempt  from  taxation,  if  it  had  such  land.  It  does  clearly 
appear  that  no  land  of  appellant  was  taxed  by  the  local  as- 
sessor or  board  of  review,  and  it  is  probable  that  appellant 
had  land  that  was  exempt  from  taxation  and  also  that  a 
part  of  its  land  was  subject  to  taxation  and  should  have 
been  assessed  by  the  local  assessor.  Appellant  has  its  rec- 
ord in  such  a  condition  that  this  court  cannot  possibly  de- 
termine whether  the  commission  gave  it  sufficient  credit  c 
deduction  from  the  assessment  of  its  stock  and  franchise 
to  cover  its  land  either  exempt  or  not  exempt  from  taxation. 
Under  the  holdings  of  this  court  we  cannot  and  will  not  in- 
terfere on  account  of  alleged  excessive  valuation  by  taxing 
officers  unless  the  valuation  is  so  excessive  as  to  amount  to 
fraud.  {People  v.  Bourne,  242  111.  61.)  There  is  no  such 
showing  in  the  record.  In  fact,  the  commission  made  very 
liberal  deductions, — that  is,  gave  very  liberal  credits  to  ap- 
pellant against  the  value  of  its  capital  stock  and  franchise 
after  the  same  was  equalized,  under  the  showing  made  by 
appellant.  Whether  such  credits  are  to  the  full  amount  to 
which  appellant  is  entitled  cannot  be  determined  by  us  from 
this  record. 
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The  contention  of  appellant  that  the  circuit  court  erred 
in  denying  its  offer  to  prove  that  the  value  of  its  real  es- 
tate, exclusive  of  that  which  had  been  sold  for  burial  lots, 
was  $268,000,  cannot  be  sustained.  Section  10  of  the  Tax 
Commission  act  provides  that  the  tax  commission  shall  pre- 
pare and  transmit  to  the  clerk  of  the  circuit  court,  when 
an  appeal  from  its  decision  has  been  taken  to  that  court,  a 
copy  of  all  of  the  evidence,  documents,  papers,  books  and 
files  pertaining  to  such  appeal,  which  copy  shall  be  certified 
as  correct  by  the  director  of  finance.  It  further  provides 
that  the  appeal  shall  be  heard,  without  formal  pleadings, 
upon  the  record  so  certified  by  the  tax  commission.  Under 
these  provisions  the  circuit  court  can  only  review  the  order 
and  decision  of  the  tax  commission  on  the  record  made 
before  such  commission.  The  circuit  court  on  such  an  ap- 
peal has  no  authority  to  make  a  new  assessment  or  to  re- 
view the  assessment  made  by  the  commission  except  upon 
the  record  before  the  commission.  It  is  therefore  without 
authority  to  hear  any  further  evidence  for  the  purposes  of 
its  review  of  the  order  of  the  tax  commission. 

The  brief  and  argument  of  appellant  present  an  im- 
portant question  to  this  court,  the  same  being  whether  or 
not  it  ought  to  be  credited  by  the  tax  commission,  in  mak- 
ing the  assessment  aforesaid,  with,  first,  the  value  or  equal- 
ized value  of  its  land  actually  used  for  burying  grounds; 
and  second,  the  equalized  value  of  its  land  not  actually  used 
by  it  for  burial  grounds  and  subject  to  assessment  by  the 
local  assessor  or  board  of  review.  Appellant  cites  some  very 
important  authorities  bearing  upon  this  question,  namely. 
State  V.  Stoneivall  Ins.  Co,  89  Ala.  335,  Bhnwood  Ceme- 
tery Co.  V.  Tarrant,  170  id.  459,  and  Metairie  Cemetery 
Ass'n  V.  Board  of  Assessors,  37  La.  Ann.  32,  but  for  the 
reasons  already  given,  the  record  before  this  court  is  bar- 
ren of  any  sufficient  showing  of  values  to  entitle  appellant 
to  a  decision  on  that  question.  It  is  also  clear  that  if  it 
has  both  classes  of  property,  one  that  was  exempt  and  an- 
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other  that  was  not  exempt  from  taxation,  the  latter  class 
of  real  estate  was  not  assessed  or  taxed  by  the  local  authori- 
ties, and  the  commission  therefore  was  not  furnished  any 
basis  for  giving  credit  for  the  latter  class  of  property  or 
for  the  former  claimed  to  be  exempt.  We  therefore  de- 
cline to  decide  the  question  until  it  may  be  properly  p^^ 
sented  to  the  commission  upon  a  proper  record  raising  it 
The  order  of  the  circuit  court  confirming  and  approv- 
ing the  assessment  of  the  tax  commission  is  affirmed. 

Order  affirmed. 


(No.  1 364 1. — ^Judgment  affirmed.) 

Kate  Stafi^ord  vs,  Wii^uam  Nathan  Stafford,  Defend- 
ant in  Error. — (Mary  Duggan,  Plaintiff  in  Error.) 

Opinion  filed  October  22, 1^21. 

1.  Divorce — when  court  continues  to  have  jurisdiction  over  cus- 
tody of  child,  A  court  which  acquires  jurisdiction  of  a  proceeding 
for  a  divorce  has  jurisdiction  to  settle  the  question  of  the  custody 
of  a  child  of  the  complainant  and  after  the  decree  is  entered- will 
continue  to  have  the  right  to  reconsider  the  question  upon  proper 
application  and  to  make  changes  in  its  order  when  warranted  by 
the  evidence,  and  the  original  jurisdiction  acquired  in  the  divorce 
proceeding  will  not  be  lost  where  the  defendant  moves  to  open  up 
the  decree  at  the  same  term  it  was  entered  and  such  motion  is  con- 
tinued from  time  to  time. 

2.  Same — court  may  appoint  a  guardian  for  the  property  of  a 
child  and  yet  award  custody  of  the  child  to  its  father.  The  circuit 
court  in  a  proceeding  for  a  divorce  may  appoint  a  guardian  for  the 
property  of  the  child  of  the  complainant,  who  has  died  after  the 
entry  of  the  decree,  and  at  the  same  time  give  to  the  father  the 
care,  custody,  control  and  education  of  the  child,  provided  the  evi- 
dence justifies  such  order. 

3.  Same — circuit  court  may  consolidate  appeal  from  appoint- 
ment of  guardian  by  county  court  with  proceeding  to  modify  di- 
vorce decree.  On  appeal  from  an  order  of  the  county  court  ap- 
pointing a  guardian  for  a  minor  child  of  a  complainant,  who  has 
died  since  the  entry  of  a  decree  granting  her  a  divorce,  the  circuit 
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court  may  of  its  own  motion  consolidate  the  appeal  with  a  pending 
motion  to  open  up  the  divorce  decree  and  modify  the  order  therein 
as  to  the  custody  of  the  child,  where  the  principal  question  in  each 
case  is  the  same  and  involves  the  same  evidence. 

4.  Same — verdict  of  jury  involving  question  of  custody  of  child 
is  merely  advisory.  In  a  proceeding  for  a  divorce  the  parties  are 
entitled  to  a  jury,  and  upon  all  issues  affecting  the  right  of  divorce 
the  verdict  of  the  jury  is  binding  to  the  extent  that  it  cannot  be 
set  aside  unless  it  is  manifestly  against  the  weight  of  the  evidence, 
but  upon  the  question  of  the  custody  of  the  child  the  verdict  is 
merely  advisory. 

5.  Same — when  father  does  not  forfeit  right  to  custody  of  child. 
A  father  is  not  disqualified  from  having  the  care,  control  and  edu- 
cation of  his  child  because  of  the  fact  that  he  has  occasionally  taken 
a  drink  of  intoxicating  liquor,  and  where  the  complainant  in  a  pro- 
ceeding for  divorce  has  died  after  the  entry  of  the  decree,  the  de- 
fendant, upon  a  proper  showing,  is  entitled  to  a  modification  of  the 
decree  so  as  to  give  the  custody  of  the  child  to  him  instead  of  the 
wife's  sister,  even  though  the  sister  may  be  more  able,  financially, 
to  care  for  the  child. 

6.  Same — father  will  not  be  denied  the  right  to  custody  of  child 
merely  because  he  is  a  non-resident.  Where  a  wife  dies  after  ob- 
taining a  decree  for  divorce  and  there  is  a  controversy  between  the 
defendant  and  his  wife's  sister  as  to  the  custody  of  his  child,  the 
father  will  not  be  denied  his  right  to  such  custody  merely  because 
he  is  a  non-resident  and  the  child  has  property  in  Illinois,  but  the 
court  may  appoint  said  sister  the  guardian  of  the  child's  property 
and  give  the  father  the  care  and  custody  of  the  child.  (Miner  v. 
Miner,  11  111.  43,  distinguished.) 

7.  Same — domicile  of  the  parent  is  the  domicile  of  the  child. 
Where  the  mother  is  dead,  the  domicile  of  a  child,  who  has  been 
living  with  her  apart  from  the  father,  changes  to  the  domicile  of 
the  father,  as  the  father  is  the  natural  guardian  of  the  child;  and 
a  guardian  by  nature,  or  a  testamentary  guardian,  may  in  good 
faith  change  his  ward's  domicile  from  one  State  to  another  or  from 
one  county  to  another. 

8.  Same — after  mother^s  death  father  may  have  custody  of  child 
although  divorce  was  for  his  fault.  Although  a  divorce  is  granted 
for  the  husband's  fault  and  the  custody  of  the  child  is  given  to  the 
wife,  the  husband,  after  the  wife's  death,  is  entitled  to  preference 
over  another  person  who  has  no  natural  right  to  the  child,  provided 
the  evidence  shows  that  he  is  a  competent  person  to  have  the  cus- 
tody of  his  child. 
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9.  Same — when  divorce  decree  prevents  testamentary  disposi- 
tion of  custody  of  child.  Where  a  wife  dies  after  obtaining  a  de- 
cree for  divorce  and  the  husband  by  a  proper  motion  continues  the 
jurisdiction  of  the  court  so  as  to  modify  the  decree  as  to  the  cus- 
tody of  the  child,  the  final  decree  awarding  such  custody  to  the 
father  divests  all  right  which  the  complainant  may  have  had  to 
make  a  testamentary  provision  as  to  the  disposition  of  the  child 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Moultrie  county;  the  Hon.  Georgk  A.  Sentei*, 
Judge,  presiding. 

E.  J.  M11.1.ER,  W.  E.  Redmon,  and  C.  R.  Patterson, 
for  plaintiff  in  error. 

John  R.  Fitzgerai,d,  and  McLaughun  &  Bii^i^man, 
for  defendant  in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court: 

William  Nathan  Stafford,  defendant  in  error,  and  Kate 
Duggan,  now  deceased,  were  married  in  Oklahoma  on  Octo- 
ber 29,  1907.  John  William  Stafford  was  bom  to  this 
union  on  August  28,  1908,  and  in  191 3  defendant  in  error, 
with  his  wife  and  child,  moved  to  Dalton  City,  Illinois,  the 
former  home  of  his  wife.  He  retained  some  business  inter- 
ests in  Oklahoma,  and  on  February  21,  19 17,  while  he  was 
absent  in  Oklahoma  on  business,  his  wife  filed  in  the  circuit 
court  of  Moultrie  county  her  bill  for  divorce  and  the  cus- 
tody of  their  child,  charging  that  he  was  guilty  of  extreme 
and  repeated  cruelty  to  her,  had  been  guilty  of  habitual 
drunkenness  for  more  than  two  years  last  past,  and  was 
wholly  unfit  to  have  the  care,  custody  and  education  of  the 
child.  He  employed  an  attorney  at  Dalton  City  and  an- 
swered the  bill,  specifically  denying  all  the  charges  therein 
contained,  and  the  cause  was  continued  to  the  September 
term,  19 17.  Defendant  in  error's  attorney  enlisted  in  the 
navy  before  the  September  term  of  court  and' notified  Staf- 


Oct '21.]      Stafford  v.  Stafford.         441 

ford  of  that  fact.  He  employed  another  attorney  in  Okla- 
homa, but  the  cause  was  tried  at  the  September  term  dur- 
ing his  absence  and  he  was  found  guilty  of  extreme  and 
repeated  cruelty  and  of  habitual  drunkenness  and  that  he 
was  not  a  suitable  person  to  have  the  care  and  custody  of 
the  minor  child,  and  a  decree  granting  the  divorce  was 
entered  and  the  custody  of  the  child  awarded  to  the  mother, 
who  died  November  3,  1917,  leaving  a  last  will  and  testa- 
ment, by  which  she  bequeathed  and  devised  all  her  property 
to  her  minor  son.  The  will  provided  that  the  court  should 
appoint  some  suitable  person  who  should  have  control  of 
her  estate  willed  to  her  son  until  he  arrived  at  the  age  of 
twenty-one  years  and  out  of  the  income  of  the  estate  sup- 
port, maintain  and  educate  him,  and  that  such  person  should 
look  after  her  son  and  satisfy  himself  that  any  money  paid 
over  to  anyone  for  his  use  and  benefit  should  be  used  for  the 
purpose  intended,  and  should  from  time  to  time,  if  prac- 
ticable, visit  her  son  at  the  expense  of  her  estate  and  satisfy 
himself  that  he  was  properly  taken  care  of  and  educated. 
Defendant  in  error  was  informed  of  the  death  of  his 
wife  and  came  from  Oklahoma  to  her  funeral  and  there  for 
the  first  time  learned  that  she  had  obtained  a  divorce  from 
him  and  the  custody  of  the  child.  On  December  7,  1917, 
at  the  September  term,  191 7,  he  filed  his  motion  in  the 
circuit  court,  supported  by  affidavit,  to  open  up  the  decree 
for  divorce  and  the  custody  of  the  child  and  for  leave  to 
introduce  further  testimony.  On  November  9,  191 7,  Mary 
Duggan,  plaintiff  in  error,  the  sister  of  Kate  Stafford,  filed 
her  petition  in  the  county  court  of  said  coimty  asking  for 
the  appointment  of  herself  as  the  guardian  of  said  child. 
Defendant  in  error  received  no  official  notice  but  on  said 
date  appeared  in  person  with  his  attorney  and  objected  to 
the  petitioner  being  appointed  guardian,  and  the  matter  was 
set  for  hearing  on  November  17,  191 7,  eight  days  later. 
Before  the  day  of  the  hearing  defendant  in  error  was  called 
back  to  Oklahoma  on  urgent  business,  and,  although  his 
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attorney  applied  for  a  further  continuance,  that  cause  was 
heard  by  the  county  court  and  Mary  Duggan  was*  appointed 
guardian  of  the  person  and  property  of  the  child,  the  petition 
being  amended  on  the  day  of  the  hearing  to  show  that  the 
petitioner  asked  to  be  appointed  guardian  of  the  person  as 
well  as  of  the  property  of  the  child.     The  guardian  was 
required  to  give  bond  in  the  sum  of  $30,000.    The  property 
of  the  ward  was  inventoried  at  a  valuation  of  $i9,2oa 
Defendant  in  error  perfected  his  appeal  to  the  circuit  court 
of  said  county  from  the  order  of  the  county  court  appoint- 
ing such  guardian  and  a  trial  de  novo  was  had  March  8, 
1919,  and  the  circuit  court  confirmed  the  order  of  the  county 
court  and  appointed  Mary  Duggan  as  guardian  of  the  es- 
tate and  person  of  said  minor,  the  order  and  judgment  of 
the  court  being  based  largely  upon  the  decree  and  finding  of 
the  circuit  court  in  tlie  divorce  proceedings,  the  decree  at 
that  time  being  in  full  force  and  effect  and  unmodified.    At 
the  same  March  term  defendant  in  error  moved  to  open  up 
this  latter  order  and  judgment  and  for  leave  to  introduce 
further  testimony  therein,  and  in  support  of  the  motion  he 
alleged  that  the  hearing  of  his  motion  to  open  up  the  decree 
for  divorce  and  to  have  the  same  modified  was  pending  for 
hearing  in  the  circuit  court  for  May  10,  1919.    The  motion 
was  granted  and  the  further  hearings  of  the  appeal  case  and 
of  the  motion  to  modify  the  decree  in  the  divorce  suit  were 
consolidated  of  the  court's  own  motion  and  for  its  conve- 
nience in  properly  disposing  of  both  matters  at  one  and  the 
same  time.    On  May  10,  19 19,  both  causes  were  heard  by 
the  circuit  court  on  the  evidence  and  the  court  modified  the 
decree  of  the  circuit  court,  striking  therefrom  the  findings 
that  the  defendant  was  guilty  of  habitual  drunkenness  and 
was  an  unfit  person  to  have  the  care  and  education  of  the 
child  and  the  order  awarding  the  care  and  custody  of  such 
child  to  Kate  Stafford,  and  inserting  in  lieu  thereof  the 
findings  that  he  was  not  guilty  of  habitual  drunkenness  and 
was  not  given  to  excessive  use  of  intoxicants  but  is  a  sober. 
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industrious  citizen  and  a  kind  and  indulgent  father,  having 
great  affection  for  his  son,  and  that  he  is  a  fit  person  to 
have  the  care,  custody,  control  and  education  of  his  son 
and  has  been  guilty  of  no  act  or  conduct  to  forfeit  his 
right  as  a.  father ;  and  further  modified  the  decree  so  as  to 
provide  that  he  should  have  the  care,  custody,  control  and 
education  of  his  son,  but  left  the  decree  for  divorce  for 
extreme  and  repeated  cruelty  still  standing  on  that  ground, 
alone.  In  the  appeal  case  in  the  matter  of  the  appointment 
of  a  guardian,  Mary  Duggan  was  found  a  fit  person  to  be 
guardian  of  the  property  of  the  minor  and  was  appointed 
guardian  of  his  property,  only.  Mary  Duggan  excepted 
and  perfected  her  ai>peal  to  the  Appellate  Court  for  the 
Third  District,  and  that  court  affirmed  the  decree  of  the 
circuit  court,  and  also  the  order  and  judgment  in  the  appeal 
case,  at  its  April  term,  1920.  This  court  granted  a  writ  of 
certiorari  for  further  review  of  the  record  on  error. 

The  main  and  controlling  question  on  this  record  is 
whether  or  not  defendant  in  error,  the  father,  is  a  fit  and 
suitable  person  to  have  the  care,  custody,  control  and  edu- 
cation of  his  child.    This  question  arises  between  him  and 
Mary  Duggan,  the  plaintiff  in  error  and  aunt  of  the  child. 
The  question  as  originally  before  the  circuit  court  in  the 
divorce  proceedings  was  between  defendant  in  error  and  his 
wife,  Kate  Stafford,  the  child's  mother.    That  court  was  the 
first  court  to  obtain  jurisdiction  to  settle  the  question  of  the 
custody  of  the  child,  and  there  can  be  no  sort  of  question  of 
the  right  and  jurisdiction  of  the  court  to  dispose  of  the 
custody  of  the  child  in  the  divorce  proceedings.    That  court 
not  only  had  the  right  and  the  jurisdiction  to  settle  the 
question  in  the  first  instance,  but  it  continued  to  have  the 
right  to  reconsider  the  question  upon  proper  application  and 
to  make  changes  in  its  order  as  to  the  custody  of  the  child 
whenever  new  conditions  warranted  it  under  the  evidence 
produced.     This  right  to  modify  the  decree  as  to  the  cus- 
tody of  the  minor  child  from  time  to  time,  as  shall  appear 
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reasonable  and  proper,  is  expressly  given  by  section  18  of 
our  Divorce  act,  which  has  been  sustained  frequently  by 
the  decisions  of  this  court.  (Kurd's  Stat.  19 17,  p.  1076; 
Draper  v.  Draper,  68  111.  17.)  "County  courts  in  their 
respective  counties  may,  when  it  shall  appear  necessary  or 
convenient,  appoint  guardians  to  minors,  inhabitants  of  or 
residents  in  the  same  coimty,  and  to  such  as  reside  out  of 
this  State  and  have  an  estate  within  the  same,  in  the  county 
where  the  real  estate  or  some  part  thereof  may  lie;  or  if 
he  has  no  real  estate,  then- in  any  county  where  he  may  have 
personal  property."  (Kurd's  Stat.  191 7,  chap.  64,  sec.  2.) 
By  section  4  of  this  act  it  is  provided  that  the  guardian  of 
a  minor  shall  have,  under  the  direction  of  the  court,  the 
custody,  nurture  and  tuition  of  his  ward  and  the  care  and 
management  of  his  estate;  but  the  parents  of  the  minor,  if 
living,  and  in  the  case  of  the  death  of  either,  the  surviving 
parent,  they  being  respectively  competent  to  transact  their 
own  business  and  fit  persons,  shall  be  entitled  to  the  custody 
of  the  child  and  the  direction  of  its  education.  Section  6 
of  the  act  expressly  provides  that  "the  guardianship  of  the 
infant's  estate  may  be  appointed  to  one,  and  the  custody 
and  tuition  of  the  minor  to  another."  It  was  therefore 
competent  for  the  county  court  to  appoint  Mary  Duggan 
guardian  of  the  property  of  the  minor  and  at  the  same  time 
by  its  order  give  the  father  the  custody  of  the  person  of 
the  child  and  the  direction  of  its  education  had  it  chosen  to 
do  so  and  such  order  had  been  warranted  by  the  evidence. 
It  was  entirely  competent  for  the  circuit  court,  either  in  the 
appeal  case  or  in  the  divorce  case,  (which  were  both  heard 
by  it  at  the  same  time, )  to  make  the  order  appointing  Mary 
Duggan  guardian  of  the  property  of  the  child  and  at  the 
same  time  award  the  care,  custody,  control  and  education  of 
the  child  to  the  defendant  in  error,  as  it  did  do,  if  the  evi- 
dence  before  it  justified  such  order.  The  circuit  court  had 
not  lost  jurisdiction  of  the  order  in  the  divorce  proceedings, 
as  the  motion  of  tlie  defendant  in  error  to  open  up  that 
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judgment  was  made  at  the  same  term  of  court  in  which  the 
divorce  decree  was  entered,  and  such  motion  was  continued 
from  time  to  time  until  its  final  disposition,  May  lo,  1919. 

Plaintiff  in  error  makes  the  point  in  this  court  that  the 
appeal  bond  in  the  appeal  case  was  not  filed  in  time  and  that 
for  that  reason  the  circuit  court  had  no  jurisdiction  of  the 
appeal.  The  appeal  was  twice  heard  before  the  circuit  court 
and  no  such  objection  was  made  by  plaintiff  in  error  at 
either  hearing,  and  therefore  no  such  question  can  properly 
arise  on  this  record.  (Grier  v.  Cable,  159  111.  29.)  It  was 
also  perfectly  proper  and  competent  for  the  court,  of  its  own 
motion,  to  consolidate  for  one  hearing  the  case  on  the 
appeal  and  the  motion  to  modify  the  order  in  the  divorce 
case.  The  main  question  in  each  case  was  practically  one 
and  the  same,  and  the  greater  part  of  all  of  the  evidence  in 
one  case  was  admissible  on  the  main  issue  in  the  other  case. 
It  was  a  time  saver  for  the  court  and  also  for  the  parties, 
and  neither  party  can  possibly  be  prejudiced  by  such  action, 
as  the  court  announced  that  it  would  hear  all  of  the  evidence 
in  both  cases  and  consider  the  evidence  in  each  case  properly 
bearing  on  the  issues  therein. 

We  hold  upon  the  question  whether  or  not  this  court  is 
bound  by  the  finding  of  the  facts  by  the  Appellate  Court 
that  we  are  not  so  bound.  The  divorce  proceeding  is  re- 
garded as  a  chancery  proceeding.  In  such  a  case  upon  the 
simple  question  of  divorce  the  parties  are  entitled  to  a  jury, 
and  upon  all  the  issues  affecting  the  right  of  divorce  the 
verdict  of  the  jury  is  not  advisory,  merely,  but  is  binding 
upon  the  lower  court  and  consequently  binding  upon  the 
Appellate  Court  and  this  court  to  the  extent  that  it  cannot  be 
set  aside  imless  it  is  manifestly  against  the  weight  of  the 
evidence.  Upon  the  question  of  separate  maintenance  or  of 
the  custody  of  the  child  the  rule  is  the  other  way, — that  is, 
a  verdict  of  the  jury  would  only  be  advisory,  even  though 
the  questions  arose  in  the  same  suit  and  upon  an  issue  that 
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would  affect  the  right  to  a  divorce  were  that  question  alone 
to  be  decided.    Berg  v.  Berg,  223  111.  209. 

The  only  fact  alleged  against  the  competency  and  fitness 
of  the  defendant  in  error  to  have  the  custody,  care,  control 
and  education  of  his  child  is  the  alleged  fact  that  he  is  an 
habitual  drunkard.     The  evidence  in  the  record  is  over- 
whelmingly against  the  contention  that  the  defendant  in 
error  is  an  habitual  drunkard  and  an  unfit  person  to  have 
the  care,  custody,  control  and  education  of  his  child.    Five 
of  his  neighbors  and  citizens,  four  of  whom  had  known 
him  intimately  for  fifteen  years  in  Oklahoma  and  the  other 
of  whom  had  known  him  intimately  for  eleven  years,  testi- 
fied positively  and  unequivocally  that  they  were  acquainted 
with  him  and  had  lived  near  him  and  done  business  with 
him  and  were  acquainted  with  the  people  with  whom  he 
associated  and  did  business.     They  further  positively  and 
unequivocally  testified  that  they  were  acquainted  with  his 
general  reputation  in  the  vicinity  where  he  lived  as  to  being 
a  sober,  industrious  and  law-abiding  citizen  and  that  his 
reputation  is  good ;  also,  that  they  personally  knew  that  he 
was  not  a  drunkard  and  not  addicted  to  intemperance ;  that 
they  never  saw  him  drunk  but  state  that  it  is  a  fact  that  he 
occasionally  took  a  drink  of  intoxicants;  that  for  several 
years  he  had  been  in  the  stock  business  and  in  the  last  three 
years  had  made  good  money  in  buying  and  selling  horses 
and  mules  for  our  allies  and  for  the  government ;  that  he 
is  devoted  to  the  child  and  has  always  provided  well  for  his 
family ;  that  his  credit  has  always  been  good  and  that  he 
has  at  all  times  paid  his  debts,  and  that  he  is  a  fit  and  suit- 
able person  to  have  the  custody,  control  and  education  of  his 
son.    One  of  the  witnesses  was  a  banker  at  Beaver,  Okla- 
homa, and  had  resided  in  the  same  vicinity  with  the  defend- 
ant in  error,  formerly  as  a  neighbor  and  farmer  in  the 
country  and  latterly  as  a  neighbor  and  banker  in  the  same 
town.     The  second  witness  was  a  merchant  of  the  same 
town  and  a  neighbor,  who  saw  him  several  times  a  week. 
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The  third  was  a  stock  raiser,  having  the  same  intimate 
acquaintance  with  him.  The  fourth  was  his  family  physi- 
cian, of  the  same  intimate  acquaintance  with  him  and  his 
wife;  and  the  fifth  was  an  abstracter.  The  testimony  of 
these  five  witnesses  is  corroborated  by  the  depositions  of 
another  set  of  witnesses  from  Oklahoma,  ten  in  number, 
who  appear  to  be  substantial,  reliable  business  men  of  vari- 
ous callings.  Defendant  in  error  was  further  supported  in 
this  particular  by  twelve  apparently  substantial  and  reliable 
citizens  of  Dalton  City,  Illinois,  v/ho  knew  him  intimately 
while  he  lived  in  that  city,  which  is  also  the  residence  of 
plaintiflF  in  error  and  was  the  former  residence  of  his  wife. 
Several  of  the  witnesses  were  relatives  of  the  plaintiff  in 
error. 

Opposed  to  defendant  in  error's  evidence  plaintiflF  in  er- 
ror only  produced  two  witnesses  who  testified  contrary  to 
the  witnesses  of  the  defendant  in  error.  The  first  was 
Henry  Nichols,  who  testified,  in  substance,  that  the  reputa- 
tion of  the  defendant  in  error  is  that  he  is  "addicted  to  the 
use  of  intoxicating  liquor."  On  cross-examination  he  stated 
by  way  of  explanation  that  when  a  man  drinks  intoxicating 
liquor  he  is  addicted  to  the  use  of  it.  He  further  testified 
that  he  considered  that  everybody  who  drinks  is  wrong; 
that  the  people  consider  StaflFord  a  jolly  good  fellow,  and 
that  about  the  worst  witness  can  say  against  him  is  that  he 
takes  too  much  liquor ;  that  he  would  not  state  that  he  was 
unfit  to  have  the  custody  of  his  child.  The  other  witness 
was  George  H.  Wright,  who  testified  that  he  is  a  teetotaler 
and  that  he  had  seen  defendant  in  error  drunk  more  times 
than  he  had  fingers.  He  also  stated  that  his  reputation  as 
a  drinking  man  was  bad  and  that  he  is  what  is  known  as 
a  confirmed  drunkard.  Although  questioned  repeatedly  he 
could  not  and  did  not  state  any  time  or  place  that  he  had 
ever  seen  him  drunk.  He  also  stated  that  he  did  not  think 
a  man  who  drinks  is  capable  of  taking  care  of  his  children. 
He  further  testified  that  a  man  who  had  taken  a  drink  of 
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intoxicating  liquor  would  be  less  competent  to  raise  a  child 
than  if  he  had  not  taken  a  drink,  and  that  his  competency 
would  be  lessened  as  the  amoimt  and  frequency  of  the  drink- 
ing increased. 

The  sum  and  substance  of  our  conclusions  on  the  evi- 
dence in  this  record  is  that  the  evidence  does  not  show  that 
defendant  in  error  is  an  habitual  drunkard  or  that  he  has 
been  guilty  of  drinking  liquor  to  excess  at  any  period  of 
time  but  that  he  has  for  fifteen  years  been  a  man  who  has 
occasionally  taken  a  drink  of  intoxicants.  The  evidence 
also  shows  that  he  has  abstained  from  drinking  almost  en- 
tirely for  the  last  two  years.  There  is  not  a  blemish  on 
his  character  outside  of  the  charge  of  taking  an  occasional 
drink,  and  there  is  no  contention  in  this  record  to  the  con- 
trary. This  court  would  not  feel  warranted  in  holding  that 
a  man  is  utterly  disqualified  from  having  the  care,  control 
and  education  of  his  children  because  of  the  fact  that  he 
has  occasionally  taken  a  drink  of  intoxicating  liquor.  If  we 
were  to  adhere  to  that  rule  it  would  disqualify  a  very  large 
per  cent  of  men  in  this  country  in  all  of  the  occupations  and 
professions  in  which  men  are  engaged.  Taking  a  drink  of 
intoxicants  in  the  presence  of  a  child  would  be  setting  a  bad 
example  for  it.  So  would  smoking  or  chewing  tobacco 
likewise  be  a  bad  example.  It  may  be  admitted  that  the 
occasional  taking  of  a  drink  of  liquor  or  the  smoking  or 
chewing  of  tobacco  is  not  a  special  aid  to  a  man  or  a  recom- 
mendation, but  we  apprehend  that  no  court  would  undertake 
to  hold,  as  a  matter  of  law,  that  either  or  both  would  abso- 
lutely disqualify  a  man  from  having  the  custody  of  his  child 
or  be  considered  sufficient  ground  for  giving  the  custody  of 
his  child  to  another  who  has  no  such  habit  or  any  other  bad 
habit.  Under  the  evidence  in  the  record  defendant  in  error 
is  entitled  to  the  custody,  care,  control  and  education  of  his 
son  as  against  plaintiff  in  error.  He  is  its  father  and  has 
the  natural  right  to  have  such  custody.  As  against  him 
the  plaintiff  in  error  has  no  right  whatever,  under  the 
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law,  to  the  custody  of  the  child,  no  more  than  an  absolute 
stranger,  unless  it  can  be  shown  that  he  has  in  some  way 
forfeited  his  right.  Under  the  evidence  he  is  strongly 
attached  to  the  child  and  has  always  treated  it  kindly  and 
has  been  a  good  provider  for  it  and  his  wife.  As  father  of 
the  child  he  has  the  right  to  its  custody  as  against  the  world, 
because  there  is  no  showing  that  he  has  forfeited  such 
natural  right.  Sullwan  v.  People,  224  111.  468;  Carmack 
V.  Marshall,  211  id.  519;  People  v.  Turner,  55  id.  280; 
21  Cyc.  34. 

Much  stress  is  laid  upon  the  fact  that  defendant  in  error 
is  shown  to  have  had  no  property  in  his  name  at  one  time 
before  the  divorce  proceedings  were  begun  and  while  he  and 
his  wife  were  living  in  Oklahoma.  Defendant  in  error  ad- 
mits that  fact  and  has  not  sought  to  explain  it.  He  has  at 
no  time  made  any  claim  in  this  litigation  for  any  of  the 
property  of  his  wife.  He  has  frankly  declared  that  he 
wants  nothing  except  his  child  and  is  willing  to  support  it, 
and  he  has  shown  that  he  is  able  to  support  it  He  has 
accumulated  about  $4000  worth  of  property  since  the  period 
of  time  referred  to  when  he  had  nothing.  The  explanation 
of  his  having  no  property  at  that  time,  if  that  fact  is  seri- 
ously to  be  considered,  is  that  he  had  transferred  it  all  to  his 
wife.  It  does  appear  from  the  testimony  of  witnesses  that 
both  he  and  his  wife  homesteaded  and  each  owned  160  acres 
of  land  in  Oklahoma,  and  that  he  transferred  his  160  acres 
to  her  and  that  she  owned  it  all  at  her  death.  There  is  no 
evidence  that  he  could  not  and  did  not  accumulate  property. 
It  certainly  ought  not  to  be  taken  against  him  in  this  suit 
that  his  wife  was  the  benefactor  of  his  accumulations  before 
her  death  and  that  he  has  not  seen  fit  to  contest  with  his 
child  for  any  of  the  property  in  his  wife's  name.  The 
remainder  of  the  property  of  which  she  died  seized  she 
inherited  from  her  mother.  Neither  is  there  anything  in  the 
claim  that  the  defendant  in  error  has  interfered  with  Mary 
Duggan  in  the  collection  of  the  rents  from  his  wife's  estate 
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in  Oklahoma.  On  the  contrary,  it  positively  appears  that  he 
paid  $25  of  the  rent  to  her  or  for  her  that  the  tenant  had 
not  paid  and  relied  on  the  tenant  to  re-pay  him,  when  he 
was  under  no  obligation  to  do  so.  We  may  add  that  the 
mere  fact  that  plaintiff  in  error  may  have  more  money  or 
property  of  every  form  than  defendant  in  error,  or  might 
be  more  thrifty  in  accumulating  property  of  every  form  than 
defendant  in  error,  is  no  legal  reason  for  depriving  him  of 
the  custody  of  his  child. 

It  is  also  adverted  to  as  a  reason  for  giving  the  custody 
of  the  child  to  Mary  Duggan  that  the  child  has  expressed 
a  preference  for  remaining  with  her.  The  imdisputed  testi- 
mony of  the  plaintiff  in  error  is  that  just  before  returning 
to  Oklahoma  after  attendance  at  his  wife's  funeral  defend- 
ant in  error  bought  a  trunk  for  his  child  and  made  arrange- 
ments to  take  the  child  back  with  him,  to  which  there  was 
no  objection.  At  the  trial  his  son  testified  that  he  remem- 
bered when  he  lived  with  his  father  and  mother  in  Okla- 
homa ;  that  his  father  always  treated  him  kindly  and  bought 
nice  things  for  him ;  that  he  bought  the  trunk  for  him ;  that 
his  father  talked  to  him  about  going  with  him,  but  that  he 
did  not  remember  what  he  did  tell  his  father  then;  that 
he  has  talked  to  his  aunt  sometimes  about  going  with  his 
father ;  that  she  talked  to  him  two  or  three  times  about  it  and 
thought  he  was  better  off  by  staying  with  her  as  she  would 
treat  him  better ;  that  he  believed  what  she  told  him ;  that  he 
has  written  several  letters  to  his  father  since  that  time  and 
that  his  father  has  written  several  to  him;  that  he  loves 
his  father  and  loves  his  aunt  Mary  and  wants  to  live  with 
her,  and  that  he  likes  to  go  to  school  where  he  now  goes 
and  to  play  with  the  children  there.  In  a  very  doubtfid 
case  the  wish  of  the  child  is  to  be  considered  and  given 
weight,  but  we  do  not  think  that  the  wish  of  the  child  in 
this  case  should  have  any  great  weight  in  determining  the 
question  of  custody.  The  testimony  of  the  child  is  that 
he  may  be  equally  satisfied  to  remain  with  his  father  after 
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he  goes  with  him,  and  that  he  does  not  have  any  serious 
objection  to  going  with  his  father  and  will  not  be  seriously 
grieved  by  being  separated  from  his  aunt. 

It  is  argued  that  defendant  in  error  is  a  resident  of 
Oklahoma  and  that  it  is  against  the  policy  of  the  law  of 
this  State  and  the  holdings  of  this  court  that  the  father 

* 

should  be  allowed  to  take  his  child  to  his  home  out  of  the 
jurisdiction  and  control  of  this  court  The  cases  of  Miner 
V.  Miner,  ii  111.  43,  Alford  v.  Bennett,  279  id.  375,  and 
other  such  cases,  are  referred  to  as  authority  for  this  state- 
ment. In  the  Miner  case  there  was  a  question  between  the 
father  and  mother  as  to  the  custody  of  their  child,  and  this 
court  held  that  when  the  aid  of  the  court  is  thus  invoked 
it  will  not  permit  the  one  or  the  other  to  remove  the  child 
beyond  its  jurisdiction.  The  reason  for  the  rule  in  that  case 
was  that  the  parties  both  had  a  natural  right  to  the  cus- 
tody of  the  child,  and  neither  would  be  allowed  to  entirely 
deprive  the  other  of  his  or  her  parental  right  of  seeing  and 
visiting  his  child.  In  this  case  there  is  no  reason  for  such 
a  rule.  Plaintiff  in  error  has  no  natural  right  to  the  cus- 
tody of  the  child  or  to  visit  it.  Defendant  in  error  has  the 
natural  and  legal  right  to  the  custody  of  the  child  and  to 
take  it  to  his  own  domicile.  No  court,  as  against  his  right, 
ought  to  say  that  it  will  retain  jurisdiction  of  the  child  and 
deny  him  its  custody  simply  because  of  the  fact  that  the 
child  has  property  in  this  State  in  the  hands  of  the  guard- 
ian of  its  property.  To  deny  the  right  of  the  father  to  his 
child  under  such  circumstances  would  be  to  deny  him  a 
civil  and  legal  right  without  any  just  ground  whatever. 
The  thought  of  a  father  having  his  legal  and  civil  right 
to  the  possession  of  his  child  thus  denied  by  a  court  would 
be  simply  intolerable.  The  right  of  this  child  to  its  property 
can  be  just  as  legally  and  just  as  effectually  guarded  by 
this  court  if  the  child  lives  with  its  father  in  Oklahoma 
as  it  can  if  it  lived  in  Illinois.  No  legal  or  natural  right 
of  Mary  Duggan  will  be  taken  away  from  her  by  giving 
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the  custody  of  the  child  to  its  father.  None  of  tlie  legal 
or  political  rights  of  the  child  will  be  taken  away  from 
it  by  allowing  its  father  to  take  it  home  with  him.  Its 
father's  domicile  is  now  its  domicile,  the  mother  being 
dead.  A  guardian  by  nature,  or  a  testamentary  guardian, 
may  in  good  faith  change  his  ward's  domicile  from  one 
State  to  another  or  from  one  county  to  another  county  in 
the  same  State.  As  respects  natural  guardians,  this  doc- 
trine amounts  to  no  more  than  that  the  domicile  of  the 
parent  is  the  domicile  of  the  child.  (21  Cyc.  63;  Cummins 
V.  Cummins,  29  111.  452;  Mercien  v.  People,  25  Wend. 
64;  Wood  V.  Wood,  28  Am,  Dec  451 ;  In  re  Benton,  92 
Iowa,  202;  Lamar  v.  Micou,  5  Sup.  Ct.  221.)  An  exami- 
nation of  these  authorities  will  show  that  the  power  of  a 
court  to  prevent  the  removal  of  an  infant  out  of  the  State 
by  its  natural  or  testamentary  guardian  should  be  exer- 
cised only  in  extreme  or  special  cases,  where  such  interfer- 
ence is  necessary  to  prevent  the  guardian  from  working 
a  fraud  upon  the  infant  by  depriving  it  of  the  enjoyment 
of  its  full  right  of  succession  to  property  belonging  to  it. 
No  such  wrong  can  possibly  be  inflicted  upon  the  child  in 
question  by  his  father,  as  the  property  is  to  remain  in  the 
custody  of  the  local  guardian  and  subject  to  the  jurisdic- 
tion of  the  county  court  to  see  to  its  proper  distribution. 
We  are  mindful  of  the  fact  that  the  interests  of  this  child 
should  be  controlling  in  this  case.  Defendant  in  error  has 
secured  or  arranged  for  a  good  home  for  his  child  in 
Oklahoma,  where  it  will  have  the  advantages  of  good. 
Christian  influence  and  the  benefit  of  good  schools  and 
where  he  can  be  with  it  and  personally  look  after  it,  and 
it  is  our  conclusion,  taking  all  matters  into  consideration, 
that  it  is  for  the  best  interest  of  the  child  to  be  in  the  custody 
of  its  father.  Alford  v.  Bennett,  supra,  above  cited  by 
plaintiff  in  error,  has  no  application  to  this  case. 

Decisions  of  this  court  have  been  cited  by  plaintiflp  in 
error  to  the  effect  that  where  a  divorce  has  been  granted 
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against  the  father  for  his  fault  and  he  has  thus  caused  the 
breaking  up  of  the  family,  the  mother,  the  other  natural 
parent,  will  be  decreed  the  custody  of  the  child  when  she  is 
shown  to  be  a  proper  person  for  such  custody.  That  rule 
does  not  go  to  the  extent  of  giving  a  preference  over  the 
father  to  another  person  who  has  not  the  natural  right  to 
the  child,  after  the  mother  has  died,  where  the  evidence 
shows  that  the  father  is  a  competent  and  fit  person  to  have 
the  custodv  of  his  child. 

It  is  contended  that  defendant  in  error  is  guilty  of  per- 
jury because  of  the  fact  that  he  stated  that  in  Judge  Meesc's 
family,  where  he  had  arranged  to  board  with  his  child, 
there  were  only  two  boys  and  that  they  were  grown  and 
were  away  from  home,  having  enlisted  for  the  war.  We 
do  not  think  the  record  warrants  any  such  charge  against 
him.  He  volimtarily  produced  Judge  Meese  as  a  witness 
in  this  case  for  him.  Judge  Meese  did  say  that  he  had 
some  boys  in  his  family  of  the  ages  of  seven  years  and 
upward,  but  he  also  said  that  these  boys  were  "working 
out"  and  his  two  oldest  boys  were  enlisted  in  the  army. 
The  testimony  also  discloses  that  defendant  in  error  made 
his  arrangements  with  Mrs.  Meese  and  that  Meese  sent 
him  to  his  wife  for  that  purpose.  Her  testimony  is  not  in 
the  record  and  there  is  no  showing  in  the  record  that  he 
did  not  have  that  understanding  with  her.  The  fact  that 
the  small  boys  were  away  from  home  at  work  is  no  doubt 
the  reason  for  defendant  in  error  thinking  that  there  were 
no  small  boys  at  home.  We  are  satisfied  defendant  in  error 
did  not  make  any  intentional  mis-statement  of  the  facts,  as 
he  afterwards  introduced  Judge  Meese  to  prove  the  very 
facts  he  had  stated  concerning  his  arrangement  to  have  his 
child  make  his  home  there.  It  clearly  appears  that  the 
children  of  Judge  Meese  are  unobjectionable  companions 
for  defendant  in  error's  child. 

We  have  already  recited  the  substance  of  Kate  Staf- 
ford's will  with  reference  to  the  disposition  of  this  child. 
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It  contains  no  testamentary  disposition  of  the  child.  It 
does  not  undertake  to  give  the  custody  of  the  child  to  Mary 
Duggan,  but  merely  asks  the  county  court  to  appoint  a 
guardian  for  the  child.  Besides,  the  final  decree  of  the  cir- 
cuit court  awarding  the  custody  of  the  child  to  defendant 
in  error  divested  all  right  of  Kate  Stafford  to  make  a  tes- 
tamentary disposition  of  the  child.  That  decree  as  modi- 
fied and  as  affirmed  by  the  Appellate  Court  vested  the  right 
of  the  custody  in  the  father,  and  neither  Mary  Duggan  nor 
anyone  else  can  assert  any  legal  authority  over  the  child 
by  virtue  of  the  will.  In  fact,  the  will  of  Kate  Stafford 
seems  to  contemplate  that  the  custody  of  her  child  would 
go  to  her  husband.  Defendant  in  error  claims  that  Kate 
Stafford  told  him,  in  substance,  that  if  she  died  she  wanted 
him  to  have  the  custody  of  the  child,  as  he  would  treat  it 
better  than  anyone  else.  Plaintiff  in  error  claims  that  she 
told  her  the  same  thing,  in  substance,  just  before  she  died. 
Whatever  may  be  the  facts  in  that  regard,  the  wish  or 
desire  of  Kate  Stafford  can  have  no  positive  significance 
in  this  case,  as  she  did  not  have  the  right,  imder  the  divorce 
decree  as  it  now  stands,  to  dispose  of  her  child.  Plaintiff 
in  error  has  established  by  this  record  that  she  is  an  entirely 
fit  and  competent  person  to  have  the  care  and  custody  of 
the  child.  There  is  no  ground  or  claim  for  any  other  view 
of  the  matter  so  far  as  the  question  of  her  personal  fitness 
is  concerned,  but  the  natural  and  legal  right  to  the  custody 
of  the  child  belongs  to  the  father  and  he  has  done  nothing 
to  forfeit  it. 

By  all  the  competent  evidence  in  the  record  we  think 
it  clearly  appears  that  the  circuit  court  and  the  Appellate 
Court  have  correctly  and  properly  disposed  of  the  questions 
involved  in  this  case,  and  the  judgment  of  the  Appellate 
Court  ought  to  be,  and  is,  affirmed  accordingly. 

Judgment  affirmed. 
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(No.  1 35 1 9. — Reversed  and  remanded.) 

William  M.  Gibbons,  Defendant  in  Error,  vs.  Albert 

HoEi'ELD,  Plaintiff  in  Error. 

Opinion  filed  October  22, 1^21. 

1.  Appeals  and  errors — the  evidence  must  be  considered  most 
favorably  to  defendant  in  reviewing  judgment  for  plaintiff  on  dt- 
rected  verdict.  Where  a  verdict  is  directed  against  a  defendant, 
the  evidence,  and  all  inferences  which  may  be  reasonably  drav/n 
from  it  in  a  court  of  review,  must  be  considered  in  the  light  most 
favorable  to  the  defendant  and  all  controversies  in  the  evidence 
must  be  solved  in  his  favor. 

2.  Leases — when  the  question  of  constructive  eviction  should  be 
submitted  to  the  jury.  Although  a  basement  lease  does  not  require 
the  lessor  to  make  repairs  but  provides  that  the  taking  of  pos- 
session by  the  lessee  shall  be  conclusive  that  the  premises  are  in 
good  repair,  yet  in  an  action  for  rent  the  question  of  a  construc- 
tive eviction  because  of  the  lessor's  failure  to  make  the  basement 
walls  water  tight  should  be  submitted  to  the  jury,  where  the  evi- 
dence shows  that  the  lessee  relied  upon  the  promise  of  the  lessor 
to  make  the  walls  water  tight  and  took  possession  of  the  premises 
after  the  lessor  had  assured  him  that  such  work  had  been  done, 
and  also  shows  that  the  method  used  by  the  lessor  to  perform  the 
work  was  unsuccessful,  and  that  he  refused  to  try  other  methods. 
{Barrett  v.  Boddie,  158  111.  479,  distinguished.) 

3.  Same — landlord's  omission  need  not  have  been  intentional  to 
amount  to  constructive  eviction.  An  omission  of  duty  by  the  land- 
lord which  has  the  effect  of  depriving  the  tenant  of  the  enjoyment 
of  the  premises  need  not  have  been  the  result  of  an  intent  that  such 
should  be  the  effect  of  the  omission,  but  whether  the  landlord  in- 
tended that  result  is  not  a  determining  factor  if  he  willfully  refuses 
to  fulfill  a  promise  or  so  negligently  performs  it  that  the  tenant  is 
not  protected  in  the  enjoyment  of  the  premises. 

Writ  of  Error  to  the  Second  Branch  Appellate  Court 
for  the  First  District ; — ^heard  in  that  court  on  appeal  from 
the  Circuit  Court  of  Cook  county;  the  Hon.  Samuel  C. 
Stough,  Judge,  presiding. 

Adler,  LederER  &  Beck,  for  plaintiff  in  error.      • 
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McCORMICK,      KiRKLAND,      PATTERSON     &      Fl^MING, 

(Perry  S.  Patterson,  of  counsel,)  for  defendant  in  error. 

Per  Curiam:  The  circuit  court  of  Cook  county  ren- 
dered a  judgment  upon  a  directed  verdict  for  $4000  in 
favor  of  the  plaintiff.  The  Appellate  Court  affirmed  the 
judgment,  and  a  writ  of  certiorari  was  allowed  upon  the 
petition  of  the  defendant  to  bring  up  the  record  for  review. 

The  action  was  assumpsit  on  a  written  lease  made  by 
the  defendant  in  error,  William  M.  Gibbons,  as  lessor  of 
a  store  and  basement  known  as  No.  18  East  Jackson  boule- 
vard, on  the  main  floor  of  the  Gibbons  building,  situated 
at  Nos.  18  and  20  East  Jackson  boulevard,  Chicago,  for  the 
term  beginning  March  i,  1913,  and  ending  April  30, 1923, 
for  which  the  plaintiff  in  error,  the  lessee,  covenanted  to 
pay  rent  quarterly  in  advance,  at  the  rate  of  $4000  a  quar- 
ter for  the  first  five  years  and  at  a  higher  rate  for  the  re- 
mainder of  the  term.  The  lease  contained  the  following 
provisions : 

"(2)  That  the  lessee  will  use  and  occupy  said  premises 
for  his  haberdashery  and  retail  clothing  business  and  for 
no  other  use  or  purpose. 

"(3)  That  no  representations,  except  such  as  are  in- 
dorsed hereon,  have  been  made  to  the  lessee  respecting  the 
condition  of  said  premises.  The  taking  possession  of  said 
premises  by  the  lessee  shall  be  conclusive  evidence  as  against 
the  lessee  that  said  premises  were  in  good  and  satisfactory 
condition  when  possession  of  the  same  was  so  taken,  and 
the  lessee  will  at  the  termination  of  this  lease,  by  lapse  of 
time  or  otherwise,  return  said  premises  to  the  lessor  in  as 
good  condition  as  when  received,  loss  by  fire  and  ordinary 
wear  excepted. 

"(5)  That  the  lessor  may  enter  said  premises  at  all  rea- 
sonable times  for  the  purpose  of  making  such  repairs,  addi- 
tions or  alterations  therein  as  he  shall  deem  necessary  for 
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tlie  safety,  preservation,  enlargement  or  improvement  of 
said  premises  or  said  building;  that  the  lessee  will  make 
no  alterations  in  or  additions  to  said  premises  without  first 
obtaining  the  lessor's  written  consent;  that  all  erections, 
additions,  fixtures  and  improvements,  whether  temporary 
or  permanent  in  character,  (except  only  the  movable  office 
furniture  of  the  lessee,)  made  in  or  upon  said  premises, 
either  by  the  lessor  or  the  lessee,  shall  be  the  lessor's  prop- 
erty and  shall  remain  upon  said  premises  at  the  termination 
of  this  lease,  by  lapse  of  time  or  otherwise. 

"(7)  That  the  lessor  shall  not  be  liable  for  any  dam- 
age, either  to  person  or  property,  sustained  by  the  lessee  or 
by  other  persons,  due  to  the  building  or  any  part  thereof 
or  any  appurtenances  thereof  becoming  out  of  repair,  or 
due  to  the  happening  of  any  accident  in  or  about  said  build- 
ing, or  due  to  any  act  or  neglect  of  any  tenant  or  occupant 
of  said  building  or  of  any  other  person.  This  provision 
shall  apply  especially  (but  not  exclusively)  to  damage  caused 
by  water,  snow,  steam,  sewerage,  illuminating  gas,  sewer 
gas  or  odors,  and  by  the  bursting  or  leaking  of  pipes  or 
plvunbing  works,  and  shall  apply  equally  whether  such  dam- 
age be  caused  by  the  act  or  neglect  of  other  tenants,  oc- 
cupants or  janitors  of  said  building  or  of  any  other  persons, 
and  whether  such  damage  be  caused  or  occasioned  by  any 
thing  or  circumstance  above  mentioned  or  referred  to  or 
by  any  other  thing  or  circumstance,  whether  of  a  like  na- 
ture or  of  a  wholly  different  nature." 

The  defense  was  set  forth  in  a  special  plea,  averring 
that  at  the  time  the  lease  was  executed,  December  11, 1912, 
the  premises  were  in  process  of  construction  and  on  March 
I,  19 1 3,  were  not  ready  for  occupancy,  and  for  that  rea- 
son and  because  the  foundation  basement  walls  were  not 
water  tight  and  allowed  water  to  leak  into  the  basement 
defendant  refused  to  take  possession  at  that  time,  where- 
upon the  plaintiff  agreed  that  the  premises  would  be  ready 
for  occupancy  and  that  he  would  place  the  same  in  good  and 
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satisfactory  condition  and  make  the  basement  walls  water 
tight  in  consideration  of  the  defendant  agreeing  to  take 
possession  on  March  15, 191 3,  and  begin  tlie  payment  of 
rent  from  that  time;  that  on  March  15,  19 13,  the  basement 
walls  were  not  water  tight  and  the  basement  was  not  in 
a  tenantable  condition,  but  these  facts  were  latent  and  un- 
known to  the  defendant  and  he  took  possession  on  that  date, 
and  afterward  the  walls  of  the  basement  leaked  water  into 
the  premises  occupied  by  the  defendant  and  rendered  them 
untenantable  because  of  the  failure  of  the  plaintiff  to  make 
the  walls  water  tight,  whereupon  the  defendant  notified  the 
plaintiff  that  the  basement  walls  had  not  been  made  water 
tight  and  that  water  was  leaking  into  the  basement  and 
prevented  him  from  conducting  his  business,  and  thereupon 
the  plaintiff  assured  the  defendant  that  he  was  making  the 
basement  and  walls  water  tight  and  placing  them  in  a  ten- 
antable condition,  nevertheless  the  plaintiff  failed  to  make 
the  basement  walls  water  tight  until  August  25,  1913,  but 
allowed  water  to  leak  into  the  basement  from  the  ground 
and  from  parts  of  the  premises  in  his  control,  by  reason 
whereof  the  defendant  was  compelled  to  and  did  remove 
from  the  entire  premises  on  that  date. 

Since  the  verdict  was  directed  against  the  defendant, 
the  evidence,  and  all  inferences  which  may  be  reasonably 
drawn  from-  it,  must  be  considered  in  the  light  most  favor- 
able to  him  and  all  controversies  in  the  evidence  must  be 
solved  in  his  favor.  There  was  evidence  tending  to  show 
that  on  March  i,  1913,  the  building  was  not  completed  and 
the  demised  premises  were  not  ready  for  occupancy;  that 
the  basement  was  wet  and  there  was  a  leakage  of  water 
through  the  foundation  walls  into  the  basement,  and  for 
these  reasons  the  plaintiff  in  error  refused  to  take  posses- 
sion of  the  premises.  The  defendant  in  error  promised  the 
plaintiff  in  error  that  the  condition  of  the  walls  would  be 
remedied,  and  said  that  it  would  probably  be  about  the  tenth 
of  the  month  before  he  would  be  able  to  get  the  premises 


Oct. '21.]  Gibbons  v.  Hoepeld.  459 

water  tight  and  in  condition  for  occupancy  but  he  would 
do  it  as  quickly  as  possible,  and  the  plaintiff  in  error  stated 
that  if  that  was  done  he  would  take  possession.  Later  he 
was  notified  that  the  work  had  been  done  and  he  took  pos- 
session about  March  15. 

The  building  was  not  ready  for  occupancy  March  i, 
when  the  term  fixed  by  the  lease  began,  and  plaintiff  in 
error  was  not  bound  to  enter  and  take  possession  but  might 
have  elected  to  abarnion  the  lease.  The  proof  tends  to  show 
that  he  was  induced  not  to  do  so  by  the  promises  and  rep- 
resentations of  defendant  in  error  that  he  would  make  the 
basement  walls  water  tight  if  plaintiff  in  error  would  accept 
the  possession  at  a  later  date.  Subsequently,  defendant  in 
error  notified  plaintiff  in  error  that  he  had  remedied  the 
defect  and  plaintiff  in  error  entered  into  possession.  That 
defendant  in  error  had  not  done  so,  or  that  what  had  been 
done  was  not  effective  to  prevent  water  coming  into  the 
basement,  was  not  apparent,  the  walls  showing  only  such 
dampness  as  is  natural  in  a  new  wall,  and  plaintiff  in  er- 
ror reljring  on  defendant  in  error's  promise  and  represen- 
tations waived  his  right  to  abandon  the  lease  and  took  pos- 
session March  15.  He  put  clothing  cabinets  and  other  fix- 
tures on  the  basement  floor  at  a  cost  of  about  $5000,  and 
put  in  a  stock  of  ready-made  high-grade  clothing  of  the 
value  of  $10,006  or  $12,000.  On  the  first  floor  he  put  in 
a  stock  of  haberdashery.  The  basement  continued  to  be 
damp  from  the  time  plaintiff  in  error  entered  into  posses- 
sion, and  early  in  June  he  notified  defendant  in  error  that 
water  was  coming  through  the  walls  into  the  basement. 
Several  times  during  the  next  two  months  the  water  came 
in  in  such  quantities  on  the  basement  floor  that  it  had  to 
be  mopped  up,  and  sawdust  was  used  under  the  show  cases 
where  the  floor  had  been  mopped.  The  business  was  in- 
terfered with,  the  dampness  was  injurious  to  the  clothing, 
and  after  a  rain  a  large  part  of  the  floor  would  be  cov- 
ered with  water  and  business  suspended  until  the  water  was 
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mopped  up  and  the  clothing  taken  care  of.  Defendant  in 
error  at  different  times  had  contractors  undertake  to  make 
the  walls  waterproof  by  putting  on  some  kind  of  water- 
proofing on  the  inside  of  the  walls.  Architects  consulted 
by  plaintiff  in  error  were  of  opinion  the  walls  could  not 
be  made  water  tight  by  that  method,  but  that  the  only  good 
that  could  be  accomplished  was  to  open  up  outside  the  wall 
and  waterproof  the  outside  of  it.  Defendant  in  error  was 
so  notified  but  continued  to  confine  his  efforts  to  stop  the 
leaking  to  the  inside  of  the  walls.  August  18  a  heavy  rain 
flooded  the  basement  floor  to  a  depth  of  several  inches,  and 
plaintiff  in  error  abandoned  the  premises,  removed  his  goods 
therefrom,  sent  the  keys  to  defendant  in  error,  and  notified 
him  that  he  had  vacated  and  surrendered  the  premises  be- 
cause of  his  failure  to  make  them  tenantable.  Defendant 
in  error  brought  this  suit  to  recover  a  quarterly  installment 
of  the  rent,  $4000,  which  by  the  terms  of  the  lease  was 
due  the  first  day  of  September. 

The  lease  provided  the  taking  possession  by  the  lessee 
should  be  conclusive  evidence  against  him  that  the  prem- 
ises were  then  in  a  good  and  satisfactory  condition.  It  was 
the  legal  duty  of  defendant  in  error,  in  the  first  instance, 
to  make  the  premises  tenantable  for  the  use  for  which  they 
were  leased,  and  plaintiff  in  error  was  not  bound  to  accept 
them  if  that  duty  had  not  been  performed.  If  defendant 
in  error  had  put  the  premises  in  tenantable  condition  in 
the  first  place  no  duty  was  imposed  on  him  to  repair  dur- 
ing the  term  of  the  lease.  The  evidence  shows  the  base- 
ment walls  leaked  and  that  the  premises  were  not  tenant- 
able  when  the  term  of  the  lease  began;  that  defendant  in 
error  promised  plaintiff  in  error  to  put  them  in  tenantable 
condition  within  a  few  days,  and  subsequently  notified  him 
that  the  leaky  condition  of  the  walls  had  been  remedied. 
That  defendant  in  error  understood  he  assumed  the  duty 
and  obligation  to  repair  the  basement  walls  so  as  to  pre- 
vent water  leaking  through  is  evidenced  by  the  fact  of  his 
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at  different  times  putting  waterproofing  material  on  the  in- 
side of  the  walls  after  plaintiff  in  error  had  entered  into 
possession ;  also  in  his  answer  to  the  petition  for  a  rehear- 
ing, which  was  granted  after  a  previous  opinion  had  been 
filed,  he  concedes  he  assumed  the  duty  to  remedy  the  leaky 
walls  but  contends  he  successfully  discharged  that  duty  as 
and  when  complaints  were  made  of  water  coming  through, 
and  no  act  of  his  or  omission  of  duty  amounted  to  con- 
structive eviction.  We  are  of  opinion  defendant  in  error's 
liability  to  repair  the  walls  so  as  to  prevent  water  coming 
through  into  the  basement  and  rendering  the  premises  un- 
tenantable is  not  dependent,  alone,  on  his  admission  of  such 
liability.  Under  the  facts  of  this  case  as  to  the  circum- 
stances under  which  possession  was  taken,  the  terms  of  the 
lease  cannot  be  applied  the  same  as  if  plaintiff  in  error  had 
accepted  possession  without  the  promise  and  representations 
referred  to.  Plaintiff  in  error  in  the  first  instance  was  un- 
der no  obligation  to  take  possession  under  the  lease  unless 
the  premises  were  fit  to  be  occupied  for  the  purpose  for 
which  they  were  leased.  From  this  record  it  appears  he 
did  not  regard  the  premises  tenantable  March  i,  and  de- 
fendant in  error  did  not  claim  they  were.  If  he  had  com- 
plied with  all  the  lease  required  of  him  he  could  have  in- 
sisted that  plaintiff  in  error  enter  into  possession  or  meet 
the  liability  he  would  incur  by  not  doing  so.  He  did  not 
do  this  but  conceded  the  premises  were  not  in  condition  for 
occupancy  at  the  time  the  term  was  fixed  to  begin,  and,  in 
effect,  said  if  plaintiff  in  error  would  not  elect  to  abandon 
the  lease  but  would  take  possession  at  a  later  period  when 
the  premises  had  been  made  fit  for  occupancy,  he  would 
within  a  few  days  do  the  things  necessary  to  make  the  walls 
water  tight  and  fit  the  premises  for  use.  This  was  con- 
sented to  by  plaintiff  in  error,  and  when  informed  defend- 
ant in  error  had  performed  his  duty  and  agreement  he  en- 
tered into  possession.  That  defendant  in  error  had  not 
done  so  is  clear  from  this  record,  but  this  was  not  appar- 
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ent  to  plaintiff  in  error  when  he  took  possession,  and  wc 
must  infer  he  believed  defendant  in  error  had  done  what 
he  agreed  to  do  and  what  he  represented  he  had  done.  We 
do  not  think  under  these  circumstances  the  same  rule  of 
law  is  to  be  applied  as  would  be  the  case  if  these  promises 
and  representations  of  the  defendant  in  error  had  not  been 
made  before  the  premises  were  accepted.  That  plaintiff  in 
error  entered  into  possession  in  the  belief  that  the  walls 
had  been  made  water  tight  seems  conclusively  shown  by  the 
fact  that  he  incurred  large  expense  in  putting  in  fixtures  and 
also  placed  on  the  basement  floor  a  stock  of  clothing  of 
large  value. 

It  is  argued  for  defendant  in  error  that  he  was  not 
guilty  of  any  fraud  or  deception  toward  plaintiff  in  error; 
that  he  in  good  faith  attempted  to  perform  his  duty  and 
agreement  to  make  the  walls  water  tight,  and  that  when 
complaints  were  made  that  they  were  leaking  he  endeavored 
to  repair  them  in  such  way  as  to  prevent  it;  that  there  is 
no  proof  of  any  negligence  in  the  manner  he  performed 
the  work,  and  it  is  earnestly  contended  that  there  can  be 
no  basis  for  the  defense  of  constructive  eviction.  Keating 
v.  Sprutger,  146  III.  481,  and  Barrett  v.  Boddie,  158  id.  479, 
are  much  relied  on.  In  the  Keating  case  the  court  said: 
"In  order  to  constitute  an  eviction  it  is  not  necessary  that 
there  should  be  an  actual  physical  expulsion.  Acts  of  a 
grave  and  permanent  character,  which  amount  to  a  clear 
indication  of  intention  on  the  landlord's  part  to  deprive  the 
tenant  of  the  enjoyment  of  the  demised  premises,  will  con- 
stitute an  eviction.  *  *  *  To  evict  a  tenant,  according 
to  the  original  signification  of  the  word,  is  to  deprive  him 
of  the  possession  of  the  land.  But  the  landlord,  without 
being  guilty  of  an  actual  physical  disturbance  of  the  ten- 
ant's possession,  may  yet  do  such  acts  as  will  justify  or 
warrant  the  tenant  in  leaving  the  premises.  The  latter  may 
abandon  the  premises  in  consequence  of  such  acts  or  he  may 
continue  to  occupy  them.     If  he  abandons  them,  then  the 
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circumstances  which  justify  such  abandonment,  taken  in 
connection  with  the  act  of  abandonment  itself,  will  support 
a  plea  of  eviction  as  against  an  action  for  rent."  In  the 
Barrett  case  the  premises  were  leased  for  a  saloon  and  res- 
taurant. The  lease  covenanted  the  landlord  should  not  be 
liable  to  make  repairs,  and  the  acceptance  of  the  premises 
by  the  lessee  was  an  acknowledgment  that  he  received  them 
in  good  repair  and  the  lessee  covenants  to  keep  them  in 
repair.  The  premises  were  the  first  floor  of  a  four-story 
building,  and  the  chimney  serving  that  floor  extended  up 
through  the  other  floors  to  the  top  of  the  building.  The 
lessee  took  possession  in  December,  1892,  and  in  April, 
1893,  the  chimney  became  obstructed,  would  not  carry  away 
smoke  from  the  operation  of  ranges,  and  the  lessee  was 
unable  to  carry  on  his  business.  An  investigation  disclosed 
that  the  obstruction  was  to  that  portion  of  the  chimney 
above  the  premises  leased  the  tenant.  The  agents  of  the 
landlord,  who  was  a  non-resident,  were  notified  that  un- 
less the  chimney  was  fixed  the  lessee  would  have  to  aban- 
don the  premises.  They  at  first  promised  to  fix  it  but  later 
refused  to  do  so,  and  the  tenant  continued  to  occupy  the 
premises  until  some  time  in  June  following,  when  he  aban- 
doned them  and  returned  the  keys  to  the  agents  from  whom 
he  leased  the  premises.  The  suit  was  brought  to  recover 
the  rent  from  April  to  November,  amounting  to  $1625.  A 
judgment  for  plaintiff  below  was  affirmed  by  this  court,  the 
opinion  saying,  in  substance,  that  to  constitute  an  eviction 
there  must  be  something  of  a  grave  and  permanent  char- 
acter done  by  the  landlord  for  the  purpose  and  with  the 
intention  of  depriving  the  tenant  of  the  enjoyment  of  the 
premises;  that  the  question  is  one  of  fact,  dependent  on 
the  circumstances  of  the  particular  case,  to  be  determined 
by  a  jury.  In  that  case  the  tenant  offered  to  prove  that 
prior  to  the  obstruction  of  the  chimney  the  landlord  had 
stated  to  him  that  he  could  obtain  much  larger  rental  for 
the  premises  than  the  tenant  was  paying,  but  the  trial  court 
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refused  to  permit  that  testimony  and  this  court  held  that 
ruling  was  correct;  that  the  matter  offered  to  be  proved 
was  no  more  than  a  basis  for  surmise  or  suspicion  and  not 
evidence,  and  that  under  the  lease  it  was  not  matter  of  de- 
fense. Further  commenting  on  what  is  necessary  to  con- 
stitute eviction  the  court  said:  "It  must  be  by  a  willful 
omission  of  duty  or  a  commission  of  a  wrongful  act 
Where  there  is  no  duty  not  complied  with  and  no  wrong- 
ful act  committed  by  the  landlord  toward  the  tenant  no 
eviction  occurs." 

The  failure  of  the  defendant  in  error  to  make  the  walls 
water  tight  was  a  wrongful  omission  of  duty  he  owed  to 
his  tenant,  and  the  proof  tends  to  show  that  by  reason  of 
the  failure  to  perform  that  duty  the  basement  was  flooded 
at  different  times  and  the  premises  rendered  untenantable. 
We  do  not  understand  the  law  to  be  that  an  omission  of 
duty  by  the  landlord  which  has  the  effect  of  depriving  the 
tenant  of  the  enjoyment  of  the  demised  premises  must  be 
shown  to  have  been  with  the  intent  that  such  should  be  the 
effect  of  the  omission.  Whether  the  landlord  intended 
that  result  could  not,  it  seems,  in  reason  be  a  determining 
factor  if  he  willfully  refused  to  fulfill  his  promise  or  so 
negligently  performed  it  that  what  he  did  was  of  no  bene- 
fit in  protecting  plaintiff  in  error  in  the  enjoyment  of  the 
demised  premises.  The  proof  shows  that  the  basement  floor 
was  flooded  repeatedly, — sometimes  to  the  depth  of  more 
than  two  inches;  that  the  premises  were  unfit  for  occu- 
pancy; that  defendant  in  error  had  full  knowledge  of  the 
facts,  and  after  waterproofing  the  walls  inside  and  find- 
ing that  did  not  stop  the  water  he  refused  to  try  any  other 
method,  though  requested  so  to  do,  but  continued  to  use 
the  same  methods  which  had  proven  failures.  In  our  opin- 
ion, whether  the  facts  and  circumstances  in  evidence  sup- 
ported the  plea  of  eviction  should  have  been  submitted  to 
the  jury.  It  was  a  question  for  the  jury  whether  the  fail- 
ure of  defendant  in  error  to  remedy  the  condition  was  suf- 
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ficient  to  constitute  a  constructive  eviction,  and  the  court 
should  not  have  directed  a  verdict. 

The  judgments  of  the  Appellate  Court  and  circuit  court 
are  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


(No.  14077. — Decree  affirmed.) 

Edwin  B.  Jennings  vs,  Chari.es  Kotz  et  al, — (Mary  D. 
Kerr,  Appellant,  vs,  C marines  Kotz,  Appellee.) 

Opinion  filed  October  22,  ip2i, 

1.  Mortgages — when  decree  foreclosing  a  trust  deed  sufficiently 
protects  rights  of  creditor.  Although  a  creditor  of  the  maker  of 
a  trust  deed  has,  by  means  of  a  creditor's  bill  and  a  master's  sale 
thereon,  purchased  the  debtor's  interest  in  the  property  over  and 
above  the  'amount  of  the  trust  deed,  a  decree  foreclosing  the  trust 
deed  sufficiently  protects  the  rights  of  such  creditor  where  it  pro- 
vides for  the  payment  of  her  claim  in  full  before  the  debtor  can 
redeem,  and  such  creditor  is  not  entitled  to  a  conveyance  nor  to 
redeem  until  the  debtor  fails  to  redeem. 

2.  Trusts — use  is  executed  by  statute  upon  failure  to  carry  out 
object  of  trust.  Where  title  is  taken  in  trust  for  the  purpose  of  a 
subdivision  of  the  property  and  a  sale  of  the  lots,  and  the  objects 
of  the  trust  are  defeated  by  the  failure  of  the  trustee  or  its  agent 
to  carry  out  the  agreement  or  to  pay  taxes  or  the  interest  on  an 
incumbrance,  the  trust  becomes  stripped  of  its  executory  character 
and  becomes  a  use  which  is  executed  by  the  statute. 

3.  Same — when  trust  is  revocable,  A  trust  is  revocable  where 
the  power  of  the  trustee  is  not  coupled  with  an  interest  in  the  prop- 
erty itself. 

4.  Equity — extent  to  which  equitable  rights  will  be  enforced. 
Equity  is  based  on  moral  right  and  natural  justice,  and  while  it 
is  not  co-extensive  with  them,  equitable  rights  are  established  and 
enforced,  in  accordance  with  principles  of  equity  jurisprudence, 
under  some  general  principle  or  rule  governing  courts  of  equity. 

AppEai,  from  the  Circuit  Court  of  DuPage  county;  the 
Hon.  Mazzini  Si^usser,  Judge,  presiding. 

Kerr  &  Kerr,  for  appellant 
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Samuei.  M.  Booth,  and  Hisnry  L.  Rexford,  (Ch arises 
W.  Hadi^^y,  of  counsel,)  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
DuPage  county  by  Mary  D.  Kerr,  one  of  the  defendants 
to  the  suit.  Edwin  B.  Jennings  filed  his  bill  to  foreclose 
a  first  trust  deed  made  by  Charles  Kotz  to  secure  a  note 
for  $15,000.  Mary  D.  Kerr  filed  a  cross-bill,  claiming  she 
had  the  sole  right,  as  equitable  owner  of  the  fee,  to  redeem 
from  any  sale  made,  and  prayed  the  court  to  so  decree.  A 
sufficient  statement  of  the  facts  involved  in  the  controversy 
may  be  made  without  setting  out  in  detail  the  pleadings. 

About  1908  Kotz,  by  virtue  of  a  decree  of  the  circuit 
court  of  DuPage  county,  established  his  right  to  and  did 
redeem  an  eighty-acre  tract  of  land  in  or  near  Elmhurst, 
in  said  county.  In  making  the  redemption  he  borrowed 
$15,000  from  Jennings  and  secured  the  loan  by  a  first  trust 
deed  on  the  land,  bearing  date  February  25,  1909.  The 
loan  obtained  from  Jennings  was  about  $4000  less  than  the 
amount  required  to  redeem,  and  Kotz  entered  into  an  agree- 
ment with  Ballard,  Pottinger  &  Co.,  partners  in  the  real 
estate  business,  by  which  they  agreed  to  raise  the  balance 
of  the  money  necessary  to  redeem  on  Kotz's  notes,  who 
was  also  to  give  his  note  for  $3500  in  payment  for  ser\aces 
rendered  and  advances  made  by  his  attorneys  in  the  liti- 
gation conducted  to  establish  his  right  to  redeem.  The 
agreement  with  Ballard,  Pottinger  &  Co.  further  provided 
that,  subject  to  the  Jennings  trust  deed,  Kotz  should  con- 
vey to  the  Chicago  Title  and  Trust  Company  under  a  dec- 
laration of  trust,  by  which  said  company  agreed  to  hold  the 
title,  plat  a  subdivision  as  agreed  upon  by  the  parties,  and 
make  conveyances  of  the  land  in  the  subdivision  to  such 
persons  as  Kotz  and  Ballard,  Pottinger  &  Co.  from  time 
to  time  requested.  Ballard,  Pottinger  &  Co.  were  to  have 
the  exclusive  agency  for  the  sale  of  the  property,  and  the 
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proceeds  of  the  sale  were  to  be  handled  by  them,  first  to  re- 
imburse them  for  advances  made,  the  payment  of  interest, 
taxes  and  carrying  charges,  and  the  balance  of  the  proceeds 
of  sales  was  to  be  distributed,  ten  per  cent  to  Kotz,  forty- 
five  per  cent  on  the  notes  executed  and  delivered  by  him, 
and  forty-five  per  cent  on  commissions  for  selling,  which 
was  fixed  at  twenty-five  per  cent.  March  i,  1909,  Kotz 
executed  and  delivered  to  the  Chicago  Title  and  Trust 
Company  a  conveyance  of  the  premises  in  trust,  iii  accord- 
ance with  the  provisions  of  a  trust  agreement  called  trust 
No.  3538.  The  deed  authorized  the  trustee  to  manage  and 
subdivide  the  premises,  to  sell  and  convey  them  and  gen- 
erally deal  with  them  as  the  lawful  owner  might.  The  deed 
contained  a  recital  that  the  interests  of  all  beneficiaries,  and 
all  persons  claiming  under  them,  were  declared  to  be  per- 
sonal property  and  to  be  in  the  proceeds  from  the  disposi- 
tion of  the  land;  that  the  intention  was  that  the  convey- 
ance should  vest  in  the  trustee  the  entire  legal  and  equitable 
title  in  fee.  The  trust  agreement  executed  by  the  trustee 
provided  that  it  would  execute  conveyances  as  directed  by 
Ballard,  Pottinger  &  Co.  and  not  otherwise,  and  if  any  of 
the  property  was  not  disposed  of  by  January  i,  1925,  it 
should  be  sold  at  public  auction.  The  trust  agreement  also 
provided  that  the  interest  of  the  beneficiaries  was  in  the 
proceeds  of  sales,  should  be  deemed  personal  property  and 
be  subject  to  assignment  and  transfer  as  such.  The  land 
appears  to  have  been  subdivided  into  133  lots  or  parcels,  but 
only  17  of  the  lots  were  sold,  and  the  holder  of  the  trust 
deed,  to  secure  the  $15,000  loan,  filed  his  bill  to  foreclose 
it.  Prior  to  that  time  Mary  D.  Kerr  became  the  owner 
of  notes  executed  by  Kotz  under  his  agreement  with  Bal- 
lard, Pottinger  &  Co.  Kotz  failing  to  pay  them,  she  brought 
suit  against  him  in  the  municipal  court  of  Chicago  and  se- 
cured judgment  for  $11,161.32.  She  caused  execution  to 
be  issued  on  the  judgment,  which  was  returned  unsatis- 
fied, no  property  found.     She  then  filed  a  creditor's  bill 
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in  the  circuit  court  of  Cook  county  and  procured  a  decree 
declaring  that  the  right  of  Kotz  under  the  declaration  of 
trust  was  not  in  the  nature  of  real  estate  and  could  not 
be  levied  on  in  an  action  at  law  but  his  equitable  interest 
should  in  equity  and  good  conscience  be  applied  to  the  sat- 
isfaction of  the  judgment,  and  it  was  ordered  if  he  did  not 
pay  the  same  within  a  time  fixed,  that  all  his  interest  and 
beneficial  ownership  in  the  proceeds  arising  from  sales  be 
sold  at  public  sale  by  the  master  in  chancery  for  cash,  and 
that  if  Mary  D.  Kerr  became  the  purchaser  the  master 
should  take  her  receipt  for  the  amount  paid  on  her  debt 
and  report  the  same  to  the  court,  and  after  the  sale  was 
approved  the  master  should  execute  to  the  purchaser  an  as- 
signment and  transfer  of  all  the  right,  title,  claim,  demand, 
equitable  interest  and  beneficial  ownership  under  the  dec- 
laration of  trust  and  agreement,  which  was  to  be  effective 
to  divest  Kotz  of  all  his  interest  and  vest  the  same  in  the 
purchaser.  The  judgment  not  being  paid,  sale  was  made 
by  the  master.  Mary  D.  Kerr  bid  $12,160.18  and  became 
the  purchaser.  The  sale  was  reported  to  and  approved  by 
the  court,  and  on  May  9,  19 17,  the  master  executed  to  the 
purchaser  a  conveyance  or  assignment  in  accordance  with 
the  directions  of  the  decree.  Ballard  died  in  19 16,  and  in 
191 8  Mary  D.  Kerr  sued  George  E.  Pottinger,  personally 
and  as  surviving  partner  of  the  firm  of  Ballard,  Pottinger 
&  Co.,  and  recovered  a  judgment  for  $1422.  Execution 
being  returned  no  property  found,  she  filed  a  creditor's  bill 
and  procured  a  decree  subjecting  his  interest  in  the  proceeds 
of  the  sales  to  the  payment  of  the  judgment,  and  under 
that  decree  that  interest  was  also  sold  by  the  master  in 
chancery  and  purchased  by  Mary  D.  Kerr.  She  filed  a 
cross-bill  in  the  foreclosure  suit,  setting  out  in  detail  the 
acts  of  the  parties  and  the  proceedings  in  the  courts  by 
which  she  claimed  to  be  the  equitable  owner  of  the  fee, 
and  prayed  that  she  be  decreed  to  be  the  sole  beneficiar}' 
and  owner  of  the  title  subject  to  the  Jennings  trust  deed, 
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and  of  the  equity  of  redemption  in  and  to  the  premises, 
and  that  Kotz  and  Pottinger  be  enjoined  from  asserting 
any  claim  in  or  to  the  land.  The  cause  was  referred  to 
the  master  in  chancery  to  take  the  testimony  and  report  his 
conclusions  of  law  and  fact.  The  master  reported  that  all 
title  and  interest  of  Kotz  in  the  land  had  been  divested  and 
that  he  had  no  right  or  equity  to  redeem  from  any  sale 
made  under  any  decree  entered,  and  that  the  right  to  re- 
deem was  in  Mary  D.  Kerr.  The  court  sustained  excep- 
tions to  those  conclusions  of  the  master  and  entered  a  de- 
cree that  Kotz  was  the  beneficial  owner  of  the  premises 
and  entitled  to  redeem  from  any  sale  made  under  decree 
of  foreclosure.  Mary  D.  Kerr  prosecutes  this  appeal  from 
the  decree. 

The  court  decreed  that  appellant  did  not,  under  the 
creditor's  bill  proceeding,  acquire  any  title  to  or  interest  in 
the  land  but  she  did  acquire  the  right  to  participate  in  the 
proceeds  of  any  sale  made  under  the  trust  agreement,  and 
that  in  justice  and  equity  she  should  have  a  lien  upon  the 
equity  of  redemption  of  Kotz  for  the  amount  of  her  judg- 
ment, interest  and  costs,  and  upon  payment  to  her  of  that 
amount  the  judgment  should  be  satisfied  in  full  and  her 
interest  terminate  and  end.  Kotz  was  by  the  decree  or- 
dered within  ten  days  to  pay  Jennings  the  amount  due  him, 
$15,712.33,  and  to  appellant  the  amount  of  her  judgment, 
$14,114.68,  and  in  default  of  such  payment  the  premises 
were  ordered  sold  by  the  master  in  chancery,  at  which  sale 
any  party  to  the  suit  might  purchase.  The  proceeds  of  the 
sale  were  to  be  applied  first  to  the  payment  of  the  amount 
due  on  the  trust  deed  and  costs  of  foreclosure.  If  the 
proceeds  of  the  sale  were  more  than  sufficient  to  pay  those 
amounts,  the  remainder  should  be  applied  to  the  payment 
of  appellant.  If  such  remainder  was  insufficient  to  pay 
her  in  full  it  should  be  paid  her  to  the  extent  it  would 
reach  in  satisfaction  of  the  amount  due  her  and  the  defi- 
ciency be  reported  to  the  court.    Kotz  was  decreed  the  right, 
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within  twelve  months  from  the  sale,  to  redeem  from  the 
sale  by  paying  to  the  master  the  amount  of  the  sale  and 
any  deficiency  necessary  to  pay  the  amount  due  Jennings 
and  appellant,  and  in  case  Kotz  should  not  redeem  within 
twelve  months,  then  appellant  was  given  the  right  to  re- 
deem. If  Kotz  redeemed  by  the  payment  of  the  amount 
due  Jennings  and  the  amount  due  appellant  and  a  deed  was 
made  to  him  by  the  master  in  chancery  after  the  expiration 
of  fifteen  months,  then  the  Chicago  Title  and  Trust  Com- 
pany was  directed  to  execute  to  him  a  conveyance  of  the 
premises,  and  if  he  failed  to  redeem  and  appellant  redeemed, 
then  the  Chicago  Title  and  Trust  Company  was  directed  tc 
convey  to  her. 

Appellant  in  her  brief  states  her  position  to  be,  that 
under  the  state  of  the  title  the  right  to  redeem  is  in  the 
Chicago  Title  and  Trust  Company ;  that  she  does  not  claim 
to  have  acquired  the  right  of  redemption  under  the  sale 
in  her  creditor's  bill  proceeding  but  that  she  acquired  the 
right  to  compel  a  conveyance  of  the  land  to  her ;  that  she 
is  the  sole  beneficiary  of  the  trust  and  has  the  right  to  elect 
to  take  the  land  unsold  in  lieu  of  the  proceeds.  According 
to  the  testimony  of  Kotz,  which  was  not  contradicted,  the 
land  is  worth  $150,000,  which  would  make  the  equity  of 
redemption  worth  more  than  $100,000.  The  decree  fully 
protects  appellant  in  the  collection  of  the  entire  amount  of 
her  claim.  If  the  land  at  the  foreclosure  sale  brings  enough 
to  pay  Jennings  and  appellant  she  will  get  her  money  out 
of  the  proceeds  of  the  sale.  If  the  sale  is  not  for  enough 
to  pay  both  claims  in  full  and  Kotz  redeems  from  the  sale, 
he  can  only  do  so  by  paying  the  claims  of  both  Jennings 
and  appellant  in  full.  If  he  does  not  redeem  within  twelve 
months  then  appellant  is  given  the  right  of  redemption,  so 
that  in  any  event  her  claim  is  fully  protected.  Anything 
she  is  given  beyond  that  is  profit.  If  under  the  law  she 
is  entitled  to  more  than  the  collection  of  her  judgment,  in- 
terest and  costs  in  full,  it  is  the  duty  of  the  court  to  award 
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it  to  her ;  but  her  claim  that  she  has  the  right  to  a  convey- 
ance from  the  trustee  which  gives  her  the  sole  right  to  re- 
deem, thereby  wiping  out  all  interest  in  the  land  of  the 
man  who  in  all  fairness  and  justice  is  entitled  to  any  value 
in  it  above  the  trust  deed  of  Jennings  and  the  judgment 
of  appellant,  is  not  based  on  equitable  principles  and  does 
not  appeal  to  the  conscience  of  a  court  of  equity.  It  should 
not  be  allowed  unless  her  legal  right  is  clear.  We  are  not 
disposed  to  analyze  or  comment  on  the  authorities  cited  by 
appellant  in  support  of  her  position.  None  of  them  are 
sufficient  to  sustain  it  under  the  facts  and  circumstances  in 
this  case. 

We  may  briefly  refer  to  a  few  facts  to  show  the  great 
injustice  to  Kotz  that  would  result  from  sustaining  appel- 
lant's position.  The  taxes  were  not  paid  on  the  land  nor  the 
interest  on  the  Jennings  trust  deed  by  Ballard,  Pottinger  & 
Co.  or  the  trustee,  and  in  the  seven  years  which  elapsed 
after  March,  1909,  only  seventeen  lots  were  sold.  One  of 
appellant's  counsel,  whose  firm  formerly  was  employed  by 
Kotz,  testified  his  firm  advised  Kotz  to  bring  suit  against 
Ballard,  Pottinger  &  Co.  for  breach  of  contract,  on  the 
theory  that  they  had  not  complied  with  it  in  their  efforts 
to  sell  lots.  July  28,  19 16,  May  3,  19 17,  and  August  29, 
191 8,  Kotz  filed  in  the  recorder's  office  in  DuPage  county 
notice  that  he  had  elected  to  terminate  the  agency  of  Bal- 
lard, Pottinger  &  Co.  and  the  trust  agreement,  giving  as  his 
reason  the  failure  and  neglect  of  Ballard,  Pottinger  &  Co. 
to  perform  their  agreement  and  the  failure  to  pay  taxes 
on  the  land  or  interest  on  the  Jennings  mortgage.  All 
parties  interested  were  notified  personally  of  such  action  of 
Kotz.  The  objects  of  the  trust  were  defeated  by  the  in- 
action of  those  who  were  to  carry  them  out,  and  the  rule 
is,  that  where  the  objects  of  the  trust  are  defeated  or  per- 
formance becomes  impossible,  the  trust  thereby  becomes 
stripped  of  its  executory  character  and  it  becomes  a  use 
which  is  executed  by  the  statute.     (Meacham  v.  Steele,  93 
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Ill.  135.)  It  is  difficult  to  see  how  appellant,  who  claims 
to  have  acquired  Kotz's  right,  could  elect  to  terminate  the 
trust  and  take  the  land  if  Kotz  could  not  have  dcMie  so. 
If  Kotz  could  not  exercise  that  right,  it  would  seem  appel- 
lant, whose  only  right  in  that  respect  was  acquired  from 
him,  could  not  do  so.  The  power  of  the  trustee  was  not 
coupled  with  an  interest  in  the  property  itself  and  was  rev- 
ocable. Walker  v.  Denison,  86  111.  142 ;  McKellopp  v.  Dt- 
zvitz,  42  Okla,  220;  Taylor  v.  Burns ,  203  U.  S.  120. 

Upon  equitable  rules  and  principles  the  decree  can  and 
should  be  sustained.     To  say  the  least,  it  deals  very  lib- 
erally with  the  rights  of  appellant  and  violates  no  rule  of 
law  that  can  be  invoked  to  her  advantage  in  a  court  of 
equity.    Equity  is  based  on  moral  right  and  natural  justice, 
and  while  it  is  not  co-extensive  with  them,  equitable  rights 
are  established  and  enforced  in  accordance  with  principles 
of  equity  jurisprudence  tinder  some  general  principle  or  rule 
governing  courts  of  equity.     (Steger  v.  Traveling  Men's 
Building  Ass'n,  208  111.  236. )    The  case  of  Flaherty  v.  Mc- 
Cormick,  123  111.  525,  was  a  suit  in  equity,  and  the  court 
said:     "On  the  hearing  before  the  appellate  tribunal  the 
question  is  not  so  much  as  to  whether  the  lower  court  ruled 
properly  on  this  or  that  question  as  it  is  in  cases  at  law, 
but  whether  upon  the  whole  record  the  decree  is  right." 
This  court  said  in  Glos  v.  Stuckart,  277  111.  346 :    "Equity 
will  not  lend  its  aid  to  a  complainant  unless  even-handed 
justice  and  good  conscience  demand  that  the  relief  asked 
should  be  granted." 

The  decree  in  this  case  is  not  contrary  to  law,  is  equi- 
table and  just  to  the  parties,  and  it  is  affirmed. 

Decree  affirmed. 
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(No.  13982. — ^Judgment  affirmed.) 
The  PEOPI.E  o^  THE  State  o^  Ii^unois,  Defendant  in  Er- 
ror, vs.  David  H.  Conrad,  Plaintiff  in  Error. 

Opinion  filed  October  22,  jp2i. 

1.  Criminal  law — when  indictment  sufficiently  charges  roh- 
bery.  An  indictment  contains  a  sufficient  charge  of  robbery  where 
it  alleges  that  the  defendant,  being  armed  with  a  loaded  pistol,  fe- 
loniously and  violently  made  an  assault  upon  his  victim,  and  "did 
then  and  there  feloniously  and  violently,  by  intimidation,  put  in 
bodily  fear  and  danger  of  his  life,"  and  from  his  person  and  against 
his  will  "then  and  there  feloniously  did  steal,  take  and  carry  away, 
contrary  to  the  form  of  the  statute,"  certain  money  as  described  in 
the  indictment.     (Collins  v.  People,  39  111.  233,  distinguished.) 

2.  Same — when  record  sufficiently  shows  that  effect  of  pleading 
guilty  zvas  explained.  The  record  in  a  criminal  case  sufficiently 
shows  that  the  effect  of  pleading  guilty  was  explained  to  the  de- 
fendant where  it  recites  that  "the  effect  of  the  said  plea  having 
been  explained  to  him,  the  said  defendant,  and  he,  the  said  defend- 
ant, still  persisting  in  his  plea  of  guilty,"  etc.,  and  it  is  not  subject 
to  the  objections  that  it  does  not  show  by  whom  the  consequences 
of  the  plea  were  explained  or  that  the  explanation  was  given  after 
the  defendant  pleaded  guilty. 

Writ  of  Error  to  the  Circuit  Court  of  Marshall  county; 
the  Hon.  John  M.  Niehaus,  Judge,  presiding. 

Thomas  Jamieson,  and  Chari^es  P.  R.  Macaui^ay,  for 
plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Bayard  W. 
Wright,  State's  Attorney,  and  James  B.  Searcy,  (Jay  H. 
Magoon,  of  counsel,)  for  the  People. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

At  the  January  term,  1920,  of  the  circuit  court  of  Mar- 
shall county  the  plaintiff  in  error,  David  H.  Conrad,  pleaded 
guilty  to  the  second  count  of  an  indictment  against  him, 
and  the  effect  of  the  plea  having  been  explained  to  him  and 
he  still  persisting  in  his  plea  of  guilty,  it  was  considered 
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and  adjudged  by  the  court  that  he  stand  convicted  of  the 
crime  of  robbery  as  charged  in  the  indictment,  and  that  at 
the  time  of  its  commission  he  was  armed  with  a  dangerous 
weapon,  to-wit,  a  revolver.  His  age  was  found  to  be  twenty- 
five  years  and  the  value  of  the  property  taken  to  be  $3000, 
and  he  was  sentenced  to  be  imprisoned  in  the  penitentiary 
at  Joliet  for  a  term  of  years  not  exceeding  the  maximum 
fixed  by  the  statute  for  the  crime  of  robbery. 

The  second  count,  to  which  the  plea  was  entered,  charged 
that  David  H.  Conrad,  on  December  22,  1919,  in  Marshall 
county,  Illinois,  "being  armed  with  a  certain  deadly  weapon, 
to-wit,  a  pistol  loaded  with  gunpowder  and  ball,  in  and 
upon  one  Harry  Wescott  feloniously  and  violently  made  an 
assault,  and  him,  the  said  Harry  Wescott,  did  then  and  there 
feloniously  and  violently,  by  intimidation,  put  in  bodily  fear 
and  danger  of  his  life,  and  certain  national  bank  bills  of 
divers  national  banks,  and  United  States  treasury  notes,  and 
certain  silver  certificates  of  the  United  States,  and  Federal 
Reserve  Bank  notes,  all  legal  tender  currency,  money  of 
the  United  States  of  America,  of  divers  denominations  un- 
known to  the  grand  jury  and  of  the  value  of  one  thousand 
dollars,  and  all  of  said  property  being  in  the  care,  custody 
and  control  of  Harry  Wescott  and  being  the  property  of 
[certain  persons,  naming  them,]  from  the  person  and  against 
the  will  of  the  said  Harry  Wescott  then  and  there  feloni- 
ously did  steal,  take  and  carry  away,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  same  People  of  the  State  of 
Illinois." 

Section  246  of  the  Criminal  Code  defines  robbery  as 
"the  felonious  and  violent  taking  of  money,  goods  or  other 
valuable  thing,  from  the  person  of  another  by  force  cw  in- 
timidation." (Kurd's  Stat.  191 7,  p.  1003.)  It  is  argued 
that  under  the  reasoning  of  this  court  in  Collins  v.  People, 
39  111.  233,  the  second  count  did  not  charge  robbery.  In 
that  case  the  court  said  that  no  force  or  intimidation  was 
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charged  in  either  count  of  the  indictment,  therefore  it  was 
defective  as  a  charge  of  robbery.  The  second  count  in  the 
indictment  in  this  case  did  charge  in  terms  that  the  crime 
was  committed  feloniously  and  violently  and  "by  intimida- 
tion/' and  we  think  said  count,  fairly  and  reasonably  con- 
strued, clearly  charged  robbery  under  section  246  of  the 
Criminal  Code.  While  the  second  count  may  not  be  as 
carefully  drawn  or  worded  in  this  regard  as  was  possible, 
we  believe  that  to  hold  that  this  count  does  not  charge  that 
the  crime  was  committed  by  intimidation  would  be  to  find  a 
distinction  impracticable  to  follow.  In  our  judgment  there 
is  nothing  said  in  Collins  v.  People,  supra,  in  conflict  with 
this  conclusion.  Moreover,  if  anything  was  said  in  that 
opinion  that  would  lead  to  an  opposite  conclusion  we  would 
feel  justified  in  overruling  it.  The  conclusion  as  to  this 
indictment  sufficiently  charging  intimidation  is  supported 
by  the  reasoning  in  the  following  authorities:  i  McClain 
on  Crim.  Law,  sec.  480;  Wharton  on  Crim.  PI.  &  Pr. 
(1889  ed.)  sec.  267;  State  v.  Segermond,  10  Am.  Dec. 
(Kan.)  169;  State  \,  McCime,  yo  Am,  Dec.  (R.  I.)  176. 

It  is  also  argued  on  behalf  of  plaintiff  in  error  that 
the  plea  of  guilty  was  not  fully  explained  to  him,  as  pro- 
vided by  the  Criminal  Code  as  construed  by  this  court  in 
People  V.  Petrie,  294  111.  366.  It  is  objected  that  the  rec- 
ord does  not  show  by  whom  the  consequences  of  the  plea 
were  explained,  or  that  the  explanation  was  given  after  the 
defendant  pleaded  guilty.  The  record  recites  that  "the  ef- 
fect of  the  said  plea  having  been  explained  to  him,  the  said 
defendant,  and  he,  the  said  defendant,  still  persisting  in  his 
plea  of  guilty,"  etc.  That  was  sufficient,  according  to  the 
reasoning  of  this  court  in  People  v.  Harney,  276  111.  236, 
and  People  v.  Walker,  250  id.  427,  and  we  find  no  error 
in  the  record  in  this  regard. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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(No.  13948. — ^Judgment  affirmed.) 

Th]^  For^t  Preserve  District  of  Cook  County,  Ap- 
pellee, vs.  ISABEi^iA  I.  Wai,i,ace,  Appellant. 

Opinion  filed  October  22, 1^21. 

1.  Eminent  domain — admission  of  evidence  of  sales  of  other 
property  rests  largely  in  discretion  of  court.  There  is  no  fixed  rale 
governing  the  admissibility,  in  a  condemnation  proceeding,  of  evi- 
dence of  sales  of  other  property  which  is  alleged  to  be  similar  to 
the  property  being  condemned,  and  whether  such  sales  are  of  lands 
in  the  locality  so  similar  in  character  to  the  land  condemned  as  to 
make  evidence  thereof  competent  is  a  question  largely  within  the 
discretion  of  the  trial  court. 

2.  Same — when  evidence  of  sale  of  lots  is  not  admissible.  In  a 
condemnation  proceeding,  even  though  it  is  admitted  that  the  best 
use  to  which  the  land  can  be  put  is  to  subdivide  it  into  lots,  the 
price  received  for  lots  in  a  tract  already  subdivided  is  not  admis- 
sible upon  the  question  of  the  value  of  the  unsubdivided  tract 

3.  Same — sale  price  of  lots  in  future  subdivision  of  land  is  not 
a  test  of  its  value.  In  a  proceeding  to  condemn  unsubdivided  land, 
the  sale  price  of  lots  in  a  future  subdivision  of  the  land  is  not  a 
proper  test  of  its  value  even  though  the  best  use  of  the  land  is  for 
subdivision  purposes. 

4.  Same — when  plat  of  a  subdivision  of  property  is  not  admis- 
sible. In  a  suit  to  condemn  unsubdivided  property,  although  it  is 
conceded  that  subdividing  into  lots  is  the  best  use  to  which  the  land 
can  be  put,  a  plat  made  by  a  witness,  showing  a  possible  subdivi- 
sion, is  not  admissible  where  there  is  no  proof  that  the  plat  was 
recorded,  that  the  property  had  been  surveyed  into  lots,  that  the 
plat  was  contemplated  or  made  before  the  suit  was  brought,  or  that 
it  is  to  be  an  actual  plat  of  the  land. 

5.  Same — jury  may  be  instructed  to  disregard  fanciful  or  spec* 
ulative  estimates.  Where  there  is  a  great  difference  in  the  vdues 
placed  upon  the  land  by  the  testimony  of  the  two  sets  of  witnesses, 
the  questions  whether  or  not  the  values  given  by  the  defendant's 
witnesses  are  extravagantly  high  or  those  by  petitioner's  witnesses 
are  ridiculously  low  are  for  the  jury,  and  in  such  case  it  is  not 
prejudical  error  to  give  an  instruction  for  the  petitioner  that  the 
jury  should  disregard  any  mere  fanciful  or  speculative  estimate  of 
the  value  of  the  land  made  by  any  of  the  witnesses. 

AppEai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Anton  T.  Zeman,  Judge,  presiding. 
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Henry  S.  Wiwox,  for  appellant. 

Adoi^ph  D.  Weiner,  Edwin  K.  Wai^ker,  and  Don- 
ald S.  McKiNLAY,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

The  Forest  Preserve  District  of  Cook  county  filed  its 
petition  in  the  circuit  court  of  Cook  county  to  condemn  for 
its  use  a  tract  of  33.39  acres  of  land  in  the  southwest  quar- 
ter of  the  southeast  quarter  of  section  10,  town  35,  north, 
range  14,  east  of  the  third  principal  meridian,  owned  by 
Isabella  I.  Wallace,  appellant.  A  trial  was  had  and  the  jury 
fixed  the  value  of  the  property  to  be  taken  at  $33,390. 
Judgment  was  rendered  on  the  verdict  for  said  sum.  Ap- 
pellant prosecutes  this  appeal  from  the  judgment. 

The  tract  of  land  condemned  is  a  part  of  a  loo-acre 
farm  of  appellant  which  she  has  owned  for  many  years 
and  was  being  used  as  pasture  land  in  connection  with  the 
farm.  It  is  adjacent  to  and  just  north  of  the  city  of  Chi- 
cago Heights.  A  public  highway  known  as  the  Chicago 
road,  or  Dixie  highway,  runs  along  the  east  side  of  the 
land.  Lincoln  highway,  also  known  as  Fourteenth  street, 
runs  east  and  west  on  the  south  boundary  of  the  land.  The 
two  highways  are  improved  with  cement  roadv/ays  about 
eighteen  feet  wide.  A  small  stream  known  as  Thorn  creek 
enters  the  tract  near  the  southwest  corner  and  flows  through 
it  in  a  meandering  line  in  a  northeasterly  direction  and  then 
empties  into  Calumet  river.  About  half  of  the  land  is  low 
and  the  other  half  high,  the  low  land  being  west  and  north 
of  the  creek  and  the  high  land  south  and  east  of  it.  The 
high  land  is  rough,  there  being  a  diversity  in  altitude  of 
over  twenty  feet.  A  little  over  half  of  the  land  is  timber, 
the  wooded  portion  lying  mostly  south  and  east  of  the 
creek.  A  part  of  this  property  at  the  northwest  corner  is 
sometimes  overflowed.  By  means  of  a  storm- water  sewer 
storm  waters  from  the  territory  to  the  west  and  northwest 
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discharge  onto  the  land  at  the  northwest  corner  and  by 
means  of  a  natural  water-course  flow  over  it  into  Thorn 
creek.  The  tract  is  very  favorably  situated  for  the  purpose 
of  subdivision  into  lots  and  the  surroundings  are  such  as 
to  render  it  desirable  for  dwelling  and  business  lots,  but 
it  has  not  been  subdivided  for  such  purpose  and  no  special 
or  urgent  demand  for  dwelling  or  business  lots  there  was 
shown  to  exist  at  the  time  the  land  was  condemned. 

On  the  trial  the  only  question  in  issue  was  the  amount 
of  just  compensation  that  should  be  paid  to  the  owner  for 
the  tract  so  taken.  It  was  conceded  by  both  parties  on  the 
trial  that  the  highest  and  best  use  to  which  the  land  was 
adapted  was  for  the  purpose  of  subdivision  into  dwelling 
and  business  lots.  All  the  evidence  offered  by  both  sides 
as  to  the  market  value  of  the  tract  was  offered  upon  this 
theory,  only.  Four  expert  witnesses  testified  for  the  peti- 
tioner as  to  the  market  value  of  the  tract  who  had  had 
years  of  experience  in  improving,  subdividing  into  lots  and 
selling  similar  property,  and  who  were  well  acquainted  with 
values  of  property  in  that  vicinity  and  with  the  location  and 
situation  of  this  tract  and  its  adaptability  to  being  platted 
into  lots  and  sold.  Three  of  these  witnesses  testified  that 
the  reasonable  market  value  of  this  tract  of  land  for  the 
purpose  aforesaid  was  $1000  per  acre,  and  the  fourth  placed 
the  value  of  the  land  for  such  purpose  at  from  $800  to 
$1000  per  acre.  All  of  these  witnesses  in  giving  their  val- 
uations considered  not  only  the  adaptability  of  the  tract  for 
the  purpose  aforesaid  and  the  demand  for  lots,  but  also 
took  into  consideration  the  amount  it  would  cost  the  owner 
to  subdivide  the  land,  grade  and  pave  the  streets  and  other- 
wise improve  and  prepare  the  property  so  the  same  w^ould 
sell  to  the  best  advantage  when  platted.  Their  testimony 
shows  conclusively  that  it  would  require  a  considerable  out- 
lay of  money  to  prepare  and  plat  the  land  for  sale  as  lots. 
These  witnesses  appeared  to  be  very  fair  in  giving  their 
testimony.     They  regarded  the  portion  of  the  tract  west 
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and  north  of  the  creek  suitable  for  residence  purposes  and 
that  part  east  and  south  of  the  creek  suitable  for  business 
property.  While  it  was  shown  in  evidence  that  a  sewer  had 
been  laid  across  the  north  end  of  this  property,  which  the 
owners  of  this  tract  of  land  had  the  right  to  tap  at  the 
rate  of  $ii  for  each  house  tapping  the  sewer,  it  is  further 
shown  from  the  evidence  that  it  would  be  necessary  to  in- 
stall an  inverted  syphon,  bridge,  dam  or  other  structure 
across  Thorn  creek  to  carry  service  pipes  across  and  to  the 
sewer,  and  that  this  would  be  at  a  considerable  cost.  It 
was  also  pointed  out  by  the  witnesses  that  the  two  cement 
roads  are  too  narrow  by  three  feet  or  more  to  accommo- 
date the  probable  demands  for  traveling  and  for  traffic 
over  them,  and  if  widened  this  would  be  at  a  considerable 
cost  to  the  land  owner. 

In  addition  to  the  testimony  of  its  four  expert  witnesses 
the  petitioner  offered  evidence  of  four  recent  sales  of  prop- 
erty in  the  near  vicinity  of  the  property  in  question,  which 
was  suitable  and  actually  purchased  for  the  purpose  of  sub- 
dividing into  lots.  One  of  these  tracts  was  a  20-acre  tract 
located  on  Lincoln  highway  (or  Fourteenth  street)  and 
west  of  the  Wallace  property  a  little  less  than  half  a  mile 
and  adjoining  the  corporate  limits  of  Chicago  Heights. 
This  tract  was  purchased  in  June,  1919,  for  subdivision  and 
was  subdivided  into  lots.  The  purchase  price  for  it  was 
$300  per  acre.  The  second  tract  was  one  of  120  acres,  two 
blocks  south  and  seven  blocks  west  of  the  Wallace  prop- 
erty and  three  blocks  from  the  city  limits  and  one  block 
from  the  street  car  line,  located  at  Western  avenue  and  Six- 
teenth street.  This  tract  was  purchased  in  March,  1920, 
for  the  purpose  of  subdivision,  at  a  price  of  $200  per  acre. 
The  third  of  the  four  tracts  was  a  tract  of  about  32  acres 
on  Sixteenth  street  in  Chicago  Heights,  in  Circuit  Court 
addition,  and  the  price  paid  was  $250  per  acre.  The  fourth 
tract  was  a  33-acre  tract  located  on  Sixteenth  street  in  Chi- 
cago Heights,  two  blocks  south  and  three  blocks  west  of 
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the  property  in  question.  This  tract  was  high,  level  land 
fronting  on  Sixteenth  street,  and  was  bought  in  February, 
19 19,  for  subdivision  and  was  subdivided  into  lots.  It  ad- 
joins the  city  limits  and  was  purchased  at  a  price  of  $750 
per  acre.  No  question  is  made  in  this  court  regarding  the 
admissibility  of  evidence  of  any  of  these  sales  except  that  of 
the  second  tract,  the  objection  being  that  no  such  similarity 
between  that  tract  and  the  tract  in  question  was  proved  as 
justified  the  admission  of  evidence  as  to  that  sale.  This 
contention  cannot  be  sustained.  The  proof  in  this  record 
shows  that  the  development  of  Chicago  Heights  in  the  last 
few  years  for  residence  purposes  has  been  west  and  south 
and  mostly  along  Sixteenth  street.  It  is  in  this  vicinity 
that  most  houses  have  been  built  in  the  last  two  years. 

Appellant  did  not  offer  any  evidence  of  sales  of  prop- 
erty. Her  evidence  was  principally  the  testimony  of  four 
expert  or  opinion  witnesses,  who  gave  their  opinions  of  the 
market  value  of  her  property  for  subdivision  purposes  and 
sale  as  lots.  Her  first  witness  was  a  resident  of  Crete,  Illi- 
nois, whose  place  of  business  was  in  Chicago  Heights  and 
who  had  been  in  the  real  estate  business  for  eighteen  years. 
He  examined  the  property  for  the  purpose  of  ascertaining 
its  fair  cash  market  value  and  valued  it  at  $78,000,  basing 
his  opinion  upon  its  being  adapted  for  subdivision  purposes. 
He  had  never  made  a  subdivision  in  Chicago  Heights,  and 
stated  that  he  did  not  know  how  much  cutting  and  filling 
would  have  to  be  done  and  had  no  figures  on  what  it  would 
cost  to  improve  and  prepare  the  tract  for  sale  as  lots; 
that  he  figured  the  marketing  expense  of  such  subdivision 
at  about  $20,000,  and  that  about  $32,000  more  would  have 
to  be  added  to  the  cost  of  improving  it  for  sale  as  lots. 
Her  second  witness,  a  resident  of  Chicago  Heights,  valued 
the  tract  at  $75,000  for  subdivision  purposes.  He  stated 
on  his  examination  that  he  did  not  know  how  much  the 
grading  would  cost  to  prepare  it  for  sale  as  lots,  and  did 
not  know  what  sort  of  improvements  would  have  to  be 
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made  in  Dixie  highway  to  make  the  land  accessible  for 
residence  purposes  or  what  it  would  cost  to  drain  into  the 
Twelfth  street  sewer.  Her  third  witness  had  been  in  the 
real  estate  business  for  twenty  years  and  had  experience  in 
handling  property  in  and  near  Chicago  Heights.  He  val- 
ued the  property  at  $2500  per  acre.  He  further  testified 
that  his  subdivisions  were  out  in  the  country  about  two  and 
a  quarter  miles  from  the  property  in  question  and  about 
a  mile  from  Chicago  Heights  factories.  The  fourth  wit- 
ness was  a  farmer,  who  had  made  subdivisions  in  Glenwood, 
a  village  of  about  400  population.  He  had  been  town  as- 
sessor for  twenty-five  years  in  the  town  of  Bloom.  He  val- 
ued the  property  at  $2500  per  acre,  and  stated  that  he  did 
not  take  into  consideration  what  would  have  to  be  done  in 
improving  the  property  in  order  to  sell  the  lots. 

The  only  other  witness  who  testified  for  appellant  was 
her  son,  Vernon  T.  Wallace,  forty-five  years  of  age,  who 
had  known  the  property  all  his  life  and  was  familiar  with 
its  surroundings  and  its  contour.  He  had  bought  and  sold 
lots  and  had  become  familiar  with  sales  and  subdivisions 
in  Chicago  Heights  since  and  before  1912.  He  gave  no 
opinion  of  the  value  of  the  tract,  but  testified  that  he  and 
his  mother  had  an  arrangement  with  the  city  of  Chicago 
Heights  for  the  construction  of  the  sewer  across  the  north 
part  of  it,  and  a  copy  of  that  agreement  was  put  in  evidence 
by  stipulation.  He  described  the  sewer  as  a  fifteen-inch 
sewer  at  Twelfth  street  and  a  twelve-inch  sewer  at  Edge- 
wood  avenue,  and  stated  that  it  was  used  along  Edgewood 
avenue  by  the  inhabitants  on  March  26,  1920.  He  also  tes- 
tified that  water  backs  up  in  the  creek  north  of  the  old 
creek  bridge  during  high  water  and  at  the  Dixie  highway 
bridge,  and  that  after  a  heavy  rain  the  water  runs  out  of 
the  sewer  at  the  northwest  corner  of  the  land  and  flows 
down  through  it  into  the  creek,  but  that  the  creek  does  not 
overflow  the  property.  He  also  testified  that  he  and  his 
mother  had  been  debating  whether  or  not  they  would  sub- 
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divide  the  property,  and  that  he  had  prepared  a  plat  of  a 
possible  subdivision  of  the  property.  This  plat  was  offered 
in  evidence  by  appellant  and  on  objection  was  excluded  by 
the  court.  The  evidence  did  not  show  that  this  plat  was 
authorized  by  appellant  or  that  it  was  made  before  this  suit 
was  begun.  There  was  no  record  of  it  and  it  was  simply 
offered  in  evidence  by  appellant's  attorney  "as  a  possible 
plat  of  a  possible  subdivision  for  this  property  according 
to  the  ideas  of  this  witness." 

The  petitioner  offered  evidence  of  six  other  recent  sales 
of  property  in  the  vicinity  of  the  property  in  question  in 
addition  to  the  four  sales  aforesaid.    The  admission  of  evi- 
dence of  these  six  sales  over  the  objections  of  the  appellant 
furnishes  the  chief  ground  of  complaint  by  her  on  this  ap- 
peal.   These  were  all  recent  sales  of  lands  a  half  to  a  mile 
and  a  half  from  the  property  in  question,  and  the  prices 
paid  for  said  lands  ranged  from  $150  to  $350  per  acre. 
The  $350  tract  was  a  little  over  a  half  mile  west  of  appel- 
lant's tract  and  was  situated  on  Fourteenth  street,  or  Lin- 
coln highway,  and  was  purchased  at  said  price  by  a  syndicate 
for  subdivision  purposes  in  19 18.    All  of  the  six  tracts  were 
farm  lands.     The  evidence  tended  to  show  that  all  of  the 
six  tracts  were  favorably  situated  for  subdivision  purposes 
by  reason  of  the  fact  that  they  were  on  or  near  one  of  the 
two  cement  highways  ninning  by  the  property  in  question, 
or  on  or  near  Sixteenth  street  or  other  streets  in  Chicago 
Heights  and  near  street  car  lines.    Two  of  the  tracts  most 
complained  of  by  appellant  and  which  sold  at  the  lowest 
purchase  price,  were,  first,  a  tract  of  132  acres  west  of  Chi- 
cago Heights,  described  as  rolling  land  and  which  had  been 
used  for  farm  purposes.     Twenty-sixth  street,  one  of  the 
important  streets  of  Chicago  Heights,  passes  through  the 
middle  of  this  tract,  and  the  sale  price  was  $175  per  acre. 
The  second  tract  was  an  8o-acre  tract  about  a  mile  west 
of  Chicago  Heights,  on  the  south  side  of  the  Twenty-sixth 
street  road,  and  is  described  as  level  farm  land  with  a  little 
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timber,  which  sold  for  $150  per  acre  three  years  prior  to 
this  trial.  A  third  tract  which  was  purchased  for  $200 
per  acre  about  three  years  before  the  trial  was  a  tract  of 
82  }4  acres  located  on  both  sides  of  Western  avenue,  about 
a  quarter  of  a  mile  north  of  Lincoln  highway  and  a  mile 
and  a  half  west  of  the  property  of  appellant. 

We  do  not  think  the  court  committed  any  reversible 
error  in  admitting  testimony  of  the  six  sales  of  land  com- 
plained of  by  appellant.  The  sole  argument  of  appellant 
against  the  admissibility  of  evidence  of  these  sales  is  based 
upon  her  statement  that  there  is  absolutely  no  similarity 
between  those  six  tracts  and  the  land  of  appellant,  and  she 
urges  for  that  reason  she  was  greatly  prejudiced  by  such 
testimony.  The  similarity  proved  by  appellee  was  that  the 
six  tracts  were  all  farm  lands  and  favorably  situated  for 
subdivision  purposes.  That  was  the  character  of  proof  as 
to  appellant's  land.  Some  of  the  six  tracts  had  timber  and 
some  of  them  were  not  shown  to  have  timber.  They  had 
no  creek  running  through  them.  Great  stress  is  laid  by 
appellant  upon  the  fact  that  some  of  her  tract  is  timbered 
land  and  has  a  stream  of  "living  water  running  through  it." 
There  is  no  proof  whatever  in  the  record  that  the  creek  is 
advantageous  to  the  land  for  subdivision  purposes  or  other- 
wise. The  proof,  on  the  contrary,  rather  tends  to  show 
that  the  creek  is  detrimental  to  the  tract  for  subdivision 
purposes,  and  that  it  is  one  of  the  things  that  will  cause  a 
great  deal  of  expense  in  preparing  the  land  for  sale  into 
lots.  There  is  no  proof  that  the  timber  adds  any  special 
value  to  the  land  or  that  it  is  desirable  to  have  the  timber 
there  for  subdivision  purposes.  The  proof  is,  merely,  that 
the  east  part  of  the  land  is  timbered.  The  character  of  the 
timber  or  the  value  of  it  does  not  appear  in  this  record,  and 
we  are  unable  to  see  how  the  timber  can  in  any  way  be  ad- 
vantageous to  the  land  when  subdivided  into  lots.  Whether 
the  six  sales  were  of  lands  in  the  locality  so  similar  in  char- 
acter as  to  make  such  sales  competent  was  a  question  largely 
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within  the  discretion  of  the  trial  court.  There  is  no  fixed 
rule  governing  the  admissibility  of  such  evidence.  (City  of 
Chicago  v.  Mtillin,  285  111.  296;  Forest  Preserve  District 
V.  Kean,  298  id.  37.)  The  jury,  accompanied  by  a  bailiff 
and  the  trial  judge,  viewed  the  premises  before  the  taking 
of  the  evidence.  There  is  no  indication  that  the  jury  were 
influenced  in  the  fixing  of  their  verdict  by  the  evidence  of 
the  sales  of  six  tracts  complained  of,  or  the  other  four  sales 
about  the  admissibility  of  which  evidence  there  can  be  no 
question,  as  the  land  in  question  was  valued  by  the  jury  at 
$250  an  acre  more  than  was  paid  by  any  purchaser  in  said 
ten  sales.  As  before  said,  we  do  not  think  the  court  erred 
in  allowing  proof  of  said  sales,  but  if  it  were  conceded  that 
the  evidence  of  two  or  three  of  the  sales  proved  by  appel- 
lee should  have  been  excluded  by  the  court  because  having 
little  or  no  probative  force  as  to  the  value  of  appellant's 
land,  we  would  still  be  unable  to  conclude  that  appellant  was 
prejudiced  thereby  and  that  this  judgment  ought  to  be  re- 
versed for  that  reason.  On  the  contrary,  after  considering 
the  whole  record  we  think  the  judgment  ought  to  be  affirmed. 
Complaint  is  made  that  the  court  was  unfair  to  appel- 
lant in  its  rulings  on  the  cross-examination  of  the  witnesses 
Donovan  and  Schilling,  who  testified  for  appellee.  There 
was  no  reversible  error  committed  in  this  regard.  Appel- 
lant's main  complaint  is  that  the  court  refused  to  allow  her 
to  have  these  two  witnesses  state  the  price  at  which  they 
sold  lots  out  of  land  that  had  been  subdivided.  These  wit- 
nesses valued  the  land  of  appellant,  one  of  them  at  $1000 
and  the  other  at  from  $800  to  $1000  per  acre.  Appel- 
lant was  not  entitled  to  have  the  witnesses  state  such  price. 
Lands  which  are  subdivided  into  lots,  or  the  lots  from  such 
lands  after  subdivision,  are  not  similar  to  or  similarly  con- 
ditioned as  unsubdivided  or  acre  property  like  appellant's, 
and  the  price  of  such  lots  was  not  material  in  fixing  the 
value  of  her  tract  and  should  not  have  been  admitted. 
(Martin  v.  Chicago  and  Milwaukee  Electric  Railroad  Co. 
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220  111.  97.)  The  court  did  err  in  refusing  to  allow  these 
two  witnesses  to  testify  as  to  how  many  lots  they  had  sold 
and  as  to  how  many  lots  remained  unsold  in  certain  addi- 
tions. These  witnesses  had  testified,  in  substance,  as  affect- 
ing the  value  of  land  subdivided  into  lots,  that  the  sale  of 
lots  had  been  very  slow  in  the  last  two  or  three  years  be- 
fore the  trial.  It  was,  however,  not  reversible  error,  as  the 
record  clearly  shows  that  there  had  not  been  very  much  do- 
ing in  the  way  of  subdividing  land  and  selling  lots  in  that 
vicinity  within  the  time  mentioned. 

Appellant  also  complains  of  the  court's  action  in  refus- 
ing to  admit  in  evidence  a  plat  by  Vernon  T.  Wallace  of 
a  proposed  subdivision  of  appellant's  property.  As  has  al- 
ready been  disclosed  that  plat  was  not  of  record,  and  the 
land  was  not  surveyed  into  lots  according  to  that  plat,  and 
there  is  no  certainty  that  it  will  be  or  become  an  actual  plat 
of  that  land.  It  is  not  even  shown  that  a  plat  was  contem- 
plated or  made  before  suit  was  brought.  The  court  did  not 
err  in  excluding  this  plat.  A  very  similar  ruling  was  sus- 
tained by  this  court  in  Sexton  v.  Union  Stock  Yard  Co. 
200  111.  244. 

The  court  did  not  err  in  giving  the  ninth  and  tenth  in- 
structions for  appellee.  The  substance  of  the  ninth  instruc- 
tion was,  that  the  jury  should  disregard  any  mere  fanciful 
or  speculative  estimate  of  the  value  of  the  land  made  by 
any  of  the  witnesses,  if  they  believed  from  the  evidence 
that  any  of  the  estimates  were  fanciful  or  speculative.  This 
instruction  did  not  single  out  appellant's  witnesses  by  name, 
and  we  are  not  prepared  to  hold  that  the  giving  of  it  was 
reversible  error  because  not  based  on  evidence  or  applicable 
to  this  case.  There  was  a  very  great  difference  in  the  val- 
ues placed  upon  this  land  by  the  testimony  of  the  two  sets 
of  witnesses,  as  is  most  always  the  case  in  the  trial  of 
condemnation  cases.  Whether  or  not  the  values  of  appel- 
lant's witnesses  were  extravagantly  high  or  those  of  ap- 
pellee's witnesses  were  ridiculously  low  were  questions  for 
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the  jury,  and  we  do  not  think  the  court  erred  in  giving  the 
jury  this  cautionary  instruction  and  leaving  for  them  to 
determine  which  set  of  witnesses  were  reasonable  or  the 
more  reasonable  in  their  estimates.  Spohr  v.  City  of  Chi- 
cago, 206  111.  441. 

The  tenth  instruction  for  appellant  properly  stated  to 
the  jury,  in  substance,  that  the  test  of  the  value  of  the 
property  in  question  was  not  the  sale  price  of  lots  in  any 
subdivision  that  might  in  the  future  be  made  of  the  property. 

There  is  no  reversible  error  in  this  record,  and  the  judg- 
ment  is  affirmed.  Judgment  affirmed. 


(No.  1 391 1. — Reversed  and  remanded.) 

Fred  Baker,  Plaintiff  in  Error,  vs.  Maurice  L.  Puffer 

et  al.  Defendants  in  Error. 

Opinion  filed  October  22,  ip2i. 

1.  Specific  performance — 7vhen  purchaser  is  entitled  to  par- 
tial performance  of  agreement  to  convey  lot — damages.  Where 
the  written  contract  for  the  conveyance  of  a  village  lot  describes 
its  area  as  75  by  298  feet  but  the  area  is,  in  fact,  75  feet  by  about 
280  feet,  the  purchaser  may  elect  to  take  a  conveyance  of  the  lot  as 
it  exists  and  is  entitled  to  an  allowance  of  damages  for  the  de- 
ficiency in  area,  but  he  is  not  entitled,  in  a  court  of  equity,  to  dam- 
ages for  rent  he  has  paid  out  because  of  the  refusal  of  the  vendors 
to  perform  their  contract. 

2.  Same — ivhen  description  of  property  to  be  conveyed  is  suffi- 
cient. In  a  contract  of  sale  a  description  of  the  property  as  "the 
Puffer  home,  at  No.  75  South  Main  street,  with  lot  75  by  298  feet, 
and  the  improvements  thereon,  in  the  village  of  Downer's  Grove," 
etc.,  is  sufficient  even  though  the  frontage  described  embraces  lots 
73,  75  and  ^7  and  though  the  depth  of  the  property  is  about  20  feet 
less  than  the  description  given. 

3.  Same — general  rule  as  to  right  of  purchaser  to  demand  part 
performance.  A  conveyance  of  a  partial  interest  cannot  be  forced 
upon  a  purchaser,  but  if  he  enters  into  the  contract  in  ignorance 
of  the  vendor's  incapacity  to  perform  the  contract  in  full  he  is  gen- 
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erally  entitled  to  have  the  contract  specifically  performed  as  far  as 
the  vendor  is  able  and  to  have  an  abatement  out  of  the  purchase 
money  for  any  deficiency,  such  as  an  incumbrance  or  a  slight  de- 
fect in  quantity  or  quality  of  the  estate  from  any  cause  not  in- 
volving bad  faith. 

4.  Same — when  purchaser's  failure  to  specify  objections  to  ab- 
stract Tvithin  required  time  is  waived.  Although  time  is  stated  to 
be  of  the  essence  of  a  contract  for  a  conveyance,  the  purchaser's 
failure  to  make  known  his  objections  to  the  abstract  of  title  within 
the  time  fixed  by  the  contract  is  waived  by  the  vendors  where  they 
continue  negotiations  for  the  sale  after  the  objections  are  specified. 

Writ  of  Error  to  the  Circuit  Court  of  DuPage  county ; 
the  Hon.  Mazzini  Slusser,  Judge,  presiding. 

SamuEi.  G.  Hambi^en,  for  plaintiff  in  error. 

BuNGE,  Harbour  &  Schmidt,  (Gustav  H.  Bunge, 
of  counsel,)  for  defendants  in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Fred  Baker,  plaintiff  in  error,  filed  his  bill  in  the  circuit 
court  of  DuPage  county  November  i,  1920,  against  Mau- 
rice L.  Puffer,  Allene  L.  Puffer  and  Victor  Fredenhagen, 
defendants  in  error,  to  compel  the  specific  performance  of 
a  written  contract  to  convey  a  certain  house  and  lot  in 
Downers  Grove,  in  said  county,  and  for  the  determination 
and  allowance  to  complainant  of  a  just  and  reasonable 
amount  of  rebate  or  reduction  of  the  purchase  price,  as  the 
defendants  the  Puffers  were  unable  to  convey  all  the  area 
of  lots  agreed  by  them  to  be  conveyed,  and  for  damages 
for  failure  to  deliver  possession  as  agreed  and  for  expense 
incurred  by  complainant.  Two  of  the  defendants,  the  Puf- 
fers, filed  their  general  and  special  demurrers,  which  were 
sustained  by  the  court.  The  other  defendant  filed  an  an- 
swer in  the  nature  of  a  disclaimer,  stating  that  he  was 
willing  to  deposit  the  $300  earnest  money  which  was  placed 
in  his  hands  by  the  purchaser  for  the  vendors  on  comple- 
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tion  of  the  contract,  for  disposition  by  the  court  as  equity 
might  require,  and  disclaimed  any  other  interest  in  the  suit. 
Plaintiff  in  error  elected  to  stand  by  his  bill,  and  the  court 
entered  a  decree  dismissing  the  bill  for  want  of  equity.  The 
record  is  brought  to  this  court  for  review  on  error. 

Among  the  facts  admitted  by  the  demurrer  are  the  fol- 
lowing: On  September  7,  1920,  the  Puffers,  being  owners 
as  joint  tenants  and  possessed  of  the  property  in  question, 
entered  into  the  following  written  agreement  with  plaintiff 
in  error  for  the  sale  of  the  same,  which  was  sigfned  by  the 
Puffers  and  by  plaintiff  in  error,  to-wit: 

"M.  L.  Puffer  and  Allene  L.  Puffer,  his  wife,  joint  ten- 
ants, hereby  agree  to  sell  and  F.  Baker  agrees  to  purchase 
at  the  price  of  fifty-seven  hundred  dollars  ($5700)  the  fol- 
lowing described  real  estate,  situated  in  DuPage  county, 
Illinois:  The  Puffer  home,  at  No.  75  South  Main  street, 
with  lot  75x298  feet,  and  the  improvements  thereon,  in  the 
village  of  Downers  Grove,  sections  7  and  8  in  township  38, 
north,  range  11,  east  of  the  third  principal  meridian,  sub- 
ject to  (i)  existing  leases  expiring  November  i,  1920, 
when  possession  will  be  given;  (2)  all  taxes  and  assess- 
ments levied  after  the  year  1919.  Said  purchaser  has  paid 
three  hundred  dollars  ($300)  as  earnest  money,  to  be  ap- 
plied on  said  purchase  when  consummated,  and  agrees  to 
pay,  within  fourteen  days  after  the  title  has  been  examined 
and  found  good,  the  further  sum  of  twenty-seven  hundred 
($2700)  dollars  at  the  office  of  V.  Fredenhagen,  15  South 
Main  street,  Downers  Grove,  Illinois,  provided  a  good  and 
sufficient  warranty  deed  conveying  to  said  purchaser  a  good 
title  to  the  said  premises  (subject  as  aforesaid)  shall  then 
be  ready  for  delivery,  the  balance  to  be  paid  as  follows: 
Twenty-seven  hundred  dollars  ($2700)  September  7,  1921, 
with  interest  at  the  rate  of  six  per  cent  per  annum,  payable 
semi-annually,  to  be  secured  by  notes  and  mortgage  or  trust 
deed  of  even  date  herewith  on  said  premises,  in  the  form 
ordinarily  used  by  the  First  National  Bank.     A  complete 
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abstract  of  title  or  merchantable  copy  to  be  furnished  with- 
in a  reasonable  time,  with  a  continuation  thereof  brought 
down  to  this  date.  In  case  the  title,  upon  examination,  is 
found  materially  defective  within  ten  days  after  said  ab- 
stract is  furnished,  then,  unless  the  material  defects  be 
cured  within  sixty  days  after  written  notice  thereof,  the 
said  earnest  money  shall  be  refunded  and  this  contract  be- 
come inoperative.  Should  said  purchaser  fail  to  perform 
this  contract  promptly  on  his  part  at  the  time  and  in  the 
manner  herein  specified,  the  earnest  money  paid  as  above 
shall,  at  the  option  of  the  vendor,  be  forfeited  as  liquidated 
damages,  including  commissions  payable  by  vendor,  and  this 
contract  shall  be  and  become  null  and  void.  Time  is  the 
essence  of  this  contract  and  of  all  the  conditions  thereof. 
This  contract  and  earnest  money  shall  be  held  by  V.  Fre- 
denhagen  for  the  mutual  benefit  of  the  parties  hereto." 

The  further  facts  admitted  in  the  bill  are,  that  plaintiff 
in  error  paid  the  $300  earnest  money  as  agreed;  that  an 
abstract  of  title  was  delivered  to  him  and  that  he  immedi- 
ately sent  it  to  an  abstracter  in  said  county  and  had  the 
same  continued,  the  certificate  of  the  abstracter  being  dated 
October  6,  1920 ;  that  immediately  upon  the  receipt  of  the 
abstract  so  continued  he  delivered  it  to  Samuel  G.  Hamblen, 
his  attorney,  for  examination,  who  returned  it  to  him  Oc- 
tober 19,  1920,  with  an  opinion  of  title  showing  the  defects 
in  the  same,  which  defects  were,  in  substance,  that  the  prop- 
erty was  described  by  metes  and  bounds  but  not  in  the  lan- 
guage describing  it  in  the  written  contract;  that  it  would 
require  a  survey  or  a  certificate  of  a  surveyor  to  identify 
the  property  and  size  of  the  lot;  also  certain  defects  were 
pointed  out  in  the  abstract  as  to  the  release  or  satisfaction 
of  a  certain  trust  deed  and  mortgage;  and  that  the  ab- 
stract did  not  show  whether  or  not  there  are  any  judgments 
in  the  Federal  courts  that  are  liens  on  the  property,  and 
whether  or  not  the  property  is  subject  to  claims  for  liens 
or  special  assessments  not  yet  confirmed,  and  whether  or 
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not  the  taxes  are  paid.  The  opinion  was  also  accompanied 
by  an  affidavit,  with  a  recommendation  that  the  Puffers 
sign  and  swear  to  the  same  to  clear  up  some  of  the  defi- 
ciencies in  the  abstract;  also  that  he  delivered  the  opinion 
and  affidavit  to  the  Puffers  and  informed  them  that  upon 
their  satisfying  him  that  the  description  in  the  abstract  was 
correct,  and  execute  the  affidavit  satisfying  him  that  the 
notes  and  trust  deed  had  been  canceled,  he  would  perform 
the  contract  on  his  part ;  that  the  Puffers  refused  to  exe- 
cute the  affidavit  or  satisfy  him  as  to  the  other  facts  con- 
cerning the  title;  that  thereafter  he  received  from  a  sur- 
veyor employed  by  the  Puffers  a  certificate  showing  that 
the  description  of  the  property  in  the  abstract  made  by  the 
surveyor  was  correct,  and  showing  that  the  north  line  run- 
ning easterly  was  277.2  feet  long  and  that  the  south  line 
running  easterly  from  Main  street  was  279.4  feet;  that  he 
then  informed  the  Puffers  that  he  was  ready,  able  and  will- 
ing to  close  the  deal  and  pay  the  money  he  was  to  pay  by 
his  contract  and  to  comply  with,  all  other  provisions  thereof 
upon  their  making  him  a  proper  allowance  or  rebate  for 
the  deficiency  in  the  area  of  the  property,  and  demanded 
of  them  a  conveyance  of  the  property  upon  said  proposed 
terms.  The  bill  alleges  that  he  has  been  out  $7  for  con- 
tinuing the  abstract,  and  tliat  it  has  been  and  will  be  neces- 
sary for  him  to  rent  other  property  and  pay  rent  for  the 
same  by  reason  of  the  Puffers'  refusal  to  comply  with  their 
contract;  that  the  $300  earnest  money  advanced  by  him 
was  placed  in  the  hands  of  Fredenhagen  as  agent  of  the 
Puffers  and  that  it  is  still  in  his  hands. 

The  bill  states  a  good  cause  of  action  for  specific  per- 
formance and  the  court  erred  in  sustaining  the  demurrer  to 
the  same.  Plaintiff  in  error  was  not  entitled  in  a  court  of 
equity  to  damages  for  rent  paid  for  other  premises  that  he 
might  occupy  or  had  occupied  by  reason  of  the  refusal  of 
the  Puffers  to  perform  their  contract,  but  he  was  entitled 
to  specific  performance  of  the  contract  with  an  allowance 
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to  him  for  the  part  of  the  lot  or  area  thereof  that  they  had 
contracted  to  convey  to  plaintiff  in  error  and  could  not  con- 
vey because  they  had  no  title  to  the  same.  The  description 
of  the  property  that  they  had  agreed  to  convey,  omitting  all 
that  is  surplusage,  is  the  following :  "The  Puffer  home,  at 
No.  75  South  Main  street,  with  lot  75x298  feet,  and  the 
improvements  thereon,  in  the  village  of  Downers  Grove." 
This  is  not  such  an  indefinite  or  vague  description  of  the 
property  as  cannot  be  understood  and  located,  as  claimed 
by  defendants  in  error.  The  clear  meaning  and  intent  of 
this  description  is  that  it  is  the  home  of  the  Puffers,  and 
the  improvements  thereon  and  the  lot  on  which  it  is  located, 
which  is  represented  or  described  to  be  75x298  feet  and 
located  at  No.  75  South  Main  street.  It  is  admitted  in 
the  argument  of  the  defendants  in  error  that  the  Puffer 
home  is  located  at  75  South  Main  street,  in  the  village  of 
Downers  Grove,  although  it  is  said  that  the  property,  fully 
described,  is  located  at  Nos.  73,  75  and  77  South  Main 
street.  Downers  Grove.  But  the  property  is  sufficiently  des- 
ignated by  the  use  of  only  the  middle  number,  in  connec- 
tion with  the  other  part  of  the  description.  {Sztderecki  v. 
Oppenheimer,  ante,  p.  68. )  The  property  would  have  been 
sufficiently  and  definitely  described  if  the  number  had  been 
omitted  altogether,  as  it  would  have  stated  definitely  every- 
thing that  was  to  be  conveyed,  to-wit,  the  Puffer  home,  at 
South  Main  street,  with  lot  75x298  feet,  and  the  improve- 
ments thereon,  in  the  village  of  Downers  Grove.  Any  de- 
scription of  property  is  sufficiently  definite  which  describes 
property  by  name  or  location  so  it  may  be  located  by  a  sur- 
veyor by  the  aid  of  information  from  other  parties  who 
know  the  location  of  the  property  by  the  description  given. 
In  this  particular  instance  not  only  the  name  and  the  loca- 
tion of  the  property  are  given,  but  its  width  on  Main  street 
and  its  length  east  and  west  are  also  given. 

In  cases  for  specific  performance  the  rule  is  that  a  par- 
tial interest  cannot  be  enforced  upon  the  purchaser,  but  if 
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he  entered  into  the  contract  in  ignorance  of  the  vendor's 
incapacity  to  give  him  the  whole  he  is  generally  entitled  to 
have  the  contract  specifically  performed  so  far  as  the  vendor 
is  able,  and  to  have  an  abatement  out  of  the  purchase  money 
for  any  deficiency  in  title,  quantity  or  quality  of  the  estate. 
This  rule  applies  in  all  cases  where  there  is  an  incumbrance 
or  a  slight  defect  in  quantity  of  area  or  a  small  defect  in 
quality  of  the  land  contracted  to  be  sold  from  any  cause 
not  involving  bad  faith,  or  in  case  where  the  vendor  holds 
an  aliquot  part  of  the  land  agreed  to  be  conveyed  and  has 
contracted  to  convey  the  whole.     (36  Cyc.  738-742.)    This 
court  and  other  courts  of  this  country  have  followed  uni- 
formly this  rule.    McConnell  v.  Brillhart,  17  111.  354;  Lotn- 
bard  v.  Chicago  Sinai  Congregation,  64  id.  477;   Towner 
V.  Tickner,  112  id.  217;  Hunt  v.  Smithy  139  id.  296;  Lan- 
caster V.  Roberts,  144  id.  213;   Kuhn  v.  Eppstein,  219  id. 
154;  Moore  v.  Gariglietti,  228  id.  143;   Seegar  v.  Smith, 
78  Ga.  616;  VanBlarcom  v.  Hopkins,  63  N.  J.  Eq.  466;  Far- 
ris  V.  Hughes,  89  Va.  930;  Crockett  v.  Gray,  31  Kan.  346. 

Defendants  in  error  make  the  point  that  the  bill  is  in- 
sufficient to  obtain  the  relief  asked  because  the  contract 
made  time  of  the  essence  of  the  contract,  and  that  plain- 
tiff in  error  was  in  default  because  he  did  not  make  known 
his  objections  to  the  title  within  the  time  required  after 
he  had  received  the  abstract,  and  that  the  bill  so  showed. 
This  point  is  sufficiently  answered  by  the  further  fact  that 
after  he  made  his  objections  to  the  title  to  defendants  in 
error  they  continued  the  negotiations  for  the  sale  of  the 
land,  procuring  the  surveyor's  certificate,  etc.,  and  there- 
after agreed  to  convey  the  part  of  the  lot  that  the  certificate 
showed  they  had.  They  thus  waived  their  claim  that  plain- 
tiff in  error  is  in  default,  if  it  be  conceded  that  he  was  so 
in  default.     (36  Cyc.  717.) 

We  have  considered  all  of  the  points  raised  by  the  de- 
fendants in  error  and  are  of  the  opinion  that  the  arguments 
and  the  cases  cited  are  not  applicable  to  the  case  in  hand. 
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It  IS  the  rule  in  this  State  and  is  recognized  by  the  courts 
generally,  that  where  the  vendor  has  absolutely  no  title  to 
the  land  he  agrees  to  convey,  or  to  such  an  indefinite  or 
small  part  thereof  that  specific  performance  would  mean 
performance  of  a  different  contract  than  the  one  made,  the 
complainant  will  not  be  entitled  to  specific  performance. 
But  no  such  case  is  presented  by  this  record.  The  lot 
attempted  to  be  conveyed  in  this  case  was  75  feet  by  less 
than  280  feet,  and  as  represented  and  described  by  defend- 
ants in  error's  contract  it  was  75x298  feet.  The  authorities 
cited  clearly  lay  down  the  rule  for  ascertaining  the  amount 
of  rebate  in  the  purchase  price  to  which  plaintiff  in  error 
will  be  entitled,  and  further  comment  is  unnecessary. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
is  remanded,  with  directions  to  overrule  the  demurrer  to 
the  bill  and  for  further  consideration. 

Reversed  and  remanded. 


(No.  13756. — Decree  affirmed.) 

Mii.ES  F.  LouNSBERRY  et  aL  Appellants,  vs.  Otto  C. 

Deverman  et  al.  Appellees. 

Opinion  filed  October  22,  1^21. 

1.  Specific  performance — when  alleged  oral  contract  to  exe- 
cute a  will  cannot  be  enforced.  An  alleged  oral  promise  to  devise 
to  complainants  all  the  promisor's  estate  in  consideration  for  ser- 
vices to  be  rendered  by  both  of  them  in  taking  care  of  the  prom- 
isor's farm  will  not  be  enforced  where  it  is  proved  that  after  the 
making  of  the  alleged  promise  the  promisor  entered  into  a  written 
lease  of  said  farm  to  one  of  the  complainants. 

2.  Same — when  unattested  will  is  not  a  sufficient  memorandum 
of  oral  promise  to  devise  estate  to  complainants.  In  a  suit  against 
the  heirs  of  a  deceased  person  to  compel  the  specific  performance 
of  an  alleged  oral  promise  by  the  deceased  to  devise  all  his  estate 
to  the  complainants,  as  tenants  in  common,  if  they  would  take  care 
of  his  farm  and  render  personal  services,  an  unattested  will  by 
which  the  deceased  gave  one  of  the  complainants  $5000  in  money 
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and  gave  all  the  rest  of  his  estate  to  the  other,  but  which  makes 
no  reference  to  any  contract,  is  not  such  a  memorandum  of  die 
oral  contract  as  will  take  it  out  of  the  Statute  of  Frauds. 

3.  Same — what  performance  is  required  to  take  contract  out  of 
Statute  of  Frauds,  To  take  an  oral  contract  for  a  conveyance  out 
of  the  Statute  of  Frauds  on  account  of  performance,  all  acts  of 
the  alleged  performance  must  be  clear  and  definite  and  referable 
exclusively  to  the  contract. 

AppEai.  from  the  Circuit  Court  of  Menard  county;  the 
Hon.  Guy  R,  Wii.i.iams,  Judge,  presiding. 

Thomas  D.  Masters,  for  appellants. 

Edward  H.  Goi^den,  Arthur  Lh^ienstein,  and  Wnr 
UAM  L.  Patton,  for  appellees. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court: 

Miles  F.  Lounsberry  and  Arthur  C.  Lounsberry,  appel- 
lants, filed  their  bill  of  complaint  in  the  circuit  court  of 
Menard  county  against  Otto  C.  Deverman,  Harry  Dever- 
man, John  Deverman,  Mary  Deverman,  Charles  E.  Dever- 
man, Minnie  Messett,  Otto  Ricker,  Fritz  Ricker,  the  un- 
known heirs  of  Fritz  Ricker,  deceased,  Ethyl  Sapp,  Elmer 
R.  Sapp,  Frank  E.  Blaine,  executor,  and  Harry  J.  Aden, 
administrator  with  the  will  annexed  of  the  estate  of  Fritz 
Ricker,  deceased,  appellees,  praying  for  the  specific  per- 
formance of  an  oral  contract  alleged  to  have  been  made  by 
Fritz  Ricker  to  will  to  appellants  all  of  the  land  and  per- 
sonal property  of  which  he  should  died  seized  or  possessed. 
Four  of  the  Devermans  and  Minnie  Messett  filed  their  an- 
swers to  the  bill,  and  also  a  cross-bill  to  have  the  probated 
will  declared  null  and  void.  Ethyl  Sapp  also  answered  the 
bill.  Said  answers  admitted  the  allegations  as  to  the  death 
of  Ricker,  the  heirship  of  certain  of  the  appellees  and  the 
residence  of  the  appellants  but  denied  that  Ricker  made  the 
oral  agreement  set  forth  in  the  bill,  and  averred  that  if  he 
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did,  it  was  made  in  contravention  of  the  Statute  of  Frauds, 
as  it  related  to  real  estate.  Frank  E.  Blaine,  executor,  and 
Harry  J.  Aden,  administrator,  filed  answers  in  the  nature 
of  disclaimers  and  set  forth  the  refusal  of  Blaine  to  qual- 
ify as  executor.  The  other  appellees  made  default.  Gen- 
eral replications  were  filed  by  the  appellants  to  all  of  the 
answers.  The  hearing  on  the  cross-bill  was  postponed  un- 
til the  determination  of  the  matters  raised  by  the  bill  of 
appellants.  On  a  hearing  of  the  original  bill  the  court  en- 
tered a  decree  dismissing  it  for  want  of  equity,  and  com- 
plainants have  perfected  their  appeal  to  this  court 

Fritz  Ricker,  the  deceased  testator,  was  a  bachelor,  who 
for  several  years  lived  upon  a  farm  of  140  acres  of  land 
situated  a  few  miles  south  of  the  village  of  Oakford,  in 
Menard  county.  He  came  to  this  .country  from  Germany. 
He  had  no  immediate  relatives.  The  Devermans  and  Min- 
nie Messett  are  cousins  of  the  second  degree  and  lived  in 
Menard  county.  There  are  certain  other  persons  residing 
in  the  city  of  New  York  who  are  distant  relatives  of  Ricker 
and  were  made  parties  defendant  to  the  bill.  The  alleged 
oral  contract  of  the  deceased  with  the  appellants  was  tes- 
tified to  by  J.  C.  Lounsberry,  their  father,  who  was  also 
a  farmer  and  owned  land  adjacent  to  the  farm  of  Ricker. 
His  testimony,  in  substance,  is,  that  in  the  autumn  of  1914 
appellants  became  tenants  of  Ricker  and  rendered  him  vari- 
ous services;  that  Ricker  became  fond  of  them,  and  that 
in  September,  191 5,  Ricker  in  witness'  presence  proposed 
to  appellants  that  if  they  would  look  after  his  farm  and 
the  division  of  grain  rent  with  him,  deposit  the  money  re- 
ceived for  it  in  the  bank,  look  after  him,  carry  to  him  his 
mail  and  eatables,  assist  him  in  transacting  his  business  and 
care  for  him  when  he  became  old  until  his  death,  he  would 
make  a  will  wherein  and  whereby  he  would  bequeath  and 
devise  to  them  his  entire  estate;  that  in  witness'  presence 
appellants  accepted  the  proposal  of  Ricker,  and  then  agreed 
that  in  consideration  of  Ricker  bequeathing  and  devising 
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to  them  by  will  his  entire  estate,  they  would,  so  long  as 
Ricker  might  live,  render  to  him  personal  services,  care  for 
him  in  his  old  age  and  transact  his  aforesaid  business  for 
him;  that  thereafter,  from  September,  191 5,  until  the  death 
of  Ricker,  September  25,  1918,  appellants  did  care  for  him, 
minister  to  his  personal  wants,  transact  his  business  for 
him,  and  that  from  time  to  time  Ricker  stated  to  witness 
that  he  was  pleased  with  the  appellants  and  proposed  to 
carry  out  his  promise.    He  further  testified  that  in  Decem- 
ber, 19 1 7,  Ricker  directed  the  witness  to  carry  notes  rela- 
tive to  the  distribution  of  his  property  to  L.  A.  Whipp,  a 
practicing  lawyer  located  at  Petersburg,  in  said  county,  with 
instructions  to  witness  to  cause  Whipp  to  prepare  in  proper 
form  Ricker's  last  will  and  testament  for  Ricker's  execu- 
tion;   that  in  pursuance  of  such  instructions  from  Ricker 
he  took  the  notes  or  memoranda  to  Whipp,  and  that  Whipp 
in  pursuance  thereof,  and  in  the  absence  of  Ricker,  pre- 
pared such  last  will  and  testament  as  directed  by  Ricker. 
The  further  evidence  for  the  appellants  in  relation  to  the 
will  is,  that  after  it  was  prepared  by  Whipp,  Ricker  signed 
it  in  the  presence  only  of  J.  C.  Lounsberry.     Loimsberry 
then  delivered  the  will  to  appellants,  signed  by  Ricker  but 
not  witnessed.    It  is  claimed  by  appellants  that  they,  igno- 
rant of  the  laws  of  Illinois  relating  to  the  execution  of 
wills,  caused  two  persons  out  of  the  presence  of  the  de- 
ceased to  sign  the  will  as  witnesses.    The  evidence  actually 
shows  that  the  witnesses  were  about  ten  miles  from  the 
deceased  when  they  signed  the  will,  and  that  one  of  them 
signed  it  in  the  water-closet  of  the  court  house,  in  Peters- 
burg.   The  alleged  will,  conceded  by  appellants  to  have  no 
force  and  effect  as  a  will,  was  6ffered  in  evidence  in  cor- 
roboration of  the  testimony  of  J.  C.  Lounsberry  and  as 
a  memorandum  in  writing  sufficient  to  satisfy  the  Statute 
of  Frauds. 

One  other  witness.  Hardy  Lounsberry,  was  offered  in 
corroboration  of  the  testimony  of  J.  C.  Lounsberry,  and 
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testified,  in  substance,  that  previous  to  the  year  1914  he 
had  been  a  tenant  of  Fritz  Ricker;  that  during  his  ten- 
ancy Ricker  proposed  to  him  that  if  he  would  enter  into 
an  agreement  to  care  for  Ricker  during  the  remaining  por- 
tion of  his  life,  and  in  general  to  do  the  things  proposed 
to  appellants  by  Ricker,  he  (Ricker)  would  make  a  will 
in  the  witness'  favor,  therein  devising  to  him  his  farm  of 
140  acres.  This  witness  stated  that  the  things  he  was  to 
do  for  Ricker  in  consideration  that  he  would  will  witness 
his  farm  were,  that  he  would  operate  the  farm,  pay  Ricker 
grain  rent  and  take  care  of  him  and  his  farm  during  his 
lifetime.  He  testified  that  in  accordance  with  the  agreement 
Ricker  told  him  he  had  prepared  such  a  will  in  May,  191 5, 
and  asked  him  what  should  be  done  with  it,  and  that  he 
told  him  that  he  (the  witness)  could  not  comply  with  the 
terms  of  the  will  and  for  him  to  burn  it.  He  testified,  also, 
that  Ricker  said  to  him  that  he  wanted  to  get  up  a  similar 
paper  or  will  for  appellants,  and  that  they  were  to  render 
personal  services  the  same  as  witness  had  agreed  to  render 
to  him. 

An  examination  of  the  testimony  in  the  record  demon- 
strates clearly  that  the  circuit  court  properly  dismissed  the 
bill  of  appellants  for  want  of  equity.  If  it  be  conceded 
that  the  oral  contract  as  testified  to  by  their  father  was 
entered  into  understandingly  on  the  part  of  the  deceased 
and  by  appellants,  their  testimony  tends  strongly  to  show 
that  the  contract  was  abandoned  or  afterwards  changed  and 
replaced  by  a  written  contract  or  lease,  and  that  the  de- 
ceased was  under  no  obligation,  any  time  after  the  year 
191 7,  to  execute  a  will  in  accordance  with  the  terms  of 
the  oral  agreement;  also,  that  the  oral  contract  was  not 
binding  and  was  within  the  Statute  of  Frauds,  and  that 
the  will  signed  by  Ricker  in  favor  of  appellants  contained 
no  written  memorandum  of  the  oral  contract  sufficient  to 
take  it  out  of  the  Statute  of  Frauds.  Ricker,  apparently 
acting  upon  the  belief  that  he  was  under  no  obligation  to 
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execute  such  a  will,  on  September  17,  191 8,  executed  a 
will  in  favor  of  Ethyl  Sapp,  wife  of  Arthur  Sapp,  by  which 
he  directed  the  payment  of  all  his  just  debts  and  the  erec- 
tion of  a  monument  at  his  grave  to  cost  not  exceeding  the 
sum  of  $500,  and  to  Ethyl  Sapp  he  bequeathed  and  devised 
all  the  remainder  of  his  estate,  real  and  personal,  wherever 
situated,  to  have  and  to  hold  the  same  forever.  This  is  the 
will  in  which  Frank  E.  Blaine  was  named  as  executor.  The 
evidence  in  the  record  shows  that  the  testator  removed  irom 
his  home  to  the  home  of  Ethyl  for  the  purpose  of  being 
cared  for  and  treated  for  a  severe  illness,  of  which  he  died 
September  25,  19 18.  This  will  has  been  duly  probated  in 
said  county  and  litigation  is  now  pending  as  to  its  validity 
under  the  cross-bill  already  mentioned. 

By  the  unattested  will  introduced  in  evidence  for  appel- 
lants the  testator  gives  and  bequeaths,  after  payment  of  all 
his  debts  and  funeral  expenses,  including  a  suitable  monu- 
ment to  be  placed  at  his  grave  such  as  his  executor  shall 
think  proper  and  suitable,  "to  my  friend,  Arthur  C.  Louns- 
berry,  the  cash  sum  of  $5000,  to  have  and  to  hold  the  same 
as  his  own  forever,  the  said  sum  to  be  given  to  him  being 
for  his  kindness,  care  and  attention  to  me  in  the  past  and 
his  promise  for  the  future."  He  then  devises  to  "my 
friend.  Miles  F.  Lounsberry,"  all  of  his  land  and  also  three 
lots  in  Armstrong's  addition  to  Oakford,  in  said  county, 
to  have  and  to  hold  the  same  forever,  and  also  gives  and 
devises  and  bequeaths  to  him  all  other  real  estate  and  all 
the  rest  and  residue  of  his  property,  of  every  kind  and 
character.  The  will  then  expresses  that  he  devised  and 
bequeathed  such  remainder  of  his  real  and  personal  estate 
to  Miles  F.  Lounsberry  for  the  reason  that  he  had  for 
many  years  past  been  very  kind  to  the  testator  and  looked 
after  him  and  his  interests,  and  attended  to  his  business 
many  times  when  the  testator  was  not  able  to  do  so  him- 
self, and  for  his  promise  to  care  for  the  testator  and  look 
after  his  land  thereafter.    The  will  also  contains  this  para- 
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graph :  "Excepting  that  in  the  case  of  my  being  married 
hereafter  I  direct  that  this  will  shall  become  null  and  void 
and  the  legatees  above  mentioned  to  have  such  part  of  the 
estate  as  shall  be  shown  just  and  right."  This  will  rec- 
ognizes no  contract  obligation  on  the  part  of  the  testator. 
No  contract  is  mentioned,  and  nowhere  in  the  will  is  it 
stated  or  recognized  that  there  is  any  obligation  whatever 
on  the  part  of  the  testator  to  make  a  will  in  favor  of  the 
legatees  and  devisees  therein.  As  just  seen,  the  will  even 
declares  that  it  shall  become  null  and  void  in  case  of  his 
marriage,  and  that  the  legatees  and  devisees  shall  only  re- 
ceive such  part  of  his  estate  as  shall  be  shown  to  be  just 
and  right.  This  will  contains  no  such  memorandum  of  the 
alleged  oral  contract  as  will  take  it  out  of  the  Statute  of 
Frauds.  The  will  does  not  follow  or  purport  to  follow  the 
oral  contract  offered  in  evidence.  The  evidence  shows  that 
the  real  estate  of  which  the  testator  died  seized  was  of  the 
value  of  more  than  $15,000  and  his  personal  property  of 
the  value  of  $13,000.  According  to  the  oral  contract  tes- 
tified to  by  the  father  of  appellants,  both  appellants  were 
to  perform  the  services  required  of  them  by  the  alleged  oral 
contract,  and  for  the  services  performed  by  both  of  them 
Ricker  was  to  will  to  them  all  of  his  property,  of  every 
kind  and  character.  Such  a  contract  would  nefessarily  be 
interpreted  that  they  were  to  enjoy  and  become  the  owners 
of  all  of  his  property  by  his  will  equally,  as  tenants  in  com- 
mon. The  unattested  will  offered  in  corroboration  of  the 
oral  contract  devises  to  one  of  the  appellants  only  the  sum 
of  $5000  in  money,  and  gives  all  of  the  remainder,  amount- 
ing to  $23,000  or  more,  to  the  other  appellant.  The  evi- 
dence further  shows  that  on  the  day  before  the  unattested 
will  was  signed  by  the  testator  he  entered  into  a  written 
lease,  by  which  he  leased  his  entire  farm  to  Miles  F.  Louns- 
berry  for  the  term  of  five  years.  In  this  lease  the  lessee 
covenants  to  pay  as  rent  one-half  of  all  corn  raised  on  the 
premises,  to  be  husked  and  delivered  on  the  premises  or 
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in  Oakford,  as  the  lessor  might  elect,  and  for  all  wheat 
so  raised  two-fifths  of  the  grain  to  be  delivered  at  Oak- 
ford,  and  the  lessee  was  to  furnish  all  seed  for  planting. 
The  lease  also  specifies  a  certain  part  of  all  other  small 
grains  and  all  clover  raised  on  the  farm  to  be  delivered  to 
the  lessor  for  rent.  This  lease  contains  the  ordinary  cove- 
nants by  the  lessee  against  sub-letting,  and  that  the  lessee 
will  yield  up  the  premises  to  the  lessor  at  the  end  of  the 
term  without  further  notice,  in  as  good  condition  as  they 
were  when  rented  to  the  lessee,  and  further  provides  that 
in  case  of  the  failure  to  pay  rent,  etc.,  it  shall  be  lawful 
for  the  lessor  or  his  legal  representatives  to  re-enter  and 
take  possession,  etc. 

The  aforesaid  lease  is  not  at  all  in  harmony  with  the 
oral  contract,  but,  on  the  other  hand,  is  entirely  against  the 
provisions  of  such  contract  with  reference  to  the  farm. 
Farming  this  land  and  looking  after  it  and  delivering  grain 
as  rent  was  part  of  the  obligation  of  both  of  the  appellants 
under  the  oral  contract,  while  under  the  lease  the  contract 
is  between  Ricker  and  only  one  of  the  appellants.    The  evi- 
dence shows  that  the  services  performed  on  the  part  of  ap- 
pellants for  Ricker,  outside  of  what  they  were  actually  paid 
for  by  him,  were  rather  of  an  insignificant  character,  and 
almost  all  were  performed  by  Miles  F.  Lounsberry.    They 
consisted  of  carrying  the  mail  of  the  testator  about  once  a 
week  to  him  from  Oakford  to  his  home,  a  distance  of  about 
three  miles,  and  of  occasionally  carrying  him  groceries  and 
other  articles  of  food  from  Oakford,  which  were  paid  for 
by  the  testator  to  the  merchants  from  whom  they  were  got- 
ten.   At  one  time  Miles  F.  Lounsberry  assisted  in  comput- 
ing Ricker's  income  taxes  to  the  government  and  in  making 
a  report  of  the  same.     It  shows,  also,  that  during  about 
one  week  he  cut  stovewood  for  him  while  he  was  at  home 
and  unable  to  do  this  for  himself.     He  usually  received  no 
mail  except  newspapers.     Appellants  occasionally  carried 
his  laundry  back  and  forth  from  Oakford,  and  they  de- 
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posited  wheat  rent  money  in  the  bank  after  they  had  sold 
the  wheat  for  him  at  the  market.  It  is  clear  from  the  rec- 
ord that  appellants  furnished  Ricker  nothing  in  the  way 
of  supplies  that  he  did  not  t)ay  for  with  his  own  money 
except  a  few  garden  vegetables,  such  as  potatoes,  lettuce, 
and  other  vegetables  raised  in  the  garden  on  Ricker's  farm, 
except  occasionally  they  carried  him  bread  baked  in  appel- 
lants' homes.  The  evidence  further  shows  that  Ricker  lived 
on  the  farm  by  himself  from  191 5  until  his  death,  and  that 
appellants  only  rendered  him  a  small  amount  of  service  in 
personal  attendance  during  any  illness.  He  was  never  cared 
for  at  their  homes  or  at  their  expense,  and  the  evidence 
warrants  the  conclusion  that  Ricker  paid  for  every  article 
that  was  bought  for  him,  with  the  possible  exception  of 
some  vegetables  and  baked  bread,  as  aforesaid.  He  trans- 
acted nearly  all  of  his  business  himself  outside  of  farming 
and  until  very  shortly  before  he  died,  and  for  such  purposes 
went  to  the  town  of  Oakford,  his  business  point,  almost 
weekly.  He  himself  drew  all  of  his  personal  checks  on 
his  bank,  and  he  watched  the  bank  carefully  to  see  that  all 
of  his  rent  money  for  grain  sold  by  appellants  was  depos- 
ited in  the  bank  by  them.  After  the  unattested  will  was 
signed  he  employed  Miles  F.  Lounsberry  to  collect  notes 
for  him  and  paid  him  for  his  services.  In  two  instances 
in  which  he  so  collected  notes  amounting  to  several  thou- 
sand dollars  he  received  one-half  of  what  he  collected  for 
his  services.  At  his  death  Miles  F.  Lounsberry  owed  him 
large  sums  for  moneys  so  collected  for  him  and  for  crop 
rent  sold  belonging  to  the  testator  and  which  he  failed  to 
turn  over  to  or  deposit  in  the  bank  for  Ricker. 

The  foregoing  clearly  shows  that  there  has  been  no  such 
part  performance  of  the  oral  agreement  in  question  as  will 
take  it  out  of  the  Statute  of  Frauds.  To  take  such  a  con- 
tract out  of  the  Statute  of  Frauds  on  account  of  perform- 
ance all  acts  of  such  alleged  performance  must  be  clear  and 
definite  and  referable  exclusively  to  the  contract.     {Weir 
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V.  Weir,  287  111.  495.)  The  lower  court  was  warranted  in 
the  conclusion  that  if  the  oral  contract  in  question  was  made 
in  191 5  the  parties  thereto  abandoned  it  in  1917,  and  that 
Ricker  and  his  tenant,  Miles  F.  Lounsberry,  after  the  writ- 
ten lease  of  the  land  was  made,  in  1917,  were  not  (grat- 
ing under  the  oral  contract.  If  appellants  have  any  remedy 
at  all  against  the  estate  of  Ricker  for  services  rendered 
to  him  and  for  which  they  have  not  been  paid  they  have 
an  ample  remedy  at  law.  Miles  F.  Lounsberry  has  in  his 
possession  perhaps  as  much  as  $2000  or  more  of  the  money 
of  the  deceased  that  was  conceded  on  the  trial  to  be  due 
and  owing  and  unpaid  to  Ricker.  In  any  suit  against  him 
for  such  money  he  has  a  complete  remedy  at  law  by  set-off 
for  any  just  claim  he  may  have,  and  the  amount  that  he 
owes  the  estate  is  amply  suflficient  to  cover  all  money  de- 
mands for  actual  services  rendered  by  him,  at  reasonable 
rates  for  service.  He  rendered  most  all,  if  not  all,  of  the 
services  to  Ricker.  Appellants  have  shown  no  legal  right 
for  specific  performance  of  the  oral  contract  which  they 
proved  was  made  in  191 5  with  Ricker.  Specific  perform- 
ance of  a  contract  rests  largely  in  the  sound  discretion  of 
the  court  in  any  case,  and  is  to  be  determined  from  all  of 
the  facts  and  circumstances.  (Adams  v.  Larson,  279  111. 
268.)  There  is  no  reasonable  ground  for  the  claim  of  ap- 
pellants that  a  denial  of  the  specific  performance  of  the 
contract  in  question  would  work  a  fraud  upon  them.  They 
have  shown  no  right  to  specific  performance  whatever,  and 
the  court  did  not  err  in  dismissing  their  bill  for  want  of 
equity. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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(No.  13826. — Reversed  and  remanded.) 

Minerva  C.  Crawford  et  al.  Appellants,  vs.  A1.1.EN  B. 

Hurst,  Appellee. 

Opinion  filed  October  22,  ip2i. 

1.  Evidence — what  testimony  of  husband  of  deceased  wife  is 
admissible  in  suit  for  partition  by  her  heirs.  In  a  suit  for  parti- 
tion by  the  heirs  of  a  deceased  wife,  the  husband,  in  whose  name 
the  title  was  held,  may  testify  in  rebuttal  to  certain  conversations 
which  witnesses  have  testified  they  had  with  him  as  to  his  wife's 
interest  in  the  property  sought  to  be  partitioned,  but  he  should  not 
be  permitted  to  testify  directly  that  the  land  did  not  belong  to 
his  wife. 

2.  Same — what  evidence  of  wife's  statements  out  of  husband's 
presence  is  not  admissible  in  suit  for  partition  by  her  heirs.  In 
a  suit  for  partition  by  the  heirs  of  a  deceased  wife  against  her 
husband  on  the  ground  that  the  wife  was  the  equitable  owner  of 
the  property  while  the  title  was  taken  in  her  husband's  name,  wit- 
nesses should  not  be  permitted  to  testify  that  the  wife,  shortly  be- 
fore she  died,  said,  out  of  her  husband's  presence,  that  she  was 
sick  and  was  not  present  when  the  deed  was  made  and  that  she 
had  asked  that  it  be  made  in  her  name  but  that  it  was  made  in 
her  husband's  name. 

3.  Trusts — resulting  trust  arises  independent  of  agreement  or 
intention  of  parties.  A  resulting  trust  is  not  based  upon  agreement 
of  the  parties  nor  upon  any  contract  and  the  intention  of  the  par- 
ties to  create  £uch  trust  is  not  necessary  to  its  existence,  but  the 
trust  is  raised  by  the  law  itself  upon  a  particular  established  state 
of  facts,  such  as  where  one  man's  money  is  invested  in  land  and 
the  conveyance  is  taken  in  the  name  of  another. 

4.  Same — resulting  trust  arises  where  two  or  more  parties  con- 
tribute  purchase  price  of  land.  Where  two  or  more  persons  together 
advance  the  purchase  price  of  land  and  the  title  is  taken  in  the  name 
of  one  of  them  a  trust  will  result  in  favor  of  the  others,  and  all  of 
them  will  take  the  title  in  equity  in  undivided  shares  in  the  prop- 
erty, proportioned  to  the  respective  shares  of  the  purchase  money 
furnished  by  them. 

5.  Same — evidence  to  establish  resulting  trust  must  be  clear  and 
unequivocal.  Parol  evidence  to  establish  a  resulting  trust  must  be 
clear,  strong  and  unequivocal  and  must  establish  the  fact  of  pay- 
ment of  the  purchase  money  by  the  alleged  beneficiary  beyond  doubt. 

6.  Deeds — no  gift  or  advancement  is  presumed  where  wife  fur- 
nishes money  for  property  taken  in  husband's  name.    Where  there 


504  Crawford  v.  Hurst.  [299  Ill- 

is  a  legal  obligation  resting  upon  the  person  furnishing  the  consid- 
eration for  a  conveyance  to  support  the  person  in  whose  name  the 
title  is  taken  the  law  infers  an  intention  to  make  a  gift  or  advance- 
ment to  the  person  named  as  grantee,  but  where  a  husband  takes 
title  to  land  bought  with  his  wife's  money  there  is  no  presumptiofn 
of  a  gift  or  advancement  to  him. 

7.  Partition — prayer  for  general  relief  entitles  complainants  to 
such  relief  as  proof  establishes.  Under  a  prayer  for  general  relief 
in  a  suit  for  partition  and  for  the  declaration  of  a  trust  the  com- 
plainants should  be  allowed  such  relief  as  their  proof  establishes 
they  are  entitled  to,  although  they  may  fail  to  establish  the  entire 
claim  made  in  their  bill. 

8.  Laches — ivhen  doctrine  of  laches  does  not  apply  to  defeat 
claim  of  heirs  of  a  deceased  wife.  The  doctrine  of  laches  cannot 
be  applied  to  defeat  the  claim  of  heirs  of  a  deceased  wife  in  a  suit 
by  them,  soon  after  her  death,  for  partition  of  property  which  the 
husband  held  in  his  name,  where  the  evidence  shows  that  the  hus- 
band recognized  the  equitable  title  of  the  wife  up  to  the  time  of 
her  death,  so  that  she  was  not  required  to  institute  suit  to  protect 
her  interest  in  her  lifetime. 

Appeai,  from  the  Circuit  Court  of  Brown  county;  the 
Hon.  Harry  Hicbee,  Judge,  presiding. 

Hartzei*!.,  Cavanagh,  Martin  &  Hartzei.1.,  for  ap- 
pellants. 

John  F.  Regan,  and  Wii^uams  &  Wii^uams,  for  ap- 
pellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court: 
Appellants,  Minerva  C.  Crawford  and  her  husband, 
Henry  H.  Crawford,  filed  their  bill  in  the  circuit  court  of 
Brown  county  against  Allen  B.  Hurst,  appellee,  and  Apol- 
los  W.  O'Harra,  Clifton  J.  O'Harra,  Earle  W.  Wood, 
Henry  S.  Walker  and  Jacob  S.  Palmer,  co-partners  doing 
business  as  the  O'Harra  Farm  Mortgage  Company,  charg- 
ing, in  substance,  that  Stella  Hurst  died  March  25,  191 7, 
intestate,  seized  of  the  equitable  title  in  fee  of  the  south- 
west quarter  of  the  southwest  quarter  of  section  8,  and  the 
northwest  quarter  of  the  northwest  quarter  of  section  17, 
in  township  2,  south,  range  2,  west  of  the  fourth  principal 
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meridian,  in  said  county,  leaving  her  surviving  Minerva  C. 
Crawford,  her  sister,  and  Allen  B.  Hurst,  her  husband,  as 
her  only  heirs;  that  Minerva  C.  Crawford  is  the  equitable 
owner  of  an  undivided  one-half  of  the  premises  subject  to 
a  dower  interest  therein  of  Allen  B.  Hurst,  and  that  Allen 
B.  Hurst  is  the  equitable  owner  of  the  other  undivided  one- 
half  in  fee  and  has  a  dower  interest  in  her  half ;  that  said 
real  estate  was  purchased  in  January,  1910,  of  George  W. 
and  Arthur  McCoy  by  her  husband  with  the  money  of  Stella 
Hurst  and  the  title  thereto  was  taken  in  his  name;  that  the 
other  defendants,  composing  the  O'Harra  Farm  Mortgage 
Company,  hold  a  mortgage  of  $6000  against  said  land  and 
which  is  a  first  lien  thereon.  The  prayer  of  the  bill  was  for 
a  declaration  of  trust  and  for  partition,  subject  to  the  mort- 
gage aforesaid.  All  of  the  defendants  answered  the  bill 
and  replications  were  filed  to  the  answers.  On  a  hearing 
the  circuit  court  dismissed  the  bill  for  want  of  equity.  The 
appeal  is  direct  to  this  court. 

The  following  facts  were  established  by  the  proofs  and 
were  not  disputed:  On  January  10,  1910,  George  W.  Mc- 
Coy and  Arthur  McCoy  entered  into  a  written  contract  with 
Allen  B.  Hurst,  by  which  it  is  recited  that  the  McCoys  on 
that  day  executed  a  warranty  deed  to  Hurst  to  said  prem- 
ises for  the  consideration  of  $10,400,  $600  of  which  was 
paid  in  cash  and  $1000  was  to  be  evidenced  by  a  note  which 
was  attached  to  the  contract  and  signed  by  Hurst  and  his 
wife,  Stella,  payable  on  or  before  March  6,  19 10.  It  was 
further  provided  by  the  contract  that  said  note  and  the  fur- 
ther sum  of  $8800  were  to  be  paid  at  the  Brown  County 
State  Bank  on  or  before  March  6,  19 10,  and  in  case  said 
payments  were  not  made  as  agreed,  the  $600  cash  payment 
was  to  be  retained  as  liquidated  damages  for  failure  to  com- 
plete the  purchase,  but  in  case  the  payments  were  made,  then 
the  Brown  County  State  Bank  was  to  deliver  to  Hurst  the 
warranty  deed  aforesaid,  which  had  been  executed  on  the 
date  of  the  contract.     On  September  20,  1909,  Stella  and 
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Allen  B.  Hurst  sold  to  John  Bowman  a  certain  other  tract 
of  land  for  $9500  which  belonged  to  Stella.  On  March 
I,  1910,  she  deposited  $9400  of  this  latter  purchase  money 
in  the  First  National  Bank  of  Mount  Sterling.  On  March 
5,  19 10,  she  drew  a  check  on  said  bank  for  the  sum  of 
$9400  in  favor  of  her  husband,  Allen  B.  Hurst,  and  on  the 
same  day,  March  5,  1910,  he  paid  the  remainder  of  the  pur- 
chase money  to  the  McCoys,  $9800,  and  received  a  war- 
ranty deed  to  the  premises,  which  was  recorded  April  4, 
1910.  On  March  20,  1916,  Hurst  and  his  wife  executed 
and  delivered  the  $6000  mortgage  aforesaid  to  the  O'Harra 
Farm  Mortgage  Company,  and  it  is  still  a  valid  lien  on 
the  premises.  Stella  Hurst  died  intestate  March  25,  19 17, 
leaving  no  children  or  descendants  of  children,  but  leav- 
ing her  sister,  Minerva  C.  Crawford,  and  her  husband,  as 
her  only  heirs. 

The  original  bill  charged  that  Allen  B.  Hurst  had  been 
in  possession  of  said  land  since  the  death  of  his  wife  and 
that  he  is  chargeable  with  annual  rent  amounting  to  $500. 
The  answer  of  Hurst  charges  that  since  the  date  of  the 
warranty  deed  to  him  he  has  been  in  possession  of  the  land, 
has  used  and  occupied  the  same,  has  collected  all  rents  and 
profits  and  has  paid  all  taxes  thereon,  with  full  knowledge 
and  consent  of  Stella  Hurst.     There  is  no  proof  in  the 
record  as  to  the  occupancy  of  the  land,  collection  of  rents 
or  payment  of  taxes.     It  was  proved  by  the  two  McCoys 
that  Hurst  told  them  that  his  wife  had  money  and  they 
wanted  to  put  it  in  land,  and  that  his  wife's  money  was 
buying  the  land  in  question.    Arthur  McCoy  testified  posi- 
tively that  Hurst  told  him  it  was  his  wife's  money  that 
was  going  into  the  land, — "the  money  out  of  the  land  of 
Bowman," — ^John  L.  Bowman.    It  was  proven  by  two  other 
witnesses  that  previous  to  his  wife's  death  Hurst  told  them 
that  the  land  belonged  to  his  wife  and  that  she  did  not  want 
to  sell  it.     He  also  gave  to  them  as  a  reason  why  he  did 
not  want  to  have  a  graveyard  fenced  on  the  place,  that 
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the  land  belonged  to  his  wife  and  that  she  did  not  want  it 
fenced.  Hurst  in  his  testimony  denied  telling  the  McCoys 
that  his  wife's  money  went  into  the  purchase  of  the  land 
and  denied  saying  to  the  other  two  witnesses  that  his  wife 
owned  the  land.  He  admitted,  however,  that  he  had  a  con- 
versation with  the  latter  two  witnesses  about  fencing  the 
graveyard.  His  testimony  in  denial  of  these  facts  was  com- 
petent. He  also  testified  that  the  land  did  not  belong  to 
his  wife,  and  this  testimony  is  objected  to  on  the  gr6und 
that  he  was  an  incompetent  witness  against  the  appellants. 
This  latter  evidence  was  clearly  incompetent.  Some  of  the 
witnesses  testified  for  appellants  that  Hurst's  wife,  out  of 
his  presence,  said  that  she  was  sick  and  was  not  present 
when  the  deed  to  the  land  was  made,  and  that  she  had 
asked  that  the  deed  be  made  in  her  name  when  the  place 
was  bought  but  that  it  was  made  in  her  husband's  name, 
and  that  these  statements  were  made  shortly  before  she  died. 
This  testimony  was  also  incompetent.  The  testimony  of 
George  W.  McCoy  was  to  the  eflfect  that  he  did  not  know 
Stella  Hurst,  but  thought  that  Hurst's  wife  was  present 
when  the  deed  was  made  but  was  not  certain.  The  fore- 
going is  the  sum  and  substance  of  all  of  the  testimony  bear- 
ing upon  the  issues  in  this  case. 

We  think  the  evidence  in  the  record  shows,  beyond  a 
reasonable  doubt,  that  at  least  $9400  of  the  purchase  money 
for  the  land  in  question  was  money  furnished  by  Stella 
Hurst,  wife  of  Allen  B.  Hurst.  There  is  no  competent 
evidence  in  the  record  as  to  what  the  understanding  was  on 
Mrs.  Hurst's  part  as  to  whom  the  deed  was  to  be  made. 
There  is  no  proof  of  any  understanding  between  Hurst  and 
his  wife  that  the  deed  was  to  be  made  to  him.  The  evidence 
does  positively  show  that  the  contract  for  the  land  with  the 
McCoys  was  made  by  them  with  Allen  B.  Hurst,  and  that 
on  the  day  the  contract  and  deed  were  drawn  there  was 
not  one  word  said  between  them  or  to  the  scrivener  as  to 
whom  the  land  should  be  conveyed.    The  well  settled  rule 
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of  law  in  this  State  is,  that  the  intention  of  the  parties  to 
create  a  resulting  trust  is  not  necessary  to  its  existence.  Such 
a  trust  results  from  the  fact  that  one  man's  money  has  been 
invested  in  land  and  the  conveyance  taken  in  the  name  of 
another.    So,  also,  where  two  or  more  persons  together  ad- 
vance the  purchase  price  and  the  title  is  taken  in  the  name 
of  one  of  them  a  trust  will  result  in  favor  of  the  others,  and 
all  of  them  will  take  the  title  in  equity  in  undivided  shares 
in  the  property,  proportioned  to  their  respective  shares  of 
the  purchase  money  furnished  by  them.    A  resulting  trust, 
as  the  term  implies,  is  not  based  upon  agreement  of  the 
parties  but  is  independent  of  any  contract,  and  is  raised  by 
the  law  itself  upon  a  particular  established  state  of  facts. 
(Baiigknian  v.  Baughman,  283  111.  55;   Katsing  v.  Wie- 
gandy  286  id.  646.)     All  the  cases  in  this  jurisdiction  also 
hold  that  parol  evidence  to  establish  a  resulting  trust  must 
be  clear,  strong  and  unequivocal,  and  must  establish  the 
fact  of  payment  of  the  purchase  money  by  the  alleged  bene- 
ficiary beyond  doubt.  . 

Where  a  husband  takes  title  to  land  bought  with  his 
wife's  money  there  is  no  presumption  of  a  gift  or  advance- 
ment to  him,  as  there  is  no  legal  obligation  on  the  part  of 
the  wife  to  support  him.    In  such  case  it  is  not  necessary, 
in  order  to  establish  a  resulting  trust  in  favor  of  the  wife, 
to  show  an  intention  by  the  parties  to  create  a  trust  at  the 
time  of  the  transaction.    Where  there  is  a  legal  obligation 
resting  upon  the  person  furnishing  the  consideration  to  sup- 
port the  person  in  whose  name  the  conveyance  is  taken  the 
law  infers  an  intention  to  make  a  gift  or  advancement  to 
the  person  named  as  grantee,  and  in  order  to  establish  a 
resulting  trust  in  favor  of  the  person  furnishing  the  con- 
sideration there  must  be  circumstances  attending  the  trans- 
action which  negative  the  inference  of  a  gift  or  advance- 
ment.    {Wright  v.  Wright,  242  111.  71.)     There  is  no  pre- 
sumption arising  on  the  evidence  in  this  record  in  favor 
of  Allen  B.  Hurst  or  against  appellant  Minerva  C.  Craw- 
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ford.  We  have  in  this  record,  in  substance,  the  simple  state 
of  facts  that  Hurst  bought  the  land  and  took  title  to  him- 
self and  paid  therefor  at  least  $9400  of  his  wife's  money 
and  afterwards  stated  that  the  land  belonged  to  his  wife. 
Under  our  holding  in  Wright  v.  Wright,  supra,  there  was 
a  resulting  trust  in  favor  of  the  wife  for  at  least  94/i04ths 
or  47/52ds  of  the  land  in  question.  Under  the  evidence 
in  this  record  we  are  not  satisfied  to  hold  that  the  evidence 
establishes  by  the  degree  of  proof  required  that  the  wife 
furnished  the  entire  purchase  money,  although  there  is  evi- 
dence in  the  record  tending  to  prove  that  fact. 

Under  the  bill  and  proofs  in  this  case  we  think  .that  the 
appellants  were  entitled  to  a  decree  declaring  that  the  ap- 
pellee holds  47/52ds  of  the  land  in  trust  for  his  wife's  heirs 
subject  to  the  mortgage  aforesaid,  and  that  they  were  also 
entitled  to  a  decree  for  partition,  although  by  their  bill  and 
proofs  they  sought  to  show  that  appellee  held  all  of  the 
land  in  trust.  The  bill  contains  a  general  prayer  for  relief, 
and  under  such  a  prayer  appellants  should  be  allowed  such 
relief  as  their  proof  establishes  they  are  entitled  to,  al- 
though they  may  fail  to  make  good  all  their  claim  in  their 
bill.  Hinshaw  v.  Russell,  280  111.  235 ;  Walker  v.  Converse, 
148  id.  622. 

We  have  considered  the  question  of  laches  raised  by 
appellee  and  do  not  think  that  doctrine  applies  to  this  case. 
The  husband  was  not  making  any  claim  against  his  wife 
in  her  lifetime,  but,  on  the  contrary,  the  evidence  shows 
that  he  recognized  her  title  up  to  the  time  of  her  death. 
She  was  not,  therefore,  required  at  her  peril  to  institute  suit 
to  protect  her  interest  in  her  lifetime.  Wright  v.  Wright, 
supra. 

For  the  reasons  aforesaid  the  decree  of  the  circuit  court 
will  be  reversed  and  the  cause  remanded  for  a  rehearing 
of  the  entire  case,  with  leave  to  both  parties  to  introduce 
further  evidence  if  they  be  so  advised. 

Reversed  and  remanded. 
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(No.  14096. — ^Decree  affirmed.) 

Jeanette  Gibbs  et  al  Appellants,  vs,  Bessie  Andrews 

et  al.  Appellees. 

Opinion  filed  October  22,  ip2i. 

1.  Wills — effect  of  devise  to  life  tenants  with  remainder  in  fee 
to  heirs  of  their  bodies.  A  devise  of  a  certain  tract  of  land  to  the 
testatrix's  two  daughters  for  the  term  of  their  natural  lives  with 
remainder  in  fee  simple  to  the  heirs  of  their  bodies  will  give  life 
estates  to  the  daughters  as  tenants  in  common,  and  the  remainder 
after  each  life  estate  will  be  vested  in  the  children  of  the  life  ten- 
ant, subject  to  open  up  to  let  in  after-bom  children,  diminishing 
the  interest  of  each. 

2.  Partition — when  land  may  be  partitioned  although  minors 
have  interest  in  remainder.  Partition  cannot  be  had  as  an  absolute 
right  where  the  property  itself  cannot  be  divided  nor  where  there  is 
a  life  estate  with  remainder  and  the  class  of  remainder-men  cannot 
be  definitely  ascertained  until  the  death  of  the  life  tenant;  but  a 
partition  of  land  held  in  common  by  life  tenants  can  be  had  where 
the  land  is  capable  of  division  so  that  each  life  tenant  will  have 
a  separate  estate,  even  though  the  remainder  in  each  share  is  vested 
in  the  minor  children  of  the  life  tenants  and  is  subject  to  be  opened 
up  to  let  in  after-bom  children. 

3.  Equity — jurisdiction  of  equity  is  freely  exercised  to  protect 
persons  under  disability.  The  jurisdiction  of  equity  over  the  prop- 
erty of  persons  under  legal  disability  is  freely  exercised  for  the 
protection  of  such  persons  whenever  their  rights  are  involved,  and 
the  court  will  not  only  appoint  a  guardian  ad  litem  for  the  pro- 
tection of  such  rights,  but  will  exercise  a  constant  supervision  over 
such  guardian  and  will  see  that  no  interest  of  a  minor  or  other 
person  under  disability  is  prejudiced. 

4.  Minors — equity  will  not  enter  decree  which  wUl  result  in  a 
sale  against  the  interests  of  minors.  The  jurisdiction  of  equity  to 
protect  the  property  of  persons  under  disability  extends  to  the  con- 
version of  the  estates  of  minors,  but  equity  will  not  enter  a  decree 
which  must  result  in  a  sale  against  their  interests. 

5.  Same — when  court  decreeing  partition  will  not  authorize  an 
exchange  of  property  in  which  minors  have  an  interest  in  remain- 
der. A  court  of  equity  in  decreeing  a  partition  of  land  held  in 
common  by  life  tenants  and  in  which  minors  have  an  interest  in 
the  remainder  by  the  terms  of  a  devise  will  not  authorize  one  ten- 
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ant  to  exchange  her  share  of  said  land  for  other  property  alleged 
to  be  more  valuable,  where  the  exchange  is  not  necessary  in  order 
to  protect  or  preserve  the  property  from  loss  or  destruction  or  to 
preserve  the  interests  of  the  parties  in  the  estate  or  the  estate  itself. 

Appeai,  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Edward  Barry,  Judge,  presiding. 

Stone,  Dick  &  Stone,  for  appellants. 

H.  E.  R1DDI.E,  guardian  ad  litem,  for  minor  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Ellen  Berg  died  on  March  17,  19 19,  leaving  a  last  will 
and  testament,  which  was  admitted  to  probate,  and  by 
which  she  devised  to  her  daughters,  Jeanette  Gibbs  and 
Bessie  Andrews,  for  the  term  of  their  natural  lives,  100 
acres  of  land  in  McLean  county,  with  remainder  in  fee 
simple  to  the  heirs  of  their  bodies,  respectively.  Jeanette 
Gibbs  is  the  wife  of  Charles  Gibbs  and  has  four  children, — 
Merle  Gibbs,  Naomi  Gibbs,  Ruth  Gibbs  and  Alberta  Gibbs. 
Bessie  Andrews  is  the  wife  of  Thomas  J.  Andrews  and  has 
four  children, — Bernice  Andrews,  Mildred  Andrews,  Lola 
Andrews  and  Leslie  Andrews, — and  all  of  the  children  are 
minors.  The  life  estates  are  vested  in  Jeanette  Gibbs  and 
Bessie  Andrews,  and  the  remainder  in  each  is  vested  in  the 
minor  children  of  the  life  tenant,  subject  to  open  to  let  in 
after-born  children,  diminishing  the  interest  of  each.  (Win- 
chell  V.  Winchdl,  259  111.  471 ;  Lewin  v.  Bell,  285  id.  22j\ 
Brinkerhoff  v.  Butler,  296  id.  368 ;  Calvert  v.  Calvert,  297 
id.  22. )  The  appellants,  Jeanette  Gibbs,  Charles  Gibbs,  her 
husband,  and  Merle  Gibbs,  one  of  her  children  suing  by  his 
next  friend,  filed  their  bill  in  the  circuit  court  of  McLean 
county,  making  the  appellees,  Bessie  Andrews,  Thomas  J. 
Andrews,  her  husband,  and  the  other  minor  children  of  the 
life  tenants,  defendants,  praying  the  court  for  partition  and 
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a  sale  of  the  portion  set  off  to  Jeanette  Gibbs  and  her  chil- 
dren for  the  purpose  of  an  exchange  for  an  equal  acreage  in 
another  tract  of  land.  The  bill  set  forth  the  provisions  of 
the  will,  and  alleged  that  Jeanette  Gibbs  and  Charles  Gibbs, 
two  of  the  complainants,  had  purchased  160  acres  of  land  in 
the  vicinity  of  the  land  devised  at  the  price  of  $510  per  acre 
and  had  been  offered  $625  per  acre  for  the  same ;  that  the 
tract  of  farm  land  devised  was  of  the  value  of  $400  per  acre; 
that  Jeanette  Gibbs  and  Charles  Gibbs  were  indebted  for  a 
portion  of  the  purchase  price  of  tlie  160  acres  to  the  extent 
of  $30,000,  and  unless  the  prayer  of  the  bill  could  be  car- 
ried out  it  would  be  necessary  for  them  to  sell  a  portion  of 
the  same ;  that  the  farm  so  purchased  was  of  greater  value, 
acre  for  acre,  without  regard  to  improvements,  than  the 
lands  devised  by  the  will,  and  that  it  would  be  for  the  benefit 
and  advantage  of  their  minor  children  to  exchange  the  same, 
acre  for  acre,  giving  them  50  acres  of  the  more  valuable 
farm  in  exchange  for  the  50  acres  to  be  set  off  to  them  in  the 
partition  and  to  be  sold  for  the  purpose  of  the  exchange. 
The  object  of  the  bill  was  to  bring  about  an  exchange  of  the 
share  of  the  100  acres  devised  to  Jeanette  Gibbs  for  life, 
with  remainder  to  her  children,  for  an  equal  acreage  of  the 
farm  purchased,  which,  it  was  alleged,  would  be  for  the 
benefit  of  the  minors.  The  adults  answered  the  bill,  ad- 
mitting its  material  averments  and  alleging  that  it  would 
be  to  the  best  interests  of  the  minor  children  that  the  land 
should  be  partitioned  and  their  willingness  that  the  relief 
prayed  for  should  be  granted.  The  court  appointed  a  guard- 
ian ad  litem  for  the  minor  defendants  and  he  demurred  to 
the  bill.  On  the  hearing  of  the  demurrer  the  court  over- 
ruled it  so  far  as  the  bill  prayed  for  partition  and  sustained 
it  as  to  the  exchange  of  the  property.  Partition  was  there- 
fore decreed  and  commissioners  were  appointed  to  make  the 
same  and  report  it  to  the  court,  but  the  prayer  of  the  bill 
relating  to  the  sale  of  the  land  for  the  purpose  of  exchange 
was  denied.    Prom  that  decree  the  complainants  prosecuted 
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this  appeal  and  have  assigned  for  error  the  denial  of  the 
prayer  for  a  sale  and  exchange  of  the  land,  and  the  guard- 
ian ad  litem  has  assigned  as  cross-error  that  the  court  erred 
in  decreeing  a  partition. 

The  first  question  to  be  considered  is  whether  partition 
could  lawfully  be  made  of  the  estates  of  the  life  tenants  with 
remainder  in  the  share  of  each  to  their  children.  Jurisdiction 
to  grant  partition  of  lands  held  in  tenancy  in  common  is 
given  by  statute  for  the  purpose  of  severing  the  respective 
interests  and  enabling  each  tenant  in  common  to  take  posses- 
sion of,  enjoy  and  improve  his  separate  estate,  but  it  has 
been  considered  that  the  statute  only  gives  an  absolute  right 
to  partition  where  a  division  of  the  property  itself  can  be 
made,  and  in  cases  where  there  is  a  life  estate  with  remain- 
der, and  the  class  of  persons  entitled  to  the  remainder  cannot 
be  definitely  ascertained  until  the  death  of  the  life  tenant, 
partition  cannot  be  had.  (Richardson  v.  VanGundy,  271  111. 
476.)  It  is  also  the  rule  that  a  court  of  equity,  in  the  exer- 
cise of  jurisdiction  for  the  protection  of  the  interests  of 
minors,  will  not  enter  a  decree  which  must  result  in  a  sale 
against  their  interests.  (Mechling  v.  Meyers,  284  111.  484. ) 
Neither  of  these  objections  exists  in  this  case  so  far  as  an 
actual  partition  of  the  land  devised  is  concerned.  Such  par- 
tition being  made,  each  life  tenant  will  have  and  enjoy  her 
separate  estate,  and  the  fact  that  the  remainder  in  each 
share,  although  vested  as  to  quality,  is  contingent  in  quan- 
tity cannot  injuriously  affect  any  right  of  the  minors.  The 
property  will  be  preserved  in  accordance  with  the  will  of  the 
testatrix  but  the  respective  interests  will  be  severed. 

In  considering  the  question  whether  the  court  erred  in 
refusing  to  direct  a  sale  of  the  share  to  be  set  off  to  Jeanette 
Gibbs  and  her  minor  children  and  an  exchange  for  equal 
acreage  of  other  land,  it  is  essential  to  bear  in  mind  the 
distinction  between  jurisdiction  in  the  sense  of  power  and 
authority  to  adjudicate  concerning  the  subject  matter  and 
the  proper  and  legitimate  exercise  of  such  jurisdiction. 

29^-88 
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When  this  is  done,  supposed  differences  in  the  conclusions  of 
the  court  in  different  cases  will  disappear.  Courts  of  equity 
are  vested  with  a  broad  and  comprehensive  jurisdiction  over 
the  property  of  persons  under  a  legal  disability  and  are 
charged  with  the  protection  of  their  interests  in  the  property. 
This  jurisdiction  is  freely  exercised  for  the  protection  of 
such  persons  wherever  their  rights  are  involved.  The  court 
will  not  only  appoint  a  guardian  ad  litem  for  the  protection 
of  such  rights,  but  will  exercise  a  constant  supervision  over 
such  guardian  ad  litem  and  will  see  that  no  interest  of  a 
minor  or  other  person  under  legal  disability  is  prejudiced. 
(Cowles  v.  Cowles,  3  Gilm.  435 ;  King  v.  King,  15  111.  187; 
Grattan  v.  Grattan,  18  id.  167  \Hartmann  v.  Hartmann,  59 
id.  103;  Ames  v.  Ames,  148  id.  321;  10  R.  C.  L.  340.) 
That  jurisdiction  extends  to  the  conversion  of  the  estate  of 
minors.  In  Curtiss  v.  Brown,  29  III.  201,  where  there  was  a 
trust  for  a  married  woman  and  the  same  principle  was 
involved,  it  was  held  that  the  chancery  court  had  jurisdic- 
tion, and  the  court  would  not  disturb  the  decree  after  it 
had  been  executed  and  its  reversal  would  destroy  existing 
rights  and  no  benefit  would  result  to  the  complainant, 
although  if  the  record  had  been  brought  before  the  court 
while  the  decree  was  unexecuted  and  when  a  reversal  would 
have  afforded  any  practical  remedy  to  the  beneficiaries,  the 
court  would,  no  doubt,  have  reversed  it.  In  Dodge  v.  Cole, 
97  lU.  338,  the  question  was  whether  a  decree  of  a  court  of 
equity  to  sell  land  for  the  support  of  one  under  legal  dis- 
ability was  subject  to  collateral  attack,  and  the  court  decided 
that  the  allegations  of  the  petition  being  sufficient  to  pvt 
the  court  jurisdiction,  the  decree  must  be  regarded  as  bind- 
ing in  all  collateral  proceedings.  In  Allman  v.  Taylor,  loi 
111.  185,  there  was  a  bill  to  impeach  a  former  decree  under 
which  there  had  been  a  sale  of  land  for  the  purpose  of 
removing  encumbrances  from  property  in  Indiana  from 
which  the  minors  derived  their  support.  The  court  said  it 
was  a  familiar  principle  that  if  a  court  has  jurisdiction  of 
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the  persons  of  the  parties  and  the  subject  matter  of  the  suit 
its  decrees  will  be  conclusive  on  all  parties  concerned,  and 
the  title  to  property  acquired  on  sale  under  a  decree  in  such 
a  case  will  be  valid,  no  matter  how  erroneous  the  decree  may 
be,  if  within  the  bounds  of  jurisdiction.  The  decree  was 
held  immune  from  collateral  attack  and  the  title  to  the  prop- 
erty acquired  at  the  sale  was  held  valid  notwithstanding 
errors,  although  the  court  said  that  it  might  be,  and  doubt- 
less was,  true  that  the  court  found  incorrectly. 

The  effect  of  these  decisions  is  that  the  court  would  have 
jurisdiction,  in  a  case  like  the  present,  to  grant  the  relief 
prayed  for  and  that  a  decree  granting  such  relief  would  not 
be  subject  to  collateral  attack,  but  the  rules  under  which 
a  court  of  equity  would  order  a  sale  of  real  estate  for  the 
purpose  of  re-investment  for  the  benefit  of  a  life  tenant  and 
remainder-men  have  been  considered  in  various  cases.  In 
Voris  v.  Sloan,  68  111.  588,  it  was  held  that  the  power  of  a 
court  of  chancery  to  break  in  upon  the  terms  of  a  trust  or 
change  the  terms  and  conditions  imposed  by  the  person 
creating  it  can  only  be  exercised  in  extreme  cases,  where,  if 
the  court  does  not  exercise  the  power,  the  property  may  be 
lost  or  wholly  fail  to  answer  the  purposes  of  the  trust.  In 
Gavin  v.  Curtin,  171  111.  640,  the  court  stated  the  rules  under 
which  a  court  of  equity  would  order  a  sale  of  real  estate  for 
the  purpose  of  re-investment  for  the  benefit  of  a  life  tenant 
and  remainder-men  and  applied  the  same  rule  declared  in 
cases  of  trust.  It  was  held,  on  the  same  principle,  that  the 
will  of  a  testator  is  to  be  observed  and  the  estate  preserved 
as  devised  and  should  so  descend  and  vest  in  the  remainder- 
man. It  was  conceded  that  the  court  was  not  lacking  in 
power,  but  it  was  held  that  it  must  appear  that  there  must 
be  some  exigency  that  makes  the  action  of  the  court  indis- 
pensable to  the  preservation  of  the  subject  matter  or  the 
interest  of  the  minors  or  some  other  necessity  of  the  most 
urgent  character.  In  Johns  v.  Johns,  172  111.  472,  the  proper 
limits  for  the  exercise  of  the  jurisdiction  were  again  stated, 
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and  it  was  held  that  while  a  court  of  equity  has  jurisdiction 
to  change  the  character  of  property  or  dispose  of  it  for  re- 
investment or  make  an  exchange  contrary  to  the  terms  of 
a  will,  the  court  should  not  exercise  the  power  because  the 
beneficiary  will  receive  a  greater  benefit  by  reason  of  a 
proposed  change,  but  only  because  the  preservation  of  the 
subject  matter,  or  some  other  like  necessity,  demands  inter- 
ference with  the  will.  In  Thompson  v.  Adams,  205  111.  552, 
it  was  held  that  while  a  court  of  equity  has  power  to  appoint 
a  trustee  to  sell  real  estate  where  no  trust  is  created  by  will, 
the  power  will  not  be  exercised  unless  it  is  necessary  to  pre- 
serve the  property  to  the  life  tenant  and  remainder-man  and 
will  not  be  exercised  to  enable  the  life  tenant  to  make  an 
investment  which  will  yield  her  a  greater  income.  In  Hale 
V.  Hale,  146  111.  227,  the  court  stated  that  a  court  of  equity 
has  jurisdiction  to  authorize  a  sale  of  real  estate  held  in 
trust  for  infants  or  other  persons  under  disability  and  a 
re-investment  of  the  proceeds  wherever  it  appears  that  it 
will  be  for  the  best  interests  of  the  trust  estate  that  such  sale 
and  re-investment  shall  be  made,  and  that  the  jurisdiction 
in  that  case  was  properly  exercised.  The  facts  brought  the 
case  exactly  within  the  rules  we  have  stated.  The  land 
which  was  to  be  sold  consisted  of  about  190  acres  of  vacant 
and  unimproved  land,  consisting  largely  of  sand  ridges,  not 
susceptible  of  cultivation,  which  could  not  be  made  to  yield 
an  income  even  for  agricultural  purposes.  The  land  did  not 
furnish  enough  income  to  pay  more  than  a  small  part  of  the 
large  and  constantly  increasing  general  taxes  and  special 
assessments  for  street  improvements.  The  land  could  be 
sold  for  a  large  sum  of  money,  but  if  not  sold  the  greater 
part  of  its  value  would  be  consumed  in  the  payment  of 
charges  and  the  property  would  be  practically  lost  to  the 
minors. 

It  is  not  necessary  in  this  case  to  make  any  change  in  the 
property  devised  for  its  protection  or  preservation  from  loss 
or  destruction  or  to  preserve  the  interests  of  the  parties  in 
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the  estate  or  the  estate  itself,  or  any  other  necessity  of  the 
most  urgent  character,  and  under  well  settled  rules  the  decree 
of  the  court  was  in  accordance  with  the  law,  and  it  is  there- 
fore affirmed.  j^  m        •, 

Decree  affirmed. 


(No.  14015. — ^Judgment  affirmed.) 

The  JouET  and  Eastern  Traction  Company,  Plaintiff 
in  Error,  vs.  The  Industriai,  Commission  et  ai — 
(Gust  Wai^ters,  Defendant  in  Error.) 

Opinion  filed  October  22,  iq2I, 

1.  Judgments  and  decrees — transcript  of  record  may  be  filed 
within  required  time  after  rendition  of  decree  in  vacation.  Not- 
withstanding a  decree  may  be  entered  in  vacation  as  of  the  pre- 
ceding term,  a  transcript  of  record  is  regarded  as  filed  in  apt  time 
if  filed  within  the  required  time  after  the  actual  rendition  of  the 
decree  in  vacation. 

2.  Workmen's  compensation — when  petition  for  writ  of  error 
is  properly  filed  at  second  term  of  Supreme  Court  following  ren- 
dition of  judgment.  A  petition  for  a  writ  of  error  is  properly  filed 
for  review  at  the  second  term  of  the  Supreme  Court  following  the 
rendition  of  the  judgment  of  the  circuit  court  where  said  judgment 
is  rendered  in  vacation  as  of  a  date  during  the  previous  term  of 
the  circuit  court,  even  though  there  are  more  than  thirty  days  from 
said  date  until  the  ensuing  term  of  the  Supreme  Court,  provided 
there  are  less  than  thirty  days  from  the  actual  entry  of  the  judg- 
ment in  vacation  until  such  ensuing  term. 

3.  Same — whether  employee  is  totally  and  permanently  incapac- 
itated is  a  question  of  fact.  There  is  no  rule  by  which  to  distin- 
guish between  disability  which  renders  one  wholly  and  permanently 
incapable  of  work  and  such  disability  which  does  not  render  one 
wholly  and  permanently  unable  to  work,  and  the  extent  of  the  in- 
jury does  not  present  a  question  of  law  for  the  court  but  it  is  a 
matter  for  the  sound  judgment  and  discretion  of  the  arbitrator  and 
the  Industrial  Commission,  provided  that  in  enforcing  the  statute 
they  substantially  comply  with  its  provisions. 

4.  Same — fact  that  employee  has  worked  after  being  injured  is 
not  conclusive  on  question  of  permanent  total  disability.  Where  an 
employee,  whose  education  is  limited,  has  never  done  anything  but 
manual  labor,  the  fact  that  he  was  employed  for  a  short  time  after 
recovering  from  a  severe  injury  may  be  evidence  of  partial  ability 
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to  work  but  is  not  conclusive  of  the  question  whether  his  injury 
left  him  totally  and  permanently  unable  to  work,  as  the  statute  does 
not  require  an  applicant  to  continue  working  if  it  will  cause  him  to 
continuously  suffer  serious  discomfort  and  pain  while  so  engaged. 

5.  Same — previous  payments  should  not  be  deducted  from  the 
amount  taken  as  a  basis  for  estimating  pension  for  pertnanent  total 
incapacity.  Paragraph  (/)  of  section  8  of  the  Compensation  act 
of  1919,  read  in  connection  with  paragraph  (a)  of  section  7,  does 
not  require  that  previous  payments  of  compensation  be  deducted 
from  the  amount  to  be  taken  as  a  basis  for  estimating  a  pension 
for  an  injury  resulting  in  a  permanent  total  incapacity,  but  the 
pension  should  be  figured  from  the  total  sum  which  would  have 
been  paid  as  a  death  benefit  under  said  provision  of  section  7  if 
the  employee  had  died  as  a  result  of  the  injury. 

Writ  of  Error  to  the  Circuit  Court  of  Will  county; 
the  Hon.  Dorrance  Dibei.i<,  Judge,  presiding. 

Garnsey,  Wood  &  Lennon,  (John  H.  Garnsey,  and 
Edward  C.  Hali,,  of  counsel,)  for  plaintiff  in  error. 

Faui<kner  &  Faui^kner,  (Ray  F.  Faulkner,  of  coun- 
sel,) for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

The  record  shows  that  Gust  Walters  was  injured  Sep- 
tember 24,  19 1 7,  while  acting  as  track  and  section  foreman 
for  plaintiff  in  error.  The  evidence  shows  that  the  injury 
arose  out  of  and  in  the  course  of.  the  employment  and  that 
both  parties  were  under  the  Workmen's  Compensation  act; 
that  Walters  had  been  receiving  $70  a  month  for  his  work 
previous  to  his  injury;  that  he  had  a  wife  and  two  children 
under  sixteen  years  of  age ;  that  plaintiff  in  error  had  paid 
him  $640  compensation  up  to  July  15,  1919,  together  with 
a  hospital  bill  of  $175  and  a  doctor's  bill  of  $200. 

In  the  accident  Walters  had  the  index  finger  of  his  right 
hand,  the  right  arm  and  six  ribs  broken,  his  back  badly 
wrenched  and  the  right  hip  injured.  He  was  taken  to  the 
hospital  at  Joliet  for  medical  and  surgical  attention  and 
remained  there  until  sufficiently  recovered  to  return  to  his 
home  in  Frankfort,  nine  miles  east  of  Joliet,  and  thereafter 
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for  some  time  visited  Joliet  twice  a  week  to  see  the  doctor. 
On  July  8,  191 8,  while  yet  using  a  cane  to  get  about,  he 
put  a  box  on  a  chair  at  his  home  in  Frankfort  and  stood  on 
the  box  to  saw  off  a  tree  limb  on  which  a  swarm  of  bees 
had  settled,  and  when  getting  down  he  fell,  causing  a  frac- 
ture of  the  lower  part  of  the  right  leg,  but  whether  of 
both  bones  is  not  clear.  He  was  confined  to  his  home  un- 
der the  doctor's  care  for  about  six  weeks  and  thereafter 
used  crutches  more  or  less  until  March  i,  19 19,  when  he 
discarded  them  and  so  far  as  the  record  shows  was  not  using 
them  at  the  time  of  the  hearing  concerning  this  second  in- 
jury before  the  arbitrator  in  April,  1920.  In  July,  1919, 
having  become  a  resident  of  Joliet,  he  secured  employment 
with  the  Michigan  Central  Railroad  Company  as  a  track 
flagman  or  torpedo  man  with  a  repair  gang  four  miles  east 
of  Joliet,  riding  to  and  from  his  work  on  a  handcar,  and 
worked  at  his  employment  for  about  eighteen  days,  when 
he  quit,  stating  he  could  not  stand  it,  and  after  that  did  no 
work  up  to  the  time  of  the  hearing.  His  education  was 
limited,  not  being  beyond  the  fourth  grade  at  school,  and 
his  employment  had  always  been  manual  labor  up  to  th^ 
time  of  his  injury. 

The  principal  question  urged  here  is  whether  or  not  the 
finding  of  the  arbitrator,  confirmed  by  the  Industrial  Com- 
mission, is  sufficient  under  the  statute.  The  recovery  seems 
to  have  been  made  under  paragraph  (/)  of  section  8  of  the 
Workmen's  Compensation  act,  which  reads  in  part:  "In 
case  of  complete  disability,  which  renders  the  employee 
wholly  and  permanently  incapable  of  work,  compensation 
equal  to  fifty  percentum  of  his  earnings."  (Hurd's  Stat. 
1917,  p.  1454.)  The  arbitrator  found  that  the  applicant 
was  entitled  to  have  and  receive  from  his  employer  the  sum 
of  $9.69  per  week  for  346  weeks  and  one  week  at  $7.26, 
and  after  that  a  pension  for  the  remainder  of  his  life  at 
$22.40  per  month,  as  provided  in  paragraph  (f)  of  sec- 
tion 8,  for  the  reason  that  the  injuries  sustained  caused 
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permanent  and  complete  disability ;  that  the  applicant  had 
received  $640  and  was  then  entitled  (April  17,  1920,)  to 
$619.70,  the  amount  accrued  from  October  i,  1917,  to  April 
16,  1920,  the  remainder  of  the  award  to  be  paid  in  semi- 
monthly payments,  commencing  April  23,  1920,  except  tbc 
pension,  which  should  be  paid  monthly.  This  award  was 
sustained  by  the  Industrial  Commission,  and  on  hearing  in 
the  circuit  court  a  judgment  to  the  same  effect  was  entered. 
A  motion  has  been  made  by  the  defendant  in  error  to 
deny  the  petition  for  a  writ  of  error  to  this  court  on  the 
ground  that  the  judgment  sought  to  be  reviewed  was  entered 
in  the  circuit  court  on  December  31,  1920,  and  that  more 
than  thirty  days  intervened  between  that  date  and  the  first 
day  of  the  February  term,  192 1,  of  the  Supreme  Court  It 
would  appear  from  the  record  and  arguments  that  the  judg- 
ment was  filed  with  the  clerk  of  the  circuit  court  on  January 
21,  1921 ;  that  plaintiff  in  error  had  no  dependable  date  or 
record  before  said  last  named  date  upon  which  to  proceed 
for  review,  and  that  for  the  purpose  of  a  writ  of  error 
in  this  proceeding  the  judgment  could  not  be  considered 
entered  until  filed  for  record  with  the  clerk.  Sub-para- 
graph 2  of  paragraph  (/)  of  section  19  of  the  Workmen's 
Compensation  act  provides  that  judgments  and  orders  of 
the  circuit  court  under  the  act  shall  be  reviewed  by  the 
Supreme  Court  by  writ  of  error  "if  applied  for  not  later 
than  the  second  day  of  the  first  term  of  tlie  Supreme  Court 
following  the  rendition  of  the  circuit  court  judgment  or 
order  sought  to  be  reviewed,"  provided,  etc.  (Laws  of 
1919,  p.  548.)  In  Chicago  Great  Western  Railroad  Co.  v. 
Ashelford,  268  111.  87,  the  court  said  (p.  92)  :  "There  arc 
certain  purposes,  however,  for  which  a  judgment  is  required 
to  be  duly  entered  before  it  can  become  available  or  be 
attended  by  its  usual  incidents.  Thus,  as  above  remarked, 
this  is  a  prerequisite  to  the  right  to  appeal."  (See,  also,  to 
the  same  effect,  i  Black  on  Judgments, — 2d  ed. — sec.  106.) 
Notwithstanding  a  decree  may  be  entered  in  vacation  as 
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of  the  preceding  term,  a  transcript  of  record  is  regarded  as 
filed  in  apt  time  dating  from  the  actual  rendition  of  the 
decree  in  vacation.  {Ozvens  v.  Crossett,  104  111.  468;  Hook 
V.  Richeson,  106  id.  392.)  In  our  judgment  the  same  rule 
should  apply  in  an  action  in  the  nature  of  a  special  statu- 
tory proceeding  such  as  this  where  the  presiding  judge  in 
fact  rendered  his  decision  in  vacation,  namely,  January  13. 
but  as  of  December  31  previous,  and  the  actual  entry  of  his 
judgment  and  order  was  not  made  until  January  21.  Under 
the  state  of  facts  as  shown  on  this  record  with  reference 
to  the  petition  for  writ  of  error  in  this  court,  we  are  of  the 
opinion  that  this  court  has  jurisdiction  and  that  the  motion 
to  dismiss  the  writ  of  error  must  be  denied. 

It  is  argued  by  plaintiff  in  error  that  Walters  is  not 
entitled  to  the  weekly  payments  allowed,  and  after  that  a 
monthly  pension  for  the  remainder  of  his  life,  for  the  reason 
that  the  injuries  sustained  are  not  shown  to  have  caused 
permanent  and  complete  disability;  that  the  testimony  in 
the  record  does  not  show  that  the  employee  was  rendered 
wholly  and  permanently  incapable  of  work;  that  he  appar- 
ently retained  his  mental  powers  and  was  crippled  physically 
only  in  part.  Counsel  have  attempted  to  show  by  quoting 
from  the  dictionaries  that  the  provision  of  the  statute  which 
states,  "so  as  to  be  permanently  incapable  of  work,"  indi- 
cates a  greater  degree  of  infirmity  than  the  words  "perma- 
nent and  complete  disability."  There  can  be  no  plain  and 
distinct  rule  laid  down  that  will  clearly  distinguish  between 
complete  and  permanent  disability  which  renders  one  wholly 
and  permanently  incapable  of  work,  and  such  disability 
which  does  not  render  one  wholly  and  permanently  inca- 
pable of  work.  A  man  may  have  so  devoted  himself  to 
manual  labor  without  attempting  to  cultivate  his  mental 
faculties  that  the  loss  of  his  right  arm  might  seem  to  him 
to  have  completely  disabled  him  to  do  any  work  for  which 
he  might  feel  he  was  fitted  or  could  fit  himself,  and  yet  the 
experience  of  different  men  has  shown  this  is  not  always 
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true.  On  the  other  hand,  the  fact  that  one  man  has  been 
able  to  secure  some  kind  of  employment  handicapped  by 
the  loss  of  one  or  more  of  his  members  is  no  proof  that 
all  other  men  so  severely  handicapped  will  be  able  to  con- 
tinue in  employment.  In  our  opinion  the  only  reasonable 
rule  to  follow  in  construing  the  statute  is  to  make  it  a 
matter  for  the  sound  judgment  and  discretion  of  the  arbi- 
trator and  Industrial  Commission,  provided  that  in  enforc- 
ing the  statute  they  substantially  comply  with  its  provisions. 
To  know  whether  one  is  completely  incapable  of  work 
might  in  one  case  require  knowledge  of  many  facts,  while 
in  another  case  the  fact  of  complete  disability  might  be  so 
apparent, — as  where  one  is  totally  paralyzed  or  insane, — 
that  there  could  be  no  disagreement  on  the  part  of  anyone 
as  to  the  question.  In  Frey  v.  Kerens-Donnewald  Cod  Co, 
271  111.  121,  it  was  held  that  an  award  of  compensation 
for  a  permanent  injury  was  justified  by  evidence  which 
showed  that  the  applicant  had  suffered  paralysis  of  one 
side,  so  as  to  incapacitate  him  for  work.  The  record  showed 
that  he  could  walk  but  that  he  could  not  work.  In  Mc- 
Garry  v.  Industrial  Com.  290  111.  577,  the  applicant  received 
a  shock  through  a  telephone  receiver  which  left  his  face 
partially  paralyzed  and  he  afterwards  suffered  pains  in  his 
back  and  head.  There  was  testimony  that  he  had  an  or- 
ganic disease,  due,  in  part,  to  the  habitual  use  of  intoxicating 
liquors.  The  Industrial  Commission  made  an  award,  part 
of  which  was  a  pension  for  life.  On  the  facts  shown  in 
the  case  tliis  court  held  that  it  could  not  interfere  with  the 
Industrial  Commission's  finding  on  the  merits.  In  Illinois 
Midland  Coal  Co,  v.  Industrial  Board,  2yy  111.  333,  where 
the  finding  of  the  Industrial  Board  stated  that  the  applicant 
"is  now  totally  disabled,"  it  was  held  that  a  man  might  be 
totally  disabled  and  yet  be  not  permanently  disabled.  In 
the  case  before  us  the  finding  was  that  the  applicant  was 
both  totally  and  permanently  disabled.  In  Ballou  v.  In- 
dustrial Com.  296  111.  434,  it  was  held  that  the  loss  of  the 
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use  of  both  hands  is  not  necessarily  equivalent  to  the  loss 
of  both  hands,  and  that  the  finding  that  "the  injuries  sus- 
tained have  caused  complete  disability,  which  renders  the 
petitioner  wholly  and  permanerttly  incapable  of  work,"  was 
not  based  upon  the  testimony,  because  it  was  shown  that 
he  did  janitor  work,  in  which  he  used  a  broom  and  wheel- 
barrow, and  that  for  two  months  he  earned  $50  per  month 
as  watchman,  and  tliat  he  worked  at  clam  fishing,  poling 
the  boat  up  and  down  the  river  by  means  of  a  push  pole, 
which  he  used  with  his  hands. 

The  testimony  in  this  record  shows  that  the  applicant's 
pelvis  was  so  injured  that  it  was  made  narrow  and  that 
the  motion  of  the  hip  joint  was  limited  and  the  probable 
pressure  of  bone  on  soft  structure  might  cause  pain,  and 
one  of  the  physicians  who  examined  him  testified  that  he 
might  lift  some  but  would  be  greatly  handicapped  in  bend- 
ing and  lifting  and  would  not  be  able  to  perform  labor 
requiring  considerable  walking.  While  the  eighteen  days 
he  worked  as  flagman  might  be  some  evidence  of  partial 
ability  to  work,  the  statute  does  not  require  an  applicant  to 
continue  to  work  if  it  will  cause  him  to  continuously  suf- 
fer serious  discomfort  and  pain  while  he  is  so  engaged.  In 
O'Ccdlaghan  v.  Industrial  Com,  290  111.  222,  it  was  held  that 
the  weight  of  the  competent  evidence  as  to  the  extent  of 
the  injury  does  not  present  a  question  of  law  for  the  con- 
sideration of  the  court;  and  this  would  apply  whether  the 
testimony  concerned  a  total  and  permanent  disability  or  one 
of  less  extent.  We  cannot  say  from  the  evidence  in  the 
record  that  the  Industrial  Commission  was  not  justified  in 
finding  that  the  applicant  was  completely  and  permanently 
disabled  by  the  injury  in  question. 

It  is  further  argued  by  plaintiff  in  error  that  in  ascer- 
taining the  amount  to  be  paid  monthly  to  the  applicant  as 
a  pension,  the  Industrial  Commission,  in  arriving  at  the 
amount  of  the  annual  earnings  upon  which  to  base  the  pen- 
sion, should  have  deducted  the  $640  paid  to  him.     Para- 
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graph  (/)  of  section  8  provides  that  the  payments  shall 
commence  "on  the  day  after  the  injury,  and  continuing  un- 
til the  amount  paid  equals  the  amount  which  would  have 
been  payable  as  a  death  benefit  under  paragraph  (a),  sec- 
tion 7,  if  the  employee  had  died  as  the  result  of  the  injury 
at  the  time  thereof,  *  *  ♦  and  thereafter  a  pension 
during  life  annually  equal  to  eight  per  cent  of  the  amount 
which  would  have  been  payable  as  a  death  benefit  under 
paragraph  (a),  section  7,  if  the  employee  had  died  as  a 
result  of  the  injury  at  the  time  thereof."  It  is  further 
argued  that  in  ascertaining  the  amount  that  shall  serve  as  a 
basis  for  the  pension,  paragraph  (a)  of  section  7  must  be 
construed  in  connection  with  paragraph  (/)  of  section  8, 
but  that  in  ascertaining  the  amount  that  would  be  payable 
as  a  death  benefit  under  paragraph  (a)  of  section  7  any 
compensation  otlier  than  necessary  surgical  or  hospital  fees 
must  be  deducted  before  ascertaining  the  amount  payable 
on  the  death,  and  that  as  Walters'  monthly  wage  was  $70, 
or  an  annual  wage  of  $840,  four  times  that  amount  would 
be  $3360,  which  would  constitute  primarily  the  death  benefit 
payable  to  the  widow  and  children  under  paragrajJi  (a)  of 
section  7,  and  would  serve,  ordinarily,  as  the  basis  of  the 
pension  to  be  allowed  to  the  applicant  under  paragraph  (/) 
of  section  8,  but  that  as  $640  had  already  been  paid  to  the 
applicant,  this  amount,  under  the  provisions  of  the  last  sen- 
tence of  paragraph  (a)  of  section  7,  must  be  deducted  from 
the  $3360  before  figuring  the  pension,  leaving  $2760  as  the 
amount  upon  which  the  eight  per  cent  should  be  figured, 
and  that  this  would  give  a  pension,  as  claimed  by  counsel 
for  plaintiflf  in  error,  of  $i8.33>^  per  month,  instead  of 
$22.40  per  month  as  fixed  by  the  Industrial  Commission, 
We  do  not  agree  with  this  argument  of  counsel  for  plaintiff 
in  error.  Paragraph  (/)  of  section  8  with  reference  to 
the  pension  distinctly  provides  that  the  pension  is  to  be 
ascertained  under  paragraph  (a)  of  section  7,  and  is  to 
equal  the  amount  payable  as  a  death  benefit  '*if  the  employee 
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had  died  as  the  result  of  the  injury  at  the  time  thereof." 
If  the  employee  had  died  at  the  time  of  the  injury  there 
would  not  have  been  any  compensation  payments  to  be 
deducted  in  ascertaining  the  amount  payable  as  a  death 
benefit.  The  argument  of  counsel,  if  carried  to  its  logical 
conclusion,  it  seems  to  us,  would,  in  effect,  require  para- 
graph (/)  of  section  8  to  be  construed  so  that  if  under  the 
first  part  of  said  paragraph  the  amount  paid  should  equal 
the  amount  of  the  death  benefit  there  could  be  no  pension 
allowed  thereafter,  and  surely  that  was  not  the  intention  of 
the  legislature  as  to  the  proper  construction  of  said  para- 
graph. Reading  paragraph  (/)  of  section  8  in  connection 
with  paragraph  (a)  of  section  7,  we  think  it  is  manifest  that 
the  Industrial  Commission  rightly  figured  four  times  the 
average  annual  wage  of  $840  as  the  basis  upon  which  the 
pension  should  be  fixed,  without  deducting  the  amount  that 
had  theretofore  been  allowed  and  paid  the  applicant  as 
compensation. 

Finding  no  error  in  the  record  the  judgment  of  the  cir- 
cuit  court  will  be  affirmed.  Judgment  affirmed. 


(No.  13842. — Reversed  and  remanded.) 

A1.EXANDER  W.  Hannah,  Plaintiff  in  Error,  vs,  Henry 

Meinshausen,  Admr.  Defendant  in  Error. 

Opinion  filed  October  22,  ip2i — Rehearing  denied  Dec.  ^,  ip2i. 

1.  Administration — probate  courts  do  not  have  general  chan- 
cery jurisdiction.  The  jurisdiction  of  probate  courts  is  fixed  by 
section  6  of  the  constitution  and  the  acts  of  the  legislature  passed 
in  pursuance  thereof,  and  while  such  courts  may,  within  the  lim- 
its of  the  jurisdiction  so  conferred,  exercise  chancery  powers  and 
adopt  the  forms  of  equitable  proceedings,  they  are  not  courts  of 
general  equity  jurisdiction. 

2.  Same — section  loi  of  Administration  act  does  not  give  pro- 
bate courts  general  chancery  jurisdiction.  Section  loi  of  the  Ad- 
ministration act,  as  amended  in  1887,  does  not,  by  reason  of  giving 
power  to  probate  courts  to  settle  disputes  as  to  title  in  proceed- 
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ings  to  sell  real  estate,  give  to  that  court  general  chancery  jurisdic- 
tion so  that  all  remedies  open  in  a  chancery  court  nay  be  had  there 

3.  Same — probate  court  has  no  power  to  compel  a  purchaser  to 
complete  his  bid  in  proceeding  to  sell  real  estate.  The  power  to 
compel  specific  performance  by  contempt  proceedings  is  the  high- 
est power  given  an  equity  court,  and  as  a  probate  court  does  not 
have  general  chancery  jurisdiction  it  is  without  power  to  compel 
a  purchaser  at  an  administrator's  sale  of  real  estate  to  complete 
his  bid  and  pay  the  same  to  the  estate  but  it  should  proceed  to  a 
re-sale  of  the  premises,  leaving  the  estate  to  other  remedies  against 
the  purchaser. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — ^heard  in  that  court  on  writ  of  error  to  the  Probate 
Court  of  Cook  county ;  the  Hon.  Henry  Horner,  Judge, 
presiding. 

Campbell  &  Fischer,  and  Matthias  Concannon,  for 
plaintiff  in  error. 

C.  Oscar  Carlson,  for  defendant  in  error. 

Mr.  Chief  Justice  Stone  delivered  the  opinion  of  the 
court : 

The  probate  court  of  Cook  county  ordered  Alexander 
W.  Hannah,  plaintiff  in  error  here,  within  forty  days  from 
the  date  of  the  order,  to  pay  to  the  estate  of  Otto  C.  Meins- 
hausen, deceased,  the  sum  of  $9000,  as  the  balance  of  a 
bid  made  by  Hannah  at  the  administrator's  sale  of  real  es- 
tate to  pay  debts  of  Meinshausen.  On  appeal  to  the  Ap- 
pellate Court  this  order  was  affirmed.  The  case  comes  here 
by  certiorari. 

The  facts  upon  which  the  order  was  entered  are  these: 
The  administrator  of  the  estate  of  Otto  C.  Meinshausen 
petitioned  the  probate  court  for  leave  to  sell  the  equity  of 
redemption  in  certain  real  estate  to  pay  debts  of  the  de- 
ceased. It  appears  that  the  real  estate  in  question  was  in- 
cumbered with  a  mortgage,  which  had  been  foreclosed  and 
the  property  sold  at  foreclosure  sale,  so  that  the  only  in- 
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» 
terest  which  might  be  sold  by  the  administrator  was  the 
equity  of  redemption.  The  probate  court  ordered  the  sale 
of  the  equity  of  redemption  in  the  property  in  accordance 
with  the  prayer  of  the  administrator's  petition.  Plaintiff 
in  error  was  a  bidder  at  the  sale  and  bought  the  equity  of 
redemption  for  the  sum  of  $10,000,  paying  $1000  in  cash 
therefor.  He  refused  to  complete  his  bid,  however,  and 
demanded  back  his  payment  of  $1000  on  the  ground  that 
while  the  administrator  had  advertised  the  property  as  un- 
incumbered save  for  the  mortgage  that  had  been  foreclosed, 
the  facts  were  that  there  were  two  other  judgment  liens 
against  the  property,  held  by  persons  not  made  parties  to 
the  petition  of  the  administrator  to  sell  these  lands,  it  be- 
ing further  contended  by  plaintiff  in  error  that  as  the  pro- 
bate court  had  ordered  this  sale  made  subject  only  to  the 
lien  of  the  foreclosed  mortgage,  he,  plaintiff  in  error,  had 
a  right  to  rely  upon  such  information  and  order  and  should 
not  be  required  to  complete  his  bid.  It  appears  that  con- 
siderable time  elapsed  between  the  approval  of  the  sale  of 
the  property  to  plaintiff  in  error  and  his  final  refusal  to 
complete  the  sale,  during  which  time  negotiations  looking 
to  the  satisfaction  of  the  judgment  liens  were  carried  on. 

We  are  met  at  the  outset  in  this  case  by  the  contention 
of  plaintiff  in  error  that  the  probate  court  does  not  have 
power  to  compel  the  completion  of  the  bid  by  plaintiff  in 
error;  that  such  power  rests  only  in  the  broad  equitable 
powers  of  courts  of  general  chancery  jurisdiction.  On  the 
other  hand,  it  is  contended  by  the  defendant  in  error  that 
section  loi  of  the  act  in  relation  to  the  administration  of 
estates,  under  which  the  petition  and  order  of  sale  were  filed, 
is  sufficiently  broad  to  grant  to  the  probate  court  general 
chancery  power  to  proceed  for  contempt  against  a  bidder 
who  refuses  or  fails  to  complete  his  bid. 

Probate  courts  are  not  courts  of  general  chancery  juris- 
diction. The  jurisdiction  of  such  courts  is  fixed  by  sec- 
tion 6  of  the  constitution  and  the  acts  of  the  legislature 
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passed  in  pursuance  thereof.  The  constitution  provides  that 
said  courts,  when  estabHshed,  shall  have  original  jurisdic- 
tion in  all  probate  matters, — ^the  settlement  of  estates  of 
deceased  persons,  the  appointment  of  guardians  and  con- 
servators and  settlement  of  their  accounts,  etc.  The  act  of 
1877  providing  for  the  establishment  of  probate  courts  con- 
ferred jurisdiction  on  those  courts  in  the  language  of  the 
constitution,  and  it  has  been  held  that  while  the  probate 
courts  may,  within  the  limits  of  the  jurisdiction  conferred, 
exercise  chancery  powers,  they  are  not  given  general  chan- 
cery powers  and  are  not  courts  of  general  equity  jurisdic- 
tion. (People  V.  Seelye,  146  111.  189;  Davis,  Cory  &  Co. 
v.  Chicago  Dock  Co.  129  id.  180;  Preston  v.  Spatdding, 
120  id.  208.)  If  the  probate  court  in  this  case  has  juris- 
diction to  enter  the  order  complained  of  here,  it  must  be 
by  reason  of  the  provisions  of  section  loi  of  the  Adminis- 
tration act,  as  that  act  was  amended  in  1887.  That  section 
is  as  follows : 

"Sec.  loi.  Such  application  shall  be  docketed  as  other 
causes,  and  the  petition  may  be  amended,  heard  or  contin- 
ued for  notice  or  other  cause,  and  the  practice  in  such  cases 
shall  be  the  same  as  in  cases  in  chancery.  The  court  may 
direct  the  sale  of  such  real  estate,  disincumbered  of  all 
mortgage,  judgment  or  other  money  liens  that  are  due,  and 
may  provide  for  the  satisfaction  of  all  such  liens  out  of 
the  proceeds  of  the  sale,  and  may  also  settle  and  adjust  all 
equities  and  all  questions  of  priority  between  all  parties  in- 
terested therein;  and  may  also  investigate  and  determine 
all  questions  of  conflicting  or  controverted  titles  arising  be- 
tween any  of  the  parties  to  such  proceeding,  and  may  re- 
move clouds  from  the  title  to  any  real  estate  sought  to  be 
sold,  and  invest  purchasers  with  a  good  and  indefeasible 
title  to  the  premises  sold.  The  court  may,  with  the  assent 
of  any  mortgagee  of  the  whole  or  any  part  of  such  real 
estate,  whose  debt  is  not  due,  sell  such  real  estate  disin- 
cumbered of  such  mortgage,  and  provide  for  the  payment 
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of  such  mortgage  out  of  the  proceeds  of  such  sale;  and 
may  also,  with  the  assent  of  the  person  entitled  to  an  es- 
tate in  dower,  or  by  the  curtesy,  or  for  life  or  for  years, 
or  of  homestead  to  the  whole  or  in  part  of  the  premises, 
who  is  a  party  to  the  suit,  sell  such  real  estate  with  the  rest." 

The  amendment  of  1887  gave  to  probate  courts  the 
power  to  investigate  and  determine  questions  of  conflicting 
or  controverted  titles  arising  between  the  parties  to  the 
proceeding  and  to  remove  clouds  from  title.  Prior  to  the 
amendment  of  1887  these  courts  did  not  possess  such  power, 
though  section  10 1  was  otherwise,  in  substance,  as  the  pres- 
ent act.  It  was  held  as  early  as  Moffitt  v.  Moffitt,  69  111. 
641,  that  a  petition  to  sell  real  estate  to  pay  debts  of  a  de- 
ceased person  was  not  a  chancery  proceeding.  It  cannot 
be  doubted  that  prior  to  the  amendment  of  1887  a  probate 
court  was  without  power  to  enforce  by  contempt  proceed- 
ings the  specific  performance  of  a  bid  at  an  administrator's 
sale  to  pay  debts.  The  question  arises  whether  or  not  the 
amendment  of  1887,  giving  to  that  court  jurisdiction  to  set- 
tle disputes  as  to  title  and  to  clear  title,  made  the  proceed- 
ing one  of  general  chancery  jurisdiction,  so  that  the  court 
may  by  contempt  proceedings  enforce  the  bid, — in  other 
words,  whether  or  not  section  loi  as  amended  confers  gen- 
eral chancery  powers  upon  the  probate  court. 

It  was  held  in  Lynn  v.  Lynn,  160  111.  307,  that  by  rea- 
son of  the  fact  that  the  amendment  of  1887  conferred  on 
the  probate  court  power,  in  cases  of  this  character,  to  settle 
equities  and  questions  of  priority  and  to  investigate  and  de- 
termine questions  of  conflicting  titles  between  parties  and 
remove  clouds,  an  application  to  sell  land  to  pay  debts  may 
properly  be  regarded  as  a  chancery  proceeding  within  the 
meaning  of  section  8  of  the  Appellate  Court  act,  which  pro- 
vides for  appeals  to  the  Appellate  Court  in  "any  suit  or 
proceeding  at  law  or  in  chancery."  In  Clayton  v.  Clayton, 
250  111.  433,  the  court,  in  construing  section  lOi,  held  that 
"said  section  provides  that  the  practice  in  such  cases  shall 
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be  the  same  as  in  courts  of  chancery,  and  evidently  the  leg- 
islature has  attempted  to  confer  general  chancery  powers 
upon  the  county  and  probate  courts  in  all  proceedings  of 
this  character."  In  Therens  v.  Therens,  267  111.  592,  the 
ruling  laid  down  in  the  Clayton  case  was  qualified  by  the 
holding  that  "what  is  there  said,  however,  [referring  to  the 
Clayton  ccw^,]  had  reference  to  the  powers  of  county  and 
probate  courts  to  settle  questions  of  controverted  title,  as 
provided  in  the  amendment  of  1887  to  section  loi,  and 
the  only  questions  decided  were  whether  the  probate  court, 
in  a  proceeding  to  sell  real  estate  to  pay  debts,  had  power 
to  adjust  the  equities  between  an  attaching  creditor  of  one 
of  the  heirs  of  the  decedent  and  the  grantee  of  such  heir 
in  the  real  estate  sought  to  be  sold,  and  whether  in  such 
case  a  freehold  was  involved."  Therens  v.  T  her  ens y  supra, 
held  that  a  proceeding  to  sell  real  estate  in  the  probate 
court  was  not  a  chancery  proceeding  so  as  to  make  appli- 
cable section  19  of  the  act  to  regulate  practice  in  courts  of 
chancery,  which  provides  that  one  who  has  not  been  served 
with  summons  or  a  copy  of  the  bill  may  appear  within  three 
years  after  decree  is  entered  and  petition  to  be  heard  touch- 
ing the  matters  of  the  decree.  This  court  held,  in  effect, 
in  the  Therens  case  that  it  was  not  the  intention  of  the 
legislature  to  confer  chancery  powers  upon  the  county  and 
probate  courts,  except  in  so  far  as  those  powers  may  be 
enumerated  in  section  loi. 

It  is  well  settled  that  probate  courts  are  creatures  of 
the  statute  and  do  hot  have  any  powers  except  those  con- 
ferred by  the  statute.  While  said  courts  may  adopt  forms 
of  equitable  proceedings,  they  are  without  general  chancery 
jurisdiction.  (Sebree  v.  Sebree,  293  111.  228.)  The  power 
to  compel  specific  performance  by  contempt  proceedings  is 
of  the  highest  power  given  an  equity  court.  It  cannot  be 
doubted  that  if  the  probate  court  has  jurisdiction  to  order 
specific  performance  here,  it  has  power  to  compel  compli- 
ance with  such  order  by  contempt  proceedings.    The  peti- 
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tion  to  compel  plaintiff  in  error  to  complete  his  bid  was  not 
based  upon  the  violation  of  any  order  of  the  court  by  plain- 
tiff in  error,  and  while  it  has  been  held  that  in  partition 
cases  in  the  circuit  court,  which  is  a  court  of  general  chan- 
cery jurisdiction,  completion  of  a  bid  may  be  enforced  by 
contempt  proceedings,  (  Wakefield  v.  Wakefield,  256  111.  296, 
and  cases  cited,)  it  has  never  been  held  that  such  power  ex- 
ists in  a  court  which  does  not  have  general  chancery  juris- 
diction, and  we  are  of  the  opinion  that  section  loi  does 
not,  by  reason  of  giving  power  to  the  probate  court  to  set- 
tle disputes  as  to  title  and  to  clear  title,  give  to  that  court 
general  chancery  jurisdiction  so  that  all  remedies  open  in 
a  chancery  court  may  be  had  there.  We  are  of  opinion, 
therefore,  that  the  probate  court  was  without  power  to  com- 
pel plaintiff  in  error  to  complete  his  bid  but  should  have 
proceeded  to  a  re-sale  of  the  premises.  Defendant  in  error 
contends  that  to  have  done  this  would  have  defeated  the 
purpose  of  the  sale,  as  the  parties  had  consumed  most  of 
the  period  of  redemption  in  endeavoring  to  adjust  the  ques- 
tions arising  over  the  judgment  liens.  While  that  may  have 
been  the  result,  yet  it  is  a  situation  which  does  not  change 
the  law,  and  that  fact,  even  if  it  be  a  fact,  does  not  confer 
upon  the  probate  court  jurisdiction  not  given  it  by  law. 

There  are  numerous  other  questions  arising  in  this  case, 
but  since  the  view  we  take  of  this  question  disposes  of  the 
matter  it  is  not  necessary  to  consider  them. 

We  are  not  to  be  understood  as  holding  that  there  is 
no  liability  on  the  part  of  plaintiff  in  error  for  his  refusal 
to  complete  his  contract.  What  we  do  hold  is  that  the  pro- 
bate court  is  without  power  to  compel  specific  performance 
of  the  bid  made. 

The  judgment  of  the  Appellate  Court  and  the  order  of 
the  probate  court  are  reversed  and  the  cause  remanded  to 
the  probate  court  for  further  proceedings  not  inconsistent 
with  the  views  herein  expressed. 

Reversed  and  remanded. 
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(No.  13606. — ^Appellate  Court  reversed;  superior  court  affirmed.) 

The  Victor  Chemical  Works,  Defendant  in  Error,  vs. 
Ellsworth  Iliff  et  al.  Plaintiffs  in  Error. 

Opinion  filed  October  22,  IQ21 — Rehearing  denied  Dec,  7,  1921, 

1.  Trade  secrets — ivhat  trade  secret  zviU  he  protected.  A  trade 
secret  which  will  be  protected  by  injunction  is  a  secret  plan  or 
process,  tool,  mechanism  or  compound  known  only  to  its  owner  and 
those  of  his  employees  to  whom  it  is  necessary  to  confide  it 

2.  Same — what  is  not  a  trade  secret,  A  process  which  is  com- 
monly known  is  not  a  trade  secret  and  will  not  be  protected  by  in- 
junction, even  though  the  manufacturer,  in  making  use  of  the 
process,  produces  a  product  superior  to  that  of  any  other  on  the 
market  because  of  the  mechanical  skill  in  handling  the  product 
through  the  various  stages  of  its  manufacture. 

3.  Same — what  is  not  proof  of  a  secret  process.  Proof  of  the 
many  precautions  taken  by  a  company  to  prevent  the  disclosure  of 
its  method  of  manufacturing  a  chemical  product  may  tend  to  prove 
that  the  process  employed  is  a  trade  secret;  but  such  proof,  alone, 
cannot  be  held  to  establish  that  the  process  is  secret  when  it  is 
known  and  used  by  the  outside  world  and  the  product  can  be  suc- 
cessfully manufactured  by  use  of  published  chemical  literature  on 
the  subject. 

4.  Same — an  employee  may  be  enjoined  from  disclosing  trade 
secrets.  A  court  of  equity  will  restrain  an  employee  from  mak- 
ing disclosures  or  using  trade  secrets  communicated  to  him  in  the 
course  of  a  confidential  employment,  particularly  where  he  has  con- 
tracted not  to  do  so ;  and  persons  who  induce  such  disclosures  by 
an  employee  knowing  that  he  is  under  contract  not  to  disclose  or 
under  such  confidential  relation  will  likewise  be  restrained  from 
making  use  of  the  information  so  obtained. 

5.  Same — what  complainant  must  prove  to  enjoin  use  of  alleged 
secret  process.  To  warrant  an  injunction  against  a  former  em- 
ployee from  making  use  of  an  alleged  secret  process  which  he  used 
while  in  the  complainant's  employ,  the  burden  is  on  the  complain- 
ant to  prove  that  it  was  using  the  process  and  that  it  was  a  trade 
secret;  that  it  was  of  value  to  it  in  the  conduct  of  its  business; 
that  by  reason  of  discovery  or  ownership  it  had  the  right  to  use 
the  trade  secret;  and  that  the  secret  was  communicated  to  the  de- 
fendant while  he  was  employed  by  the  complainant  in  a  confiden- 
tial position,  under  such  circumstances  as  to  make  it  inequitable 
and  unjust  for  him  to  disclose  the  secret  and  make  use  of  it  to 
the  complainant's  prejudice. 


Dec.  '21.]     Victor  Chemical.  Works  v.  Ilifp.  533 

6.  Same — when  use  of  trade  secret  cannot  be  enjoined.  An  in- 
junction against  the  breach  of  a  negative  covenant  in  any  case  is, 
in  effect,  enforcing  specific  performance,  and  as  the  principles  upon 
which  such  an  injunction  and  specific  performance  are  granted  are 
in  the  main  the  same,  particularly  as  to  proof  of  irreparable  injury, 
a  complainant  chemical  company  will  not  be  entitled  to  an  injunc- 
tion to  prevent  a  former  employee  from  using  a  secret  process, 
which  the  company  ceased  to  use  before  bringing  suit. 

7.  Same — when  contract  of  employment  is  in  restraint  of  trade. 
A  contract  of  employment  which  prohibits  an  employee  from  di- 
rectly or  indirectly  giving  any  person  any  information  in  regard 
to  the  whole  or  any  part  of  the  plant  or  processes  of  manufacture 
of  the  employer,  and  from  doing  anything  which  might  injure,  by 
competition  or  otherwise,  the  business  of  the  employer,  his  suc- 
cessors or  assigns,  and  which  is  unlimited  as  to  time  and  place, 
is  a  contract  in  restraint  of  trade,  where  the  employer  has  no  trade 
secrets  which  he  is  entitled  to  protect. 

Writ  of  Error  to  the  First  Branch  Appellate  Court 
for  the  First  District ; — heard  in  that  court  on  appeal  from 
the  Superior  Court  of  Cook  county;  the  Hon.  Charles 
M.  FoELL,  Judge,  presiding. 

Cooke,  Sullivan  &  Ricks,  and  Donald  H.  Mann, 
(George  A.  Cooke,  Homer  D.  Dines,  and  Edward  H. 
Fiedler,  of  counsel,)  for  plaintiffs  in  error. 

Butler,  Lamb,  Foster  &  Pope,  (Herbert  Pope,  Rus- 
sell Wiles,  Cornelius  Lynde,  Ralph  C.  Blaha,  Harry 
E.  Kelly,  Fletcher  Lewis,  and  Karl  D.  Loos,  of  coun- 
sel,) for  defendant  in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

The  defendant  in  error,  the  Victor  Chemical  Works, 
filed  in  the  superior  court  of  Cook  county  its  bill  praying 
the  court  to  enjoin  the  plaintiffs  in  error,  Ellsworth  Iliff, 
C.  M.  Bruff,  John  Flaig  and  the  Iliff-Bruff  Chemical  Com- 
pany, from  in  any  manner,  directly  or  indirectly,  disclos- 
ing to  any  person  or  corporation,  or  using  for  their  own 
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benefit,  any  knowledge  or  information  relating  to  the 
plant,  machinery,  appliances,  methods,  processes,  formulae 
or  business  of  the  complainant  pertaining  to  the  manufac- 
ture and  sale  of  phosphates,  and  from  engaging  in  or  becom- 
ing interested,  directly  or  indirectly,  as  individuals,  partners, 
stockholders,  shareholders,  directors,  officers,  clerks,  prin- 
cipals, agents,  employees,  trustees,  lenders  of  money,  bond- 
holders, or  in  any  otlier  relation  or  capacity  whatsoever,  in 
or  about  the  business,  other  than  that  of  complainant,  of 
buying,  manufacturing  or  selling  phosphates  within  the 
United  States  or  Canada.  It  was  alleged  in  the  bill  that 
Iliff,  while  in  the  employ  of  the  complainant  and  imder  con- 
tract with  it  of  January  26,  1903,  not  to  disclose  anything 
in  regard  to  the  plant  or  processes  of  the  complainant,  had 
joined  with  C.  M.  Bruflf  and  John  Flaig  in  organizing  the 
Iliff-Bruflf  Chemical  Company  and  establishing  at  Hoopes- 
ton,  Illinois,  a  competitive  business.  The  contract  is  set 
out  in  the  bill  in  hcvc  verba,  and  recites  that  complainant 
desires  to  employ  Iliff  and  that  he  desires  to  take  employ- 
ment as  foreman  with  complainant,  and  the  covenants  there- 
in are  in  these  words : 

*'Pirst — The  party  of  the.  first  part  hereby  so  employs 
the  party  of  the  second  part,  and  agrees  to  pay  him  seventy- 
five  (75)  dollars  per  month  on  the  last  day  of  each  calendar 
month,  such  employment  to  continue  subject  to  termina- 
tion by  either  party  upon  reasonable  notice. 

"Second — The  party  of  the  second  part  agrees  at  all 
times  to  devote  his  whole  time  and  attention  to  the  busi- 
ness of  the  party  of  the  first  part;  to  discharge  faithfully 
the  duties  of  said  employment;  to  do  his  best  to  perfect 
and  improve  on  the  processes,  machinery,  tools  and  appli- 
ances used  in  the  business;  to  fully  disclose  to  and  inform 
the  proper  representative,  and  him  only,  of  the  party  of 
the  first  part  of  all  improvements  or  discoveries  made  by 
him,  or  which  he  thinks  by  further  investigation  or  experi- 
ment might  be  made,  relating  to  or  which  might  be  useful 
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in  connection  with  the  business  of  the  party  of  the  first 
part,  and  on  request  to  sign  any  and  all  papers  which  the 
party  of  the  first  part  may  by  counsel  be  advised  are  nec- 
essary or  proper  to  assure  and  secure  to  the  party  of  the 
first  part  the  full  and  exclusive  right  to  such  improvements, 
discoveries  or  inventions,  and  also  not  at  any  time,  either 
during  or  subsequent  to  such  employment,  directly  or  in- 
directly, to  give  any  person  any  information  in  regard  to 
the  whole  or  any  part  of  the  plant  or  processes  of  the  party 
of  the  first  part,  and  not  to  aid  or  do  anything  which  might 
injure,  by  competition  or  otherwise,  the  party  of  the  first 
part,  its  successors  or  assigns,  in  its  said  business,  but,  on 
the  contrary,  at  all  times  to  do  all  he  can  to  prevent  other 
persons  from  obtaining  information  of  the  whole  or  any 
part  of  the  said  plant  or  processes." 

Complainant  also  alleged,  in  substance,  that  during  the 
time  Iliflf  was  employed  by  it,  it  discovered  at  very  great 
expense,  and  became  and  is  the  owner  of,  original  and 
secret  formulae,  methods,  processes  and  appliances  only 
known  and  used  by  it  and  certain  of  its  employees  in  the 
manufacture  of  phosphates;  that  during  Iliflf's  employment, 
and  while  relying  on  his  agreement  to  guard  and  protect 
the  interests  and  property  of  complainant,  he  was  allowed 
by  it  free  access  to  the  whole  plant,  the  records  of  the  re- 
search work  and  experiments,  and  was  given  information 
and  knowledge  of  the  new  and  secret  discoveries,  re-actions, 
methods,  processes  and  appliances  so  tliat  he  might  use  the 
same  as  employee  and  for  the  benefit  of  complainant ;  that 
by  reason  of  such  knowledge  he  became  skilled  in  the  manu- 
facture of  phosphates  and  the  otlier  products  of  complain- 
ant; that  all  of  such  information  was  imparted  and 'con- 
fided to  Iliff  on  the  faith  and  reliance  aforesaid  and  was  and 
is  secret  and  confidential  and  was  at  all  times  so  understood 
by  him,  and  that  irreparable  injury  will  be  suffered  by  com- 
plainant if  he  be  permitted  to  disclose  or  use  such  knowl- 
edge as  a  competitor  or  for  a  competitor  of  complainant 
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The  answer  denied  the  existence  of  any  such  secret  pro- 
cesses owned,  held  or  used  by  complainant,  and  there  was  a 
hearing  in  private,  behind  locked  doors,  before  the  chan- 
cellor, who  dismissed  the  bill  for  want  of  equity.  Upon 
appeal  to  the  Appellate  Court  for  the  First  District  that 
court  in  its  decision  held  complainant  was  not  entitled  to 
an  injunction  against  defendants  restraining  them  from  en- 
gaging or  becoming  interested  in  the  business  of  buying, 
manufacturing  or  selling  phosphates  but  was  entitled  to 
the  other  relief  prayed,  and  reversed  the  decree,  with  direc- 
tions to  proceed  in  harmony  with  the  views  so  expressed 
A  writ  of  certiorari  was  granted  by  this  court  for  a  review 
of  the  record  on  error. 

The  bill  did  not  specify  or  describe  any  particular 
method,  process  or  appliance  owned  or  used  by  defendant 
in  error.  On  the  hearing  it  introduced  in  evidence  a  paper 
marked  exhibit  6,  entitled,  "The  lime  process  for  neutral- 
izing free  phosphoric  acid."  The  exhibit  describes  that 
process  in  this  language : 

"Two-thousand  pounds  of  concentrated  hot  phosphatic 
liquor  containing  a  substantial  per  cent  of  free  phosphoric 
acid  are  run  into  a  suitable  mixing  machine.  In  order  to 
obtain  the  best  results  the  temperature  of  the  phosphatic 
liquor  used  should  be  at  least  70  degrees  C.  If  the  liquor 
is  weaker  than  48  degrees  Be.,  or  an  amount  of  free  phos- 
phoric acid  is  below  forty-three  per  cent,  we  do  not  get  as 
good  a  re-action  between  the  liquor  and  lime,  which  results 
in  much  less  evaporation  of  water  or  steam  and  conse- 
quently a  wetter  batch.  If  substantially  all  the  phosphoric 
content  in  the  liquor  is  in  the  form  of  free  phosphoric  acid 
(H3PO4)  and  of  a  Be.  of  approximately  48  to  55  degrees, 
it  is  not  necessary  to  use  a  hot  liquor  but  good  re-action  will 
be  obtained  by  using  a  cold  liquor.  To  this  hot  liquor  (cold 
under  the  circumstances  last  named)  add  slowly  about  250 
pounds,  more  or  less,  as  required,  of  freshly-burned  un- 
slaked lime,   (CaO,)   or  the  liquor  may  be  added  to  the 
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lime  if  desired.    The  amount  of  lime  necessary  is  arrived 
at  by  determining  the  percentage  of  free  phosphoric  acid  in 
the  liquor  and  then  calculating  the  amount  of  lime  required 
to  neutralize  the  free  phosphoric  acid  in  the  2000  pounds 
of  this  liquor.     As  soon  as  they  are  brought  together  in 
the  mixer  there  results  a  vigorous  re-action  between  the 
caustic  lime  and  the  phosphoric  acid,  which  re-action  results 
in  a  great  deal  of  heat.    This  heat  serves  to  convert  into 
steam  a  large  percentage  of  the  free  water  present  in  the 
batch,  thus  leaving  the  batch  at  the  conclusion  of  the  re- 
action in  a  much  drier  condition  than  by  tlie  use  of  any 
other  re-agent.    The  lime  used  is  preferably  broken  up  to 
the  size  of  a  large  walnut  or  small  egg  and  should  be  of 
a  high  degree  of  purity  in  order  to  facilitate  a  more  ready 
re-action  with  the  phosphoric  acid.     Not  over  three  or 
four  per  cent  of  slaked  lime  (Ca02H2)  should  be  present, 
as  a  higher  amount  than  this  reduces  the  heat  accompany- 
ing the  re-action,  thus  cutting  down  considerably  the  water 
evaporation  and  not  producing  as  dry  a  batch.     The  mix- 
ing machine  is  agitated  slowly  at  first  until  the  vigorous  boil- 
ing accompanying  the  re-action  has  ceased,  when  the  ma- 
chine is  agitated  rapidly  imtil  the  batch  has  become  thick 
and  is  somewhat  cooled,  indicating  that  re-action  is  com- 
plete.   This  should  not  require  more  than  an  hour.    At  the 
beginning  of  the  re-action  a  small  amount  of  sodium  chlor- 
ate should  be  present  in  the  batch  in  order  to  eliminate  or- 
ganic matter.   The  high  temperature  of  the  re-action,— one 
of  the  marked  advantages  of  the  use  of  caustic  lime, — causes 
oxygen  and  chlorin  to  be  liberated,  which  oxidize,  and  there- 
fore destroy  organic  matter,  thus  producing  a  product  of  a 
whiteness  superior  to  that  of  any  other  method.    The  same 
advantage  of  heat  generated  by  the  use  of  caustic  lime 
would  add  to  the  effectiveness  of  any  other  oxidizing  agent 
which  might  be  used  besides  chlorate  of  soda." 

Complainant  limited  its  evidence  to  the  purpose  of  show- 
ing the  confidential  relationship  existing  between  it  and  Ilifl 
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and  the  relation  he  bore  to  the  firm  of  Petersen  &  Mansar, 
and  to  the  proof  of  tlie  process  described  in -exhibit  6  and 
its  secret  nature.     The  proof  as  thus  limited  was  to  be 
considered  by  the  court  in  determining  the  questions  (i) 
whether  or  not  complainant  was  entitled  to  a  general  in- 
junction against  engaging  in  the  phosphate  business  at  all; 
and  (2)  whether  or  not  it  was  entitled  to  a  specific  injunc- 
tion against  disclosure  of  the  re-agent  and  process  described 
in  exhibit  6.     Complainant  refused  to  submit  any  evidence 
of  any  other  secret  process  it  might  have,  but  argued  that 
on  proof  of  the  secret  process  submitted  and  such  confiden- 
tial relation  it  would  claim  a  right  to  relief  as  to  any  secret 
process  it  might  have  and  also  to  the  general  injunction 
aforesaid.    The  court  allowed  the  complainant  to  so  limit 
its  proof  and  the  issues  without  consent  of  the  defendants 
to  such  limitation,  and  refused  them  the  privilege  of  cross- 
examination  or  proof  upon  any  matters  not  strictly  within 
such  limitation,  and  entered  an  order,  over  defendants'  ob- 
jection,  enjoining  and  prohit)'ting  them,  their  attorneys, 
clerks,  servants  and  all  others  acting  for  them,  until  further 
order  of  the  court,  from  directly  or  indirectly  disclosing  any 
process,  compositions  of  matter,  or  any  new  and  useful  im- 
provement thereof,  described  in  exhibit  6,  including  the 
disclosures  to  experts  or  facts  witnesses  produced  at  or  dur- 
ing the  taking  of  proof  at  the  trial,  but  excepting  there- 
from defendants'  solicitors  or  counsel. 

The  evidence  discloses  the  following  facts :  The  Victor 
Chemical  Works  was  organized  as  a  corporation  in  1902 
and  purchased  the  plant  and  business  of  Petersen  &  Mansar, 
manufacturers  of  phosphates.  Ellsworth  Iliff  had  been  in 
the  employ  of  Petersen  &  Mansar  for  about  three  years,  and 
by  the  aid  of  a  chemist  was  able  to  make  phosphates  when 
the  firm  sold  its  business  to  the  Victor  Chemical  Works  but 
not  by  the  process  disclosed  in  exhibit  6.  He  was  employed 
by  the  Victor  Chemical  Works  in  the  early  part  of  January, 
1903,  and  became  foreman  in  charge  of  the  manufacturing 
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processes,  and  continued  in  that  capacity  until  he  quit  the 
-work,  July  8,  19 14.  He  saw  and  became  familiar  with  all 
the  processes  of  that  company  before  he  left  it  and  became 
a  very  efficient  and  valuable  employee.  He  had  access  to  the 
laboratory  and  voluntarily  made  some  tests  to  discover  and 
improve  the  processes  in  use  there,  and  was  receiving  $75 
per  month  for  his  services  at  and  before  the  time  he  signed 
the  written  contract  aforesaid.  John  Flaig  was  employed 
by  the  Victor  Chemical  Works  about  March,  1903,  as  a 
laborer,  and  became  a  foreman  of  the  labor  employees  and 
later  general  foreman,  with  the  duty  to  instruct  the  other 
foremen  of  labor  and  to  see  that  the  work  was  done  properly. 
He  left  his  employment  in  July,  1914,  and  thereafter  Iliff 
and  he  and  Bruff,  who  knew  nothing  about  the  business  of 
manufacturing  phosphates,  organized  the  Iliff-Bruff  Chemi- 
cal Company,  which  established  and  operated  a  phosphate 
factory  at  Hoopeston,  Illinois,  and  employed  the  same  pro- 
cess and  method  of  making  monocalcium  phosphate  as  that 
described  in  exhibit  6  aforesaid. 

One  of  the  products  produced  by  complainant  at  its 
factory  in  Chicago  is  monocalcium  phosphate,  used  in  the 
manufacture  of  baking  powders  and  self-rising  mill  prod- 
ucts, and  in  the  year  1914  it  produced  about  sixty  per  cent 
of  that  product  manufactured  in  the  United  States.  Its 
claim  is  that  it  discovered  the  process  described  in  exhibit  6 
in  April,  1912,  for  manufacturing  monocalcium  phosphate, 
and  that  it  is  the  owner  of  the  process,  and  that  it  is  a  secret 
process  unknown  to  anyone  and  has  never  been  used  by 
others  except  it  and  the  Iliff-Bruff  Chemical  Company,  and 
that  the  latter  company  learned  it  only  through  Iliff,  who 
obtained  the  knowledge  thereof  while  holding  a  confidential 
relation  with  complainant  and  under  contract  to  keep  the 
process  secret  and  not  to  engage  in  the  manufacture  or  sale 
of  complainant's  product  except  with  it,  and  that  the  other 
defendants  had  notice  of  such  relationship  and  contract. 
The  evidence  does  disclose  that  complainant  first  began 
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manufacturing  monocalciutn  phosphate  by  Ae  process  de- 
scribed in  exhibit  6  about  April,  1912,  and  that  it  continued 
to  so  use  that  process  until  shortly  before  Iliff  left  its  em- 
ploy, when  it  abandoned  it,  temporarily  at  least,  and  was  not 
using  that  process  when  this  suit  was  begun.  The  evidence 
further  shows  that  it  returned  to  the  use  of  this  process 
some  time  after  the  suit  was  begun  and  was  using  it  at  the 
time  of  the  trial. 

Two  of  the  main  defenses  relied  on  by  defendants  are, 
that  the  process  described  in  exhibit  6  was  a  matter  of  com- 
mon knowledge  and  had  been  discovered  and  used  in  the 
manufacture  of  monocalcium  phosphate  before  its  use  by 
complainant;  and  that  Iliff  was  the  first  discoverer  of  the 
process  at  complainant's  plant,  and  that  it  is  not  the  owner 
of  the  process  and  has  no  equitable  right  to  it  or  to  have 
Iliff  or  any  of  the  defendants  enjoined  from  using  it  The 
lower  court  found  for  the  defendants  upon  the  first  of  these 
two  propositions,  and  after  considering  all  the  evidence  in 
the  case  we  are  satisfied  that  the  weight  of  the  evidence  sus- 
tains the  finding  of  that  court. 

Stripped  of  all  unnecessary  verbiage,  the  process  of  com- 
plainant amounts  to  this:  Two  thousand  pounds  of  con- 
centrated phosphatic  liquor  containing  a  substantial  per  cent 
of  free  phosphoric  acid  are  run  into  a  suitable  mixing  ma- 
chine. To  this  liquor  are  added  slowly  about  250  pounds 
of  unslaked  lime  (CaO).  Not  over  three  or  four  per  cent 
of  slaked  lime  (CaOgHa)  should  be  present,  so  as  not  to 
reduce  the  heat  accompanying  the  re-action  and  to  produce  a 
drier  batch.  The  mixing  machine  is  agitated  slowly  at  first 
until  a  vigorous  boiling  accompanying  the  re-action  has 
ceased,  when  it  is  agitated  rapidly  until  the  batch  has  be- 
come tliick  and  is  somewhat  cooled.  At  the  beginning  of 
the  re-action  a  small  amount  of  sodium  chlorate  is  added  to 
the  batch  to  eliminate  organic  matter.  From  evidence  pro- 
duced by  complainant  and  from  language  used  in  exhibit  6 
we  learn  that  complainant  used  in  its  process  either  hot  or 
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cold  phosphatic  liquor,  depending  on  the  specific  gravity  or 
degrees  Baume  of  the  liquor ;  also  that  in  this  process  com- 
plainant used  phosphatic  liquor  ranging  from  30  degrees 
Baume  or  less  to  about  57  degrees  Baume.  It  was  the  intent 
of  the  complainant  to  use  liquor  not  weaker  than  48  degrees 
Baume  and  in  which  the  free  phosphoric  acid  was  not  below 
43  per  cent  to  get  good  re-action  and  good  results  from  it 
and  the  lime,  but  it  was  not  always  able  to  use,  and  did  not 
always  use,  liquor  of  that  special  content  and  strength.  The 
amount  of  lime  to  be  used  for  2000  pounds  of  the  liquor  is 
not  necessarily  just  250  pounds  or  any  other  specific  number 
of  poimds.  We  learn  from  the  evidence  of  the  complainant 
that  the  amount  of  lime  not  only  depends  upon  the  amount 
and  strength  of  the  liquor  but  also  upon  the  quality  and 
purity  of  the  lime,  which  are  not  always  the  same.  Its 
attempt  was  to  obtain  in  the  market  freshly-burned  lime  of 
the  purest  and  best  quality  and  as  free  as  possible  from  im- 
purities, so  the  amount  of  lime  for  every  batch  was  deter- 
mined by  a  mathematical  process  after  the  liquor  and  the 
lime  had  been  tested  and  their  qualities  reported  by  the 
chemist  employed  by  complainant.  The  actual  proof  is  that 
every  batch  was  thus  tested  and  calculations  made  as  to  the 
relative  amount  of  liquor  and  lime  to  be  used.  It  was  also 
permissible  to  either  add  the  lime  to  the  liquor  or  to  run  the 
liquor  onto  the  lime  after  the  tests  had  been  made.  Sodium 
chlorate  is  later  added  to  the  mixture  for  the  sole  purpose 
of  oxidizing  or  burning  up  the  impurities  in  the  mixture  that 
might  otherwise  be  deposited  in  the  batch  which  contains  the 
monocalciiun  phosphate  in  its  unfinished  stage.  We  also 
learn  from  the  evidence  of  the  complainant  as  well  as  from 
exhibit  6  that  other  oxidizing  agents  than  sodium  chlorate 
might  be  used  with  equally  good  results ;  that  it  is  not  nec- 
essary to  use  just  2000  pounds  of  the  liquor  or  any  other 
number  of  pounds,  but  whatever  number  is  used  the  lime 
must  be  proportioned  as  aforesaid;  that  the  vigorous  re- 
action and  great  amount  of  heat  which  result  from  the 
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mixture  are  merely  the  natural  result,  and  that  by  reason 
thereof  the  mixture  will  boil  over  and  waste  if  the  mixing 
machine  is  not  agitated  slowly  at  first  until  the  vigorous 
boiling  begins  to  cease,  when  the  machine  may  be  agitated 
as  rapidly  as  desired  to  thicken  and  cool  the  batch ;  that  no 
particular  size  of  the  lumps  of  the  lime  was,  in  fact,  used  by 
complainant,  but  varied  from  the  size  of  a  small  egg  or  wal- 
nut to  lumps  weighing  three  or  four  pounds.  There  is  no 
claim  that  the  same  result  would  not  happen  if  the  lumps  of 
lime  were  decreased  to  the  size  of  a  pea  or  even  ground  to 
a  powder.  It  was  claimed  by  complainant  that  if  the  lime 
were  ground  to  a  powder  the  powdered  lime  would  tend  to 
absorb  moisture  and  the  result  of  the  process  be  impaired, 
but  this  is  positively  refuted  by  the  testimony  of  the  defend- 
ants' expert  witnesses. 

Unslaked  lime,  the  symbol  for  which  is  CaO,  is  also 
commonly  known  as  caustic  or  quicklime  and  is  made  and 
sold  in  various  parts  of  this  country  in  various  degrees  of 
purity,  depending  largely  upon  the  manner  in  which  it  is 
burned  and  the  fuel  used  in  burning  it,  as  well  as  upon  the 
contents  of  the  original  rock  which  is  burned  in  the  making 
of  it.  It  is  a  well  known  fact  in  chemistry,  as  shown  by 
the  evidence  and  by  chemical  literature,  that  lime  salts  have 
the  effect  to  neutralize  the  free  acid  in  the  phosphatic  liq- 
uor mentioned  in  exhibit  6.  They  are  therefore  called  re- 
agents. The  re-agents  or  lime  salts  that  have  been  used  in 
this  country  by  chemists  and  manufacturers  of  phosphates, 
as  is  shown  by  the  evidence,  are  unslaked  lime  (CaO), 
hydrated  or  slaked  lime  (CaH202),  carbonate  of  lime 
(CaCOa),  dicalcium  phosphate,  or  dicalcic  (Ca2H2P208) 
and  tricalcium  phosphate  (Ca3P20H). 

The  claim  of  plaintiff  that  the  use  of  unslaked  lime  as  a 
re-agent  was  discovered  by  it  and  was  unknown  and  unused 
as  a  re-agent  by  other  manufacturers  and  chemists  is  over- 
whelmingly disproved  by  the  weight  of  tlie  evidence  in  this 
case.    That  claim  was  supported  by  the  testimony  of  August 
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Kochs,  president,  and  Robert  A.  Holbrook,  an  expert  chem- 
ist and  employee  of  complainant  They  admit  by  their  own 
testimony  that  they  were  never  in  any  other  factory  where 
monocalcium  phosphate  was  manufactured  nor  know  that 
other  manufacturers  did  not  employ  that  re-agent.  By  the 
testimony  of  two  expert  chemists,  John  A.  Wesener  and 
W.  E.  Wadman,  witnesses  for  the  defendants,  and  Dr. 
Charles  Ludwig  Kressel,  it  is  abundantly  proved  that  un- 
slaked lime  has  been  used  as  a  re-agent  for  the  purpose 
aforesaid  in  this  country  or  discovered  as  a  re-agent  many 
years  before  complainant's  factory  was  established,  and  that 
chemical  literature  shows  a  discovery  as  far  back  as  1875 
or  earlier.  It  is  unnecessary  to  discuss  the  evidence  in  detail 
in  the  record  on  that  question,  as  there  absolutely  can  be  no 
doubt  that  the  weight  of  the  evidence  is  with  the  defendants 
upon  this  point.  Dr.  Wesener  testified  positively  that  he 
had  made  an  examination  of  chemical  literature  for  the 
purpose  of  ascertaining  what  information  he  could  get  there- 
from as  to  monocalcium  phosphate,  and  found  that  that 
product  had  been  known  to  the  chemical  world  as  early  as 
1846,  and  that  caustic  or  unslaked  lime  is  mentioned  in  the 
history  as  a  re-agent  to  neutralize  the  phosphatic  liquor  in 
the  manufacture  of  that  product.  He  also  testified  that  such 
literature  tells  how  to  make  monocalcium  phosj^ate  by  the 
use  of  unslaked  lime,  and  while  testifying  he  quoted  from  a 
number  of  text  books  to  prove  his  assertion.  He  also  in 
very  positive  terms  gave  it  as  his  opinion  as  an  expert  that 
any  person  who  has  graduated  in  chemistry  from  the  Uni- 
versity of  Michigan,  or  a  like  institution  in  point  of  effi- 
ciency, would  be  able,  before  he  had  any  practical  experi- 
ence in  business,  to  obtain  from  chemical  literature  sufficient 
information  to  make  monocalcium  phosphate  by  the  use  of 
lime  as  a  re-agent.  He  himself  obtained  knowledge  from 
chemical  literature  that  caustic  lime  is  used  in  the  manufac- 
ture of  that  phosphate,  and,  before  he  knew  that  any  manu- 
facturer in  this  country  was  using  lime  as  a  re-agent  in  the 
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manufacture  of  that  product,  he  by  the  use  of  unbaked  lime 
as  a  re-agent  in  the  phosphatic  Uquor  manufactured  mono- 
calcium  phosi^ate,  which  was  a  commercial  product  having 
a  neutralizing  strength  of  76  and  better  and  contained  only 
98/100  of  one  per  cent  of  free  phosphatic  acid,  which  is  a 
high  grade  commercial  product  according  to  the  experts' 
testimony.  He  referred  to  it  as  a  very  perfect  product.  His 
testimony  as  th  the  concentration  of  the  phosphoric  acid 
corresponds  in  substance  to  that  of  tlie  formula  described 
in  exhibit  6,  and  he  states  that  it  should  be  concentrated  so 
as  to  contain  from  35  to  58  per  cent  of  phosphoric  acid. 
He  also  manufactured  monocalcium  phosphate  by  tlie  use  of 
several  other  re-agents  already  named  to  neutralize  the  phos- 
phatic liquor. 

The  testimony  shows  that  the  method  of  combining  the 
various  elements  named  in  exhibit  6  and  milling  or  mix- 
ing them  is  not  secret  and  was  not  first  discovered  by  com- 
I)lainant.  as  contended  by  it.    Dr.  Wadman,  for  the  defend- 
ants, testified  that  he  was  employed  by  the  Hygienic  Chem- 
ical Company  for  nearly  twenty-two  years  as  chemist  and 
superintendent  and  was  employed  before  that  by  the  firm  of 
Heller,  Hirsch  &  Co.,  which  firms  manufactured  calcium 
phosphate,  and  that  he  manufactured  that  product  for  tliem 
from  1889  to  1914,  and  in  its  production  used  all  of  the 
re-agents  heretofore  named,  including  unslaked  lime.     He 
used  the  phosphatic  liquor,  when  using  unslaked  lime,  con- 
centrated in  the  same  manner  and  of  practically  the  same 
strength  as  that  described  in  exhibit  6.     To  use  his  own 
language,  his  personal  practice  was  to  concentrate  his  liquor 
to  46  to  52  degrees  Baume,  and  when  he  used  imslaked  lime 
he  usually  concentrated  it  to  about  50  degrees^  and  to  about 
the  same  degree  when  he  used  slaked  or  carbonate  of  lime, 
and  if  dicalcic  was  used  he  made  it  still  stronger.    He  used 
the  concentrated  liquor  both  hot  and  cold,  and  the  amount 
of  unslaked  lime  that  he  used,  as  was  the  case  with  the 
complainant,  was  determined  after  the  lime  and  liquor  had 
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been  tested,  and  was  proportioned  according  to  the  strength 
and  purity  of  each.  He  used  a  mill  or  mixing  machine  to 
mix  or  mill  the  product  as  did  complainant,  and  also  used 
the  same  oxidizer,  sodium  chlorate,  and  he  describes  the  re- 
sults of  the  batch  in  the  mixing  machine  as  to  heat  and 
boiling  as  does  complainant.  The  main  difference  between 
his  manufacturing  of  the  product  and  that  of  the  complain- 
ant is  that  he  varied  his  methods  of  oxidizing  his  product. 
Sometimes  he  would  use  his  oxidizer  before  combining  the 
liquor  and  the  lime  and  sometimes  he  would  add  it  in  the 
mixer,  as  did  complainant.  He  generally  used  his  unslaked 
lime  pulverized  and  sometimes  he  would  add  pulverized  lime 
to  his  product  after  he  had  taken  it  out  of  the  mill  for  per- 
fecting and  drying  the  completed  product.  So  far  as  com- 
plainant's process  is  concerned,  every  feature  and  principle 
of  it  was  known  and  used  by  this  witness  and  his  companies 
about  twenty-three  years  before  it  was  used  by  complainant, 
and  he  made  a  commercial  product  that  tested,  according  to 
his  method  of  calculation,  about  65,  which,  according  to 
other  methods  of  calculation,  would  be  a  test  of  70  or  more, 
and  even  as  high  as  80,  and  containing  only  about  three- 
fourths  of  one  per  cent  of  free  phosphoric  acid.  Any  mono- 
calcium  phosphate  containing  less  than  two  per  cent  of  free 
phosphoric  acid  and  a  testing  strength  as  high  as  Dr.  Wad- 
man's  product  is  considered  by  the  experts  a  high-grade 
commercial  article. 

The  testimony  does  show  that  complainant  made  a  high 
grade  phosphate  and  that  it  was  the  principal  manufacturer 
of  that  product  in  this  country, — ^that  is,  it  manufactured 
and  sold  more  of  it  than  any  other  manufacturer  in  the 
country.  If  its  claim  of  superiority  in  its  article  of  mono- 
calcium  phosphate  be  proved,  it  is  not  because  of  the  fact 
that  the  process  described  in  exhibit  6  is  a  secret  process, 
but  because  of  the  mechanical  skill  of  complainant  in  hand- 
ling the  product  through  the  various  stages  of  its  manu- 
facture.   "A  trade  secret  is  a  plan  or  process,  tool,  mechan- 
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ism  or  compound  known  only  to  its  owner  and  those  of  his 
employees  to  whom  it  is  necessary  to  confide  it     *     ♦    * 
A  process  commonly  known  in  the  trade  is  not  a  trade  secret 
and  will  not  be  protected  by  injunction,  but  the  mere  fact 
that  there  are  secret  processes  of  a  different  kind  accom- 
plishing the  same  result  will  not  prevent  the  granting  of  an 
injunction."     (22  Cyc.  842.)     The  evidence  in  this  record 
discloses  that  there  are  a  number  of  processes  in  which 
different  re-agents  are  used  to  manufacture  the  same  article, 
monocalcium   phosphate.      These   processes   are   different 
because  the  re-agents  are  different  and  the  mode  of  com- 
bining the  various  elements  of  the  process  are  shown  to  be 
different.     If  complainant  v/as  using  a  different  re-agent 
with  the  phosphatic  liquor  and  the  oxides  to  produce  mono- 
calcium  phosi^ate,  and  one  that  had  never  been  used  or 
discovered  by  other  manufacturers  or  chemists,  it  could 
successfully  claim  that  it  has  a  secret  process.     But  that  is 
not  the  case  here.    It  uses  the  same  re-agent  and  the  same 
liquor  and  the  same  oxidizer  as  did  Dr.  Wadman  and  his 
companies,  and  he  made  the  same  tests  as  to  the  proportions 
to  be  used  in  the  mixture  and  in  the  same  manner.    It  uses 
a  mill  to  mill  the  product  or  mix  it,  just  as  Dr.  Wadman 
did.    There  is  no  claim  that  the  process  is  secret  because  of 
its  manner  of  milling  it,  or  by  reason  of  the  character  of  the 
mill  that  it  uses  in  milling  it,  or  because  it  produces  a  differ- 
ent product     Dr.  Wadman  produced  the  same  product, 
monocalcium  phosphate,  and  if  complainant  made  a  better 
product  it  was  better  only  because  it  employed  better  me- 
chanical skill  in  using  tlie  process.    "A  process  is  a  mode  of 
treatment  of  certain  materials  to  produce  a  given  result 
It  is  an  act,  or  a  series  of  acts,  performed  upon  the  subject 
matter  to  be  transformed  and  reduced  to  a  different  state  or 
thing.     ♦     ♦     ♦     The  process  requires  that  a  certain  tiling 
should  be  done  with  certain  substances  and  in  a  certain 
order."    (Cochrane  v.  Deener,  94  U.  S.  780.)    A  mere  me- 
chanical advance  in  the  use  of  a  process  is  not  a  new  process 
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or  discovery.  To  be  a  new  process  there  must  be  employed 
creative  faculties  in  originating  it  amounting  to  a  meritori- 
ous discovery  or  invention.  Expanded  Metal  Co.  v.  Brad- 
ford, 214  U.  S.  780;  Bell  &  Bogart  Soap  Co.  v.  Petrolia 
Manf.  Co.  54  N.  Y.  Supp.  663. 

Complainant  has  proved  that  it  exercised  great  caution 
in  protecting  at  its  plant  what  it  termed  its  trade  secret.  It 
built  high  walls  and  fences  to  keep  out  all  individuals  who 
might  become  interested  in  knowing  how  it  manufactured 
its  product.  It  employed  watchmen  and  instructed  all  of  its 
foremen  to  exclude  all  persons  from  the  premises  who  might 
be  of  that  inquiring  nature,  and  its  general  rules  were  that 
no  one  should  be  admitted  to  its  plant  or  grounds  unless  he 
had  a  pass  expressly  given  by  the  company  for  admission. 
Its  chemists  and  Iliff  were  under  contract  not  to  disclose  its 
supposed  secrets.  It  has  only  attempted  to  prove  that  it  has 
one  trade  secret,  which  is  described  in  exhibit  6.  It  has 
made  no  attempt  to  prove  that  it  has  any  other  trade  secrets, 
and  the  proof  is  that  that  process  was  known  and  used  by 
the  outside  world  long  before  complainant  ever  used  it,  and 
that  such  process  was  and  can  be  successfully  worked  out 
and  used  by  a  good  knowledge  of  chemistry  and  by  the  in- 
formation that  is  furnished  in  chemical  literature.  Proof  of 
the  above  character  is  sometimes  treated  bv  the  authorities 
as  going  a  long  way  in  the  proof  that  a  given  thing  is  a 
trade  secret,  but  such  proof,  alone,  cannot  be  held  to  estab- 
lish that  the  process  is  secret  when  it  is  known  and  used  by 
the  outside  world  and  can  be  successfully  used  by  use  of 
published  chemical  literature  on  the  subject.  Dow  Chemical 
Co.  V.  American  Bromine  Co.  177  N.  W.  996 ;  In  re  Bolster, 
59  Wash.  655. 

It  is  well  settled  by  the  decisions  of  the  courts  of  this 
country  and  of  England  that  courts  of  equity  will  restrain 
an  employee  from  making  disclosures  or  use  of  trade  secrets 
communicated  to  him  in  course  of  a  confidential  employ- 
ment, and  particularly  if  he  has  contracted  not  to  do  so, 
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where  all  the  facts  warrant  such  relief.    It  is  also  true  that 
persons  who  induce  such  disclosures  by  an  employee  know- 
ing that  he  is  under  contract  not  to  disclose  or  under  such 
confidential  relation  will  likewise  be  restrained  from  making 
use  of  the  information  so  obtained.  The  burden  of  proof  in 
such  case  is  upon  the  complaining  party.  To  be  entitled  to 
relief  in  this  case  complainant  was  required  to  prove  that  it 
was  using  the  process  of  manufacture  disclosed  in  exhibit  6 
and  that  it  was  a  trade  secret ;  that  it  was  of  value  to  it  and 
important  in  the  conduct  of  its  business;  that  by  reason  of 
discovery  or  ownership  it  had  the  right  to  use  and  enjoy  the 
trade  secret;  and  that  the  secret  was  communicated  to  IHff 
while  he  was  employed  and  under  contract  and  in  a  position 
of  trust  and  confidence,  under  such  circumstances  as  to  make 
it  inequitable  and  unjust  for  him  to  disclose  the  secret  to 
others  and  make  use  of  it  to  complainant's  prejudice.    It  has 
failed  to  prove  the  first  and  essential  element  of  its  case, — 
that  its  process  is  a  trade  secret.   It  must,  therefore,  neces- 
sarily fail  to  recover  in  this  suit.  Macbeth^Bvans  Glass  Co. 
V.  Schnelbach,  239  Pa.  76 ;  Brunson  v.  Reinberger  &  Collier 
134  Ark.  211;  American  Stay  Co.  v.  Delaney,  211  Mass. 
229;  Nessle  v.  Reese,  49  Barb.  374;  Shonk  Tin  Printing 
Co.  V.  Shonk,  138  111.  34;  Pope  Manf.  Co.  v.  Gorntully  & 
Jeffery  Manf.  Co.  12  Sup.  Ct.  643. 

The  evidence  shows  that  Iliff  was  the  discoverer  of  the 
process  described  in  exhibit  6.  The  undisputed  evidence 
shows  that  in  January,  February  and  March  of  1912  Iliff 
made  about  seventy  tests  with  caustic  lime  as  a  re-agent,  for 
the  purpose  of  ascertaining  if  monocalcium  phosphate  could 
be  successfully  made  by  the  use  of  that  re-agent,  and  that 
by  employing  the  process  in  question  he  discovered  com- 
plainant's alleged  secret.  Kochs,  president  of  the  complain- 
ant, testified  that  these  experiments  were  under  the  super- 
vision of  Iliff.  Later  he  testified  that  he  understood  that 
Iliff  had  a  lot  to  do  with  discovery  of  the  lime  process, 
because  he  carried  on  the  factory  experiments.     Holbrook 
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testified  as  to  Iliff  making  these  experiments.  Later  he 
testified  that  IliflF  had  a  very  important  part  in  the  experi- 
ments of  January,  February  and  March,  1912,  because  he 
was  specially  superintending  them.  John  Flaig  testified 
that  this  lime  process  was  referred  to  in  the  plant,  after  it 
was  discovered,  as  Iliff  s  process,  and  that  Holbrook,  the 
chemist  of  complainant,  referred  to  the  process  as  Iliff's 
process,  and  that  Iliff  called  it  his  process.  Flaig's  testimony 
in  this  particular  is  not  contradicted.  After  it  was  reported 
to  Kochs  that  the  tests  of  Iliff  were  producing  satisfactory 
results,  Holbrook,  for  the  purpose  of  ascertaining  the  merits 
of  Iliff's  discovery,  made  fifteen  tests  from  April  17,  1912, 
to  May  3,  1912,  in  the  manner  that  Iliff  had  made  his.  In 
those  fifteen  tests  250  pounds  of  unslaked  lime  were  used  in 
the  batch  with  2000  pounds  of  phosphatic  liquor,  and  it 
clearly  appears  from  Holbrook's  testimony  tliat  tests  num- 
bered I,  2,  3,  4,  6  and  9  produced  a  commercial  product  of 
monocalcium  phosphate.  The  results  of  the  remainder  of 
the  fifteen  tests  are  not  given,  but  the  evidence  in  the  record 
leads  to  the  conclusion  that  they  all  produced  a  commercial 
product  Holbrook  testified  that  test  No.  i  produced  a 
better  quality  of  phosphate  than  No.  2,  and  that  No.  6  test 
showed  a  better  result  than  No.  i.  In  all  these  fifteen  ex- 
periments the  liquor  was  concentrated  to  a  strength  of  from 
48  to  50  degrees  Batune,  the  same  being  tested  in  every 
instance  before  it  was  used  in  the  experiment.  The  acidity 
of  the  liquor  tested  all  the  way  from  83  to  89.  The  time 
used  in  mixing  the  batches  occupied  from  forty-five  minutes 
to  an  hour.  The  product  of  test  No.  i,  after  it  had  dried, 
showed  seven-tenths  of  one  per  cent  of  free  acid  and  a 
strength  of  75.2  in  liquor,  both  hot  and  cold.  Test  No.  2 
showed  less  than  two  per  cent  free  acid  and  tested  76. 
Test  No.  4  showed  practically  no  phosphoric  acid  and  tested 
74.5  in  liquor,  both  hot  and  cold.  The  record  does  not  dis- 
close clearly  the  amount  of  free  acid  in  the  other  batches 
produced  by  the  other  tests.    A  comparison  of  these  tests 
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with  the  process  described  in  exhibit  6  makes  it  certain  that 
that  process  is  the  same  as  tliat  discovered  by  lUff.  In  fact, 
the  discovery  of  this  process  is  shown  by  the  evidence  of 
complainant  to  have  been  made  in  the  early  part  of  1912  in 
complainant's  plant  by  the  experiments  above  related  and 
that  it  was  used  there  from  that  time  up  to  19 14.  Holbrook 
had  in  1909,  in  his  experiments  in  complainant's  plant,  tried 
to  use  caustic  lime  as  a  re-agent  to  neutralize  phosphatic 
liquor  and  to  produce  monocalcium  phosphate,  but  he  was 
not  successful.  He  testified  that  the  cause  of  his  failure 
was  that  he  did  not  work  with  liquor  of  proper  temperature 
and  of  proper  concentration  or  strength,  and  that  he  did  not 
again  attempt  this  experiment  until  he  made  the  fifteen 
experiments  in  April,  191 2,  according  to  Iliff's  method. 
The  evidence  further  discloses  that  he  had  little  faith  in  the 
success  of  Iliff's  experiments  until  after  he  had  made  the 
fifteen  tests  aforesaid. 

There  is  no  possible  theory,  under  the  showing  in  this 
record,  upon  which  complainant's  bill  may  be  maintained 
under  our  findings.  Complainant  has  failed  to  prove  its 
material  allegation  that  it  discovered  the  process  and  that  it 
was  a  secret  process.  Its  allegation  that  it  is  the  owner  of 
the  process  is  not  maintained,  even  if  it  were  a  secret  pro- 
cess. Iliff,  the  discoverer  thereof,  has  never  conveyed  his 
right  to  complainant  but  has  simply  covenanted  that  he 
would  transfer  it  to  complainant  on  request.  No  request 
has  ever  been  made  of  him  by  complainant  to  transfer  it 
The  record  also  shows  that  there  was  no  sufficient  consid- 
eration for  the  specific  performance  of  the  contract.  He  got 
no  money  or  property  for  signing  the  contract,  by  way  of 
increase  in  wages  or  otherwise.  He  got  no  extension  of 
time  of  his  contract  of  employment  The  contract  docs  not 
bind  complainant  to  keep  him  in  its  employment  for  any 
length  of  time  but  reserves  the  right  to  terminate  it  at  any 
time  on  reasonable  notice.    It  would  be  very  inequitable  to 
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enforce  this  contract  even  if  the  process  aforesaid  were 
secret.  To  award  the  injunction  prayed  for  in  this  case 
would  amount  to  compelling  specific  performance.  An  in- 
junction against  the  breach  of  any  negative  covenant  in  any 
case  is,  in  effect,  enforcing  specific  performance.  The  prin- 
ciples upon  which  such  an  injunction  and  specific  perform- 
ance are  granted  are  in  the  main  the  same,  and  particularly 
where  there  is  a  failure  to  prove  an  allegation  of  irreparable 
injury.  Complainant  had  ceased  to  use  the  lime  process  re- 
ferred to  in  exhibit  6  before  bringing  its  suit.  If  a  contract 
is  palpably  unfair  and  inequitable  and  complainant  is  at- 
tempting to  enforce  an  unconscionable  bargain,  it  is  not 
entitled  either  to  the  equitable  remedy  of  injunction  or  of 
specific  performance.  22  Cyc.  842-851,  incl. ;  Galzell  v. 
Dueber  Watch-Case  Manf,  Co.  1 3  Sup.  Ct.  886. 

The  contract  is  one  in  restraint  of  trade  and  void.  It 
prohibits  Iliff  from  directly  or  indirectly  giving  any  person 
any  information  in  regard  to  the  whole  or  any  part  of  the 
plant  or  processes  of  complainant,  and  from  doing  anything 
which  might  injure,  by  competition  or  otherwise,  the  com- 
plainant, its  successors  or  assigns,  in  the  business.  The  re- 
straint is  unlimited  as  to  time  and  place,  and  the  proof  does 
not  show  that  complainant  has  any  trade  secret  whatever. 
Hursen  v.  Gavin,  162  111.  377;  Lanzit  v.  Sefton  Manf.  Co. 
184  id.  326;  Tarr  v.  St  carman,  264  id.  no;  Taylor  Iron  Co. 
V.  Nichols,  73  N.  J.  Eq.  684. 

The  order  and  judgment  of  the  Appellate  Court  are  re- 
versed and  the  decree  of  the  superior  court  is  affirmed. 

Judgment  of  Appellate  Court  reversed. 
Decree  of  superior  court  affirmed. 
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(No.  13816. — ^Judgment  affirmed.) 

Joseph  P.  SouciE,  Admr.  Defendant  in  Error,  vs.  John 
Barton  Payne,  Director  General  of  Railroads,  Plain- 
tiff in  Error. 

Opinion  filed  October  22,  jp2i — Rehearing  denied  Dec.  7,  ip2i. 

1.  Railroads — ordinance  limiting  speed  of  passenger  trains  to 
ten  miles  per  hour  is  prima  facie  valid.  Cities  and  villages  have 
the  right  by  ordinance  to  limit  the  speed  of  passenger  trains  to  ten 
miles  an  hour  in  accordance  with  the  statute,  and  such  an  ordi- 
nance cannot  be  declared  invalid  upon  the  ground  that  it  imposes  an 
unreasonable  restriction  upon  interstate  comnierce  and  the  speedy 
transportation  of  mail  unless  it  is  clearly  made  to  appear  that  there 
is  no  necessity  for  such  ordinance  for  the  public  safety. 

2.  Same — Federal  Control  act  does  not  deprive  cities  of  right  to 
regulate  speed  of  trains.  The  Federal  Control  act,  giving  the  Fed- 
eral government  control  of  interstate  railroad  lines,  does  not  take 
from  the  cities  through  which  the  roads  pass  their  right  to  regu- 
late the  speed  of  trains  according  to  the  State  laws,  as  section  10 
of  the  act  provides  that  the  carriers,  while  under  Federal  con- 
trol, shall  be  subject  to  all  laws  and  liabilities  as  common  carriers, 
whether  arising  under  State  or  Federal  laws  or  at  common  law. 

3.  Negligence — when  ordinance  as  to  guarding  of  a  railroad 
crossing  should  be  admitted  in  evidence.  In  an  action  for  wrong- 
ful death  resulting  from  a  collision  of  an  automobile  with  a  train 
at  a  street  crossing,  plaintiff  should  be  permitted  to  introduce  in 
evidence,  without  preliminary  proof  as  to  its  reasonableness,  an 
ordinance  of  the  village  requiring  gates  and  a  watchman  at  the 
crossing,  where  the  defendant  has  introduced  no  proof  that  such 
an  ordinance  is  unreasonable. 

4.  Same — when  evidence  of  the  deceased's  reputation  for  care 
is  properly  admitted  though  subsequently  excluded.  In  an  action 
for  wrongful  death  resulting  from  a  collision  of  an  automobile 
with  a  train  at  a  crossing,  the  plaintiff,  upon  stating  there  was  no 
eye-witness,  may  be  allowed  to  introduce  evidence  of  the  general 
reputation  of  the  deceased  as  to  care,  even  though  the  defendant 
objects  and  tenders  to  the  plaintiff  an  alleged  eye-witness  of  the 
accident,  but  when  the  defendant  subsequently  calls  such  witness, 
who  testifies  that  he  was  an  eye-witness,  the  reputation  evidence 
is  properly  excluded. 

5.  Same — it  is  a  question  for  the  jury  whether  deceased  was  in 
e.vercise  of  due  care.  In  an  action  for  the  death  of  a  passenger  in 
an  automobile  which  collided  with  a  train  at  a  railroad  crossing. 
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it  is  a  question  for  the  jury,  under  all  the  evidence,  whether  or  not 
the  deceased  was  in  the  exercise  of  due  care  for  his  safety  and  as 
to  whether  or  not  he  relied  upon  the  operation  of  the  traffic  gates 
and  the  signal  bell  at  the  crossing. 

Writ  of  Error  to  the  Circuit  Court  of  Iroquois  county ; 
the  Hon.  Frank  L.  Hooper,  Judge,  presiding. 

Free  p.  Morris,  and  Roscoe  C.  South,  (Homer  T. 
Dick,  and  C.  O.  Fowler,  of  counsel,)  for  plaintiff  in  error. 

C.  Helmer  Johnson,  and  Ci^aude  N.  Saum,  (Arthur 
H.  Chetlain,  and  John  T.  Murray,  of  counsel,)  for  de- 
fendant in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Joseph  P.  Soucie,  administrator  of  the  estate  of  Rus- 
sell Soucie,  deceased,  recovered  a  judgment  in  the  sum  of 
$4200  against  John  Barton  Payne,  agent  under  Federal  con- 
trol of  the  Chicago  and  Eastern  Illinois  Railroad  Company, 
for  the  death  of  Soucie,  in  the  circuit  court  of  Iroquois 
county.  The  record  has  been  brought  directly  to  this  court 
for  review  by  writ  of  error,  as  the  constitutionality  of  a 
statute  is  involved. 

Russell  Soucie,  son  of  Joseph  Soucie,  was  of  the  age 
of  nineteen  years  and  lived  on  a  farm  with  his  father  near 
the  village  of  St.  Anne,  in  Kankakee  county,  which  village 
had  a  population  of  about  1400  at  the  time  of  the  accident. 
About  II 130  P.  M.  on  August  23,  1919,  two  persons  whose 
names  are  not  disclosed  were  riding  with  the  deceased  in 
an  automobile,  and  in  attempting  to  cross  the  railroad  of 
plaintiff  in  error  at  Station  street  crossing,  which  is  the  first 
street  crossing  south  of  the  depot  in  the  village,  all  were 
killed  by  a  collision  of  an  interstate  passenger  train  of  plain- 
tiff in  error  with  the  automobile.  The  railroad  there  runs 
north  and  south  and  the  street  east  and  west,  and  the  par- 
ties in  the  automobile  were  traveling  east.     The  depot  is 
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situated  about  115  feet  north  of  Station  street  crossing  and 
is  used  by  both  the  Chicago  and  Eastern  Illinois  Railroad 
Company  and  the  Big  Four  Railroad  Company  and  is  lo- 
cated on  the  east  side  of  the  Chicago  and  Eastern  Illinois 
railroad.    The  Big  Four  runs  through  the  village  from  the 
southeast  to  the  northwest  and  crosses  the  Chicago  and 
Eastern  Illinois  about  425   feet  north  of   Station  street 
crossing.     At  the  northwest  corner  of  the  junction  of  the 
Big  Four  and  Chicago  and  Eastern  Illinois  is  the  tower  in 
which  are  located  the  lever  and  signal  apparatus  of  the  re- 
spective railroads.    The  Big  Four  intersects  Station  street 
about  225  feet  east  of  the  crossing  at  which  the  accident 
occurred.    There  is  a  small  gate  house  on  the  east  side  of 
the  Chicago  and  Eastern  Illinois  and  north  of  Station  street, 
from  which  the  gates  at  said  crossing  are  operated  by  the 
gateman  during  the  day  time.    An  automatic  gong  or  cross- 
ing bell  sits  on  a  post  on  the  west  side  of  the  crossing  north 
of  Station  street,  which  is  operated  from  the  tower  to  the 
north.    The  crossing  is  a  level  one  at  grade  with  the  rail- 
road and  is  60  feet  wide.    As  the  railroad  at  this  crossing 
is  approached  from  the  west  the  first  track  crossed  is  a 
switch  or  house  track.    The  second  one  crossed,  going  east, 
is  the  main  or  south-bound  track, — ^the  track  on  which  the 
train  was  running  that  killed  deceased.    The  third  track  so 
crossed  is  a  north-bound  track,  on  which  a  freight  train  of 
sixty  cars  was  running  north  across  the  crossing  at  the  rate 
of  eight  or  ten  miles  an  hour  and  making  a  great  deal  of 
noise.    The  record  does  not  disclose  the  exact  distance  be- 
tween the  house  track  and  the  south-bound  track,  but  an 
examination  of  a  number  of  photographs  of  this  crossing 
indicates  that  that  distance  cannot  be  over  12  or  15  feet 
at  the  outside.     While  the  freight  train  was  crossing  the 
street  three  automobiles  were  waiting  for  some  time,  the 
east  one  standing  about  15  feet  west  of  the  south-bound 
track,  the  next  one  being  about  30  feet  west  of  tlie  south- 
bound track,  and  the  third  automobile,  in  which  the  de- 
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ceased  was  riding,  was  still  further  west,  the  distance  not 
being  given,  but  the  evidence  shows  that  it  was  not  far  be- 
hind the  second  auto.  The  first  two  automobiles  crossed 
the  south-boimd  track  safely,  but  the  rear  automobile  was 
struck  by  the  south-bound  passenger  train  running  at  the 
rate  of  forty-five  or  fifty  miles  per  hour,  according  to  the 
testimony  of  the  defendant  in  error's  witnesses,  and  the  oc- 
cupants were  thrown  about  1 50  feet  south  and  east  onto  the 
north-bound  track  and  killed  as  aforesaid.  None  of  the 
occupants  of  the  first  two  automobiles  saw  or  heard  the  pas- 
senger train  while  the  freight  train  was  passing  or  as  they 
were  crossing  the  tracks  after  it  passed.  Occupants  of  both 
cars  testified  that  they  looked  and  listened  and  could  see 
no  train  north  or  south  of  them  as  they  crossed  the  tracks. 
The  occupants  of  the  east  car  saw  the  passenger  train  when 
within  about  ten  feet  of  the  Big  Four  railroad  crossing,  and 
the  train  was  at  that  time  about  one-half  or  three-quarters 
of  a  mile  north  of  Station  street  crossing,  according  to  the 
evidence.  The  occupants  of  the  second  car  saw  the  light 
of  the  train  when  they  were  about  30  feet  east  of  the  cross- 
ing at  Station  street  and  the  Chicago  and  Eastern  Illinois, 
and  the  train  was  then  about  75  feet  north  of  the  cross- 
ing. According  to  the  testimony  of  the  plaintiff  in  error's 
witnesses  the  passenger  train  could  have  been  seen  for  a  dis- 
tance of  a  mile  north  of  the  crossing  by  any  person  stand- 
ing just  east  of  the  switch  or  house  track  at  Station  street, 
as  this  train  had  a  very  bright  headlight,  which  was  giving 
light  as  it  was  approaching  this  crossing.  Just  after  pass- 
ing north  of  the  tower  house  and  the  Big  Four  crossing  the 
Chicago  and  Eastern  Illinois,  as  appears  from  the  photo- 
graphs, bends  very  sharply  to  the  northeast,  which  would 
be  more  favorable  for  one  standing  on  the  house  track  to 
see  the  train  than  it  would  for  one  on  the  south-bound 
track,  as  there  are  some  buildings  northward  tending  to  ob- 
struct the  view  from  the  latter  situation.  It  is  also  testi- 
fied by  plaintiff  in  error's  witnesses  that  the  trainmen  blew 
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the  engine  whistle  north  of  the  switch  tower  for  the  station 
and  also  for  a  road  crossing,  and  that  the  engine  bell  and 
the  crossing  bell  were  ringing  as  the  train  approached  Sta- 
tion street  crossing.  The  witnesses  that  were  in  the  two 
automobiles  that  crossed  the  crossing  safely  testified  that 
they  heard  the  signal  bell  at  the  crossing  as  the  freight  train 
passed  and  heard  the  bell  on  the  freight  engine  but  heard 
no  other  signals.  It  was  also  proven  that  at  the  time  of 
the  accident,  and  just  before  it,  there  was  no  flagman  on 
the  crossing  and  that  the  gates  or  upright  bars  were  not 
operated  or  thrown  across  the  street  to  warn  travelers  from 
crossing.  The  evidence  shows  that  these  gates  have  been 
in  existence  at  this  crossing  since  1903,  and  were  used  and 
operated  by  the  railroad  company  in  the  day  time  but  not 
usually  at  night,  and  that  a  flagman  was  also  kept  at  the 
crossing  in  the  day  time  to  give  like  warning. 

There  were  ten  counts  in  the  declaration,  which  charged 
general  negligence;    that  the  train  was  running  at  a  hig^ 
and  dangerous  rate  of  speed;   that  it  gave  no  warning  of 
its  approach  by  bell  or  whistle ;  that  the  train  was  running 
in  excess  of  the  speed  ordinance  of  the  village;   that  the 
gates  at  the  crossing  were  not  operated,  and  that  there  was 
no  watchman  guarding  the  crossing,  as  required  by  the  vil- 
lage ordinance.    At  the  close  of  the  evidence  the  court  di- 
rected a  verdict  as  to  the  counts  alleging  failure  to  operate 
the  gates  and  to  have  a  watchman  at  the  crossing.    The 
court  excluded  the  ordinance  which  required  the  railroad 
company  to  provide  and  keep  a  watchman  and  gates  at  said 
railroad  crossing  during  all  hours  trains  and  engines  were 
running  up  and  down  the  track  and  to  keep  the  gates  closed 
when  engines  and  trains  of  cars  were  passing  or  about  to 
pass  over  the  crossing.     It  also  made  it  the  duty  of  the 
watchman  to  signal  and  warn  persons  passing  in  the  direc- 
tion of  the  crossing  when  there  was  danger  from  the  ap- 
proach of  locomotive  engines,  cars  or  trains.     The  court 
permitted  defendant  in  error  to  introduce  two  other  ordi- 
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nances  of  the  village,  one  of  which  provided  that  no  pas- 
senger train  shall  be  driven,  propelled  or  run  upon  any  rail- 
road track  within  the  village  at  a  greater  speed  than  ten 
miles  an  hour.  The  other  ordinance  provided  that  the  bell 
of  every  locomotive  engine  shall  be  rung  continually  within 
200  feet  of  and  when  approaching  any  street  crossings. 

Plaintiff  in  error  insists  that  the  court  erred  in  admit- 
ting in  evidence  the  ordinance  regulating  the  speed  of  trains 
on  the  ground  that  it  violates  the  Federal  constitution  in 
providing  an  unreasonable  regulation  of  interstate  com- 
merce and  is  a  direct  burden  upon  the  same;  also  insists 
that  the  statute  of  Illinois  authorizing  such  an  ordinance  is 
for  the  same  reason  invalid.  At  the  time  the  ordinance  was 
introduced  plaintiff  in  error  sought  to  prove  that  the  train 
in  question,  in  making  its  run  from  Chicago  to  Evansville, 
Indiana,  would  have  to  pass  through  thirty-three  cities  and 
villages  having  like  ordinances  restricting  the  speed  of  pas- 
senger trains  to  ten  miles  an  hour;  that  the  schedule  of 
the  train  as  fixed  by  the  Federal  government  between  said 
two  cities  was  nine  hours  and  fifteen  minutes,  and  that  to 
comply  with  all  of  said  speed  ordinances,  including  that  of 
the  village  of  St.  Anne,  would  lengthen  the  schedule  four 
hours  and  fifty-seven  minutes.  The  court  refused  to  ad- 
mit the  evidence.  We  do  not  think  the  court  erred  in  any 
of  said  rulings.  The  evidence  of  defendant  in  error  tends 
to  show  that  Station  street  is  a  much-traveled  thoroughfare 
of  the  village,  and  that  the  crossing  is  a  dangerous  cross- 
ing by  reason  of  the  various  structures  or  buildings  already 
described  in  the  near  vicinity  of  the  track  north  of  this 
crossing  and  also  by  other  buildings  not  heretofore  men- 
tioned, and  on  the  night  in  question  the  house  or  switch 
track  was  further  obstructed  by  cars  thereon  just  north  and 
within  30  feet  of  the  street.  There  is  no  question  but  that 
this  train  was  an  interstate  train  running  from  Chicago, 
Illinois,  to  Jacksonville,  Florida,  and  carrying  passengers, 
baggage  and  United  States  mail.     It  has  been  frequently 
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decided  by  this  court  that  cities  and  villages  have  the  right 
to  limit  the  speed  of  passenger  trains  by  ordinance  to  ten 
miles  an  hour  in  accordance  with  the  provisions  of  the  stat- 
ute of  this  State  and  that  such  a  right  is  a  well  recognized 
police  power  of  such  municipalities.    In  the  case  of  Chicago 
and  Alton  Railroad  Co.  v.  City  of  Carlinville,  200  111.  314, 
this  court  held  that  before  a  court  can  hold  such  an  ordi- 
nance invalid  the  want  of  a  necessity  for  the  same  for  the 
public  safety  must  be  clearly  made  to  appear,  and  that,  even 
though  such  a  speed  ordinance  does  have  the  effect  to  re- 
tard rapid  transportation,  it  cannot  be  declared  invalid  upon 
the  ground  that  it  imposes  an  unreasonable  restriction  upon 
interstate  commerce  and  the  speedy  transportation  of  mail. 
The  views  of  this  court  have  been  fully  expressed  upon  this 
question  in  that  opinion,  and  as  the  decisions  of  the  Su- 
preme Court  of  the  United  States  are  in  accord  with  our 
holdings  in  that  case  we  must  regard  the  question  as  settled 
and  as  requiring  no  further  discussion.     Crutcher  v.  Ken- 
tucky, II  Sup.  Ct.  851;  Brb  V.  Morasch,  20  id.  819. 

It  is  further  contended  by  plaintiff  in  error  that  the  Chi- 
cago and  Eastern  Illinois  railroad  at  the  time  of  this  in- 
jury was  being  operated  by  the  United  States  government 
on  a  fixed  schedule  of  time.  The  fact  that  the  railroad  was 
being  operated  by  the  government  in  that  manner  under  the 
Federal  Control  act  is  not  a  sufficient  ground  to  make  any 
change  in  the  decisions  of  this  court  or  of  the  Federal  court 
upon  that  question.  Section  10  of  the  Federal  Control  act 
provides  that  the  carriers,  while  under  Federal  control,  shall 
be  subject  to  all  laws  and  liabilities  as  common  carriers, 
whether  arising  under  the  State  or  Federal  laws  or  at  com- 
mon law. 

The  defendant  in  error's  contention  that  the  court  erred 
in  excluding  the  ordinance  of  the  village  requiring  gates 
and  a  watchman  at  said  crossing  to  guard  and  protect  trav- 
elers while  passing  over  the  crossing  must  be  sustained.  As 
already  stated,  the  evidence  tended  to  show  that  the  cross- 
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ing  is  a  dangerous  crossing,  but  the  rule  of  this  court  as 
to  such  an  ordinance  is  that  it  is  admissible  without  pre- 
liminary proof,  and  that  the  burden  is  on  the  defendant 
to  show  that  the  ordinance  is  unreasonable  because  of  the 
fact  that  the  crossing  is  not  dangerous  or  is  unreasonable 
for  some  other  sufficient  reason.  No  such  proof  was  of- 
fered. The  ordinance  was  very  material  evidence  in  the 
case  and  the  court  should  not  have  excluded  it.  (Chicago 
and  Alton  Railroad  Co.  v.  Averill,  224  111.  516.)  The  proof, 
however,  does  show  that  the  gates  had  been  established  and 
used  at  this  crossing  in  question,  in  the  day  time  at  least, 
for  fifteen  years,  and  that  a  watchman  was  employed  to 
guard  the  crossing,  and  did  guard  it,  in  the  day  time.  It 
was  also  proved  that  the  deceased  crossed  over  this  cross- 
ing very  frequently, — ^as  much  as  from  three  to  six  times 
a  week  in  the  day  time, — and  witnessed  at  such  times  when 
he  crossed  the  railroad  that  the  gates  were  dropped  across 
the  street  to  prevent  his  crossing  when  trains  were  ap- 
proaching, and  that  the  watchman  was  also  gfuarding  the 
crossing.  It  was  also  proved  that  he  sometimes  passed 
there  in  the  night  time,  when  the  gates  and  the  guard  were 
not  employed. 

Defendant  in  error  stated  to  the  court  that  there  was  no 
eye-witness  to  the  accident,  and  therefore  asked  permission 
of  the  court  to  prove  the  reputation  of  the  deceased  as  to 
due  care,  etc.  Counsel  for  the  plaintiff  in  error  objected 
and  claimed  that  there  was  an  eye-witness,  and  tendered  the 
witness,  who  was  the  engineer  on  the  passenger  train,  to 
the  defendant  in  error.  Defendant  in  error  declined  to  use 
him  as  a  witness,  and  the  court  ruled  that  it  would  admit 
the  offered  evidence  of  the  defendant  in  error,  as  there  was 
no  showing  before  the  court  that  there  was  an  eye-witness. 
The  engineer  testified  as  an  eye-witness  for  plaintiff  in 
error.  There  was  no  error  in  this  ruling  of  the  court.  It 
had  the  statement  of  the  defendant  in  error  and  his  counsel 
that  there  was  no  eye-witness,  and  in  the  absence  of  a  posi- 
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tive  showing  by  the  plaintiff  in  error  the  court  was  war- 
ranted in  admitting  evidence  as  to  the  general  reputation 
of  the  deceased  as  to  due  care,  etc.  When  the  engineer 
testified  showing  that  he  was  an  eye-witness,  the  court  then 
excluded  the  evidence  as  to  general  reputation  of  the  de- 
ceased. Defendant  in  error  on  his  cross-assignment  of  er- 
rors insists  that  the  court  erred  in  its  ruling,  and  plaintiff 
in  error  insists  that  he  was  prejudiced  by  the  introduction 
of  the  evidence  in  the  first  place.  We  must  sustain  the 
action  of  the  court  in  both  particulars.  Plaintiff  in  error 
had  the  witness  present,  by  whom  he  might  have  shown  by 
sworn  evidence  that  he  was,  in  fact,  an  eye-witness,  before 
the  evidence  of  reputation  was  admitted,  but  declined  to  do 
so.  We  think  the  court  was  right  in  excluding  the  evidence 
when  it  appeared  by  the  testimony  of  the  engineer  that  he 
was  an  eye-witness. 

The  engineer's  testimony  as  an  eye-witness  simply  bears 
upon  the  movements  of  the  automobile  as  it  crossed  the 
tracks.     The  substance  of  his  testimony  in  his  first  state- 
ment is,  that  just  as  he  was  passing  the  signal  tower,  which 
is  over  400  feet  north  of  the  crossing,  he  undertook  to 
give  a  crossing  signal  for  the  road  crossing  south  of  Sta- 
tion street;   that  as  he  made  the  first  pull  at  his  whistie 
he  saw  the  lights  of  the  automobile  as  it  was  crossing  the 
switch  or  house  track,  and  that  it  was  traveling  about 
twenty  miles  an  hour  as  it  went  over  the  crossing ;  that  as 
he  glanced  at  the  boys  and  the  automobile  he  immediately 
put  all  of  his  endeavors  on  applying  the  emergency  brakes 
and  stopping  the  train.    Later  in  his  evidence  he  stated  that 
the  lights  of  the  car  were  west  of  the  house  track  but  did 
not  state  how  far  west,  and  that  he  was  himself  20  to  25 
feet  north,  and  that  he  put  on  the  emergency  brake,  "and 
it  was  all  over."     He  also  testified  that  if  the  driver  of 
the  car,  when  he  reached  the  west  rail  of  the  house  track, 
had  looked  to  the  north  he  could  have  seen  the  train  and 
that  there  would  be  nothing  to  obstruct  his  view ;  also  that 
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in  his  judgment  the  automobile  could  have  been  stopped 
within  six  or  eight  feet,  although  going  twenty  miles  an 
hour.  In  his  cross-examination  he  stated  that  at  the  time 
he  first  saw  the  boys  the  front  end  of  the  engine  was  per- 
haps 40  feet  from  the  point  of  collision,  and  that  they  were 
coming  across  the  switch  track  when  he  first  saw  them.  It 
will  be  observed  that  there  is  quite  a  discrepancy  in  the  sev- 
eral statements  that  the  engineer  makes  as  to  his  distance 
from  the  crossing  when  he  first  saw  the  boys,  the  first  state- 
ment placing  him  near  to  or  just  as  he  was  passing  the 
tower,  or  a  point  more  than  400  feet  north  of  the  crossing, 
the  second  statement  at  20  or  25  feet  north  of  the  crossing, 
and  finally  at  about  40  feet  north  of  the  crossing.  It  is 
clear  that  the  engineer  was  not  very  certain  just  where  he 
was  when  the  boys  were  crossing  the  switch  track, — a  dis- 
tance at  most  not  more  than  15  feet  from  the  south-bound 
track. 

It  will  not  be  necessary  to  discuss  the  evidence  in  de- 
tail. We  think  it  was  a  question  for  the  jury,  under  all 
the  evidence,  whether  or  not  the  deceased  and  his  compan- 
ions were  in  the  exercise  of  due  care  for  their  safety.  If 
the  passenger  train  had  been  traveling  not  more  than  ten 
miles  an  hour  it  is  clear  that  the  automobile  would  have 
crossed  the  track  in  safety  for  the  boys.  The  circumstan- 
tial evidence  indicates  that  they  were  more  over  the  track 
than  otherwise  when  the  train  struck  the  automobile,  as  it 
was  thrown  to  the  east  and  not  in  a  straight  line  down  the 
south-bound  track.  The  deceased  had  a  right  to  assume 
that  the  train  would  not  exceed  the  ordinance  limit  of  the 
city,  and  the  plaintiff  in  error  was  guilty  of  negligence  in 
this  violation.  It  was  also  a  question  for  the  jury,  on  the 
evidence,  as  to  whether  or  not  the  deceased  expected  the 
gates  to  be  operated  against  him  if  he  was  in  danger.  It 
is  also  morally  certain  that  if  on  another  trial  the  ordinance 
requiring  the  operation  of  the  gates  and  the  presence  of  a 
guard  should  be  admitted  in  evidence  the  jury  would  be 
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warranted  in  the  conclusion  that  the  case  would  be  strcxigcr 
in  favor  of  defendant  in  error,  but,  of  course,  this  evidence 
cannot  be  regarded  as  in  the  record. 

For  the  foregoing  reasons  our  conclusion  is  that  the 
judgment  of  the  court  should  be,  and  it  is  accordingly,  af- 

^™^^-  Judgment  affirmed. 


(No.  13828. — Reversed  and  remanded.) 
Mabei*  Rathbun,  Defendant  in  Error,  vs.  The  Ocean 
Accident  and  Guarantee  Corporation,  Ltd.  Plain- 
tiff in  Error. 

Opinion  filed  October  22,  ip2i — Rehearing  denied  Dec,  7,  jp2i. 

1.  Carriers — ".vho  are  private  carriers.  Private  carriers  are 
those  who  undertake  to  deliver  goods  or  passengers  in  a  particular 
case  for  hire,  without  being  engaged  in  such  business  as  a  pub- 
lic employment. 

2.  Same — the  difference  between  private  and  common  carriers. 
Private  and  common  carriers  differ  both  in  respect  to  the  duty 
which  rests  upon  the  latter  to  undertake  the  charge  of  transporta- 
tion and  which  does  not  rest  upon  the  former  in  the  absence  of  a 
special  agreement,  and  in  respect  of  the  risk  which  renders  the 
common  carrier  practically  an  insurer  while  the  private  carrier  is 
liable  only  as  an  ordinary  bailee. 

3.  Same — what  is  necessary  to  constitute  one  a  common  carrier. 
To  constitute  one  a  common  carrier  it  is  necessary  that  he  hold 
himself  out  as  such  by  advertising  or  by  actually  engaging  in  the 
business  and  pursuing  the  occupation  as  an  employment 

4.  Same — proprietors  of  bus  lines  are  common  carriers.  Jitncy- 
bus  proprietors  and  owners  of  stage  coaches,  hacks  and  omnibuses 
are  common  carriers,  in  that  they  serve  all  the  public  alike  who 
apply  to  them  for  carriage  so  long  as  they  have  room,  and  they 
are  held  common  carriers  regardless  of  the  fact  that  they  operate 
in  cities  or  from  city  to  city  or  that  their  passengers  may  desig- 
nate the  route  and  the  place  to  which  they  wish  to  be  carried. 

5.  Same — when  proprietor  of  garage  who  lets  out  automobile 
for  hire  is  not  a  common  carrier.  A  proprietor  of  a  garage  who 
lets  out  an  automobile  for  hire  and  furnishes  a  driver  on  the  spe- 
cial call  of  a  physician  for  a  trip  into  the  country  is  not  a  common 
carrier  in  such  service  regardless  of  whether  said  proprietor  is  li- 
censed to  run  taxicabs  within  the  city  where  the  garage  is  located. 
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6.  Insurance — when  plaintiff  must  prove  that  death  by  accident 
occurred  while  deceased  was  riding  with  common  carrier.  In  a 
suit  against  an  accident  insurance  company  for  a  double  indemnity, 
which  the  policy  provided  for  in  case  the  insured  was  killed  by 
accident  while  riding  with  a  common  carrier,  the  burden  is  on  the 
plaintiff  to  prove  that  the  person  in  whose  automobile  the  insured 
was  riding  at  the  time  he  was  killed  was  acting  as  a  common  car- 
rier in  the  particular  service  rendered. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Vermilion  county ;  the  Hon.  Augustus  A.  Part- 
is w,  Judge,  presiding. 

H.  M.  STEEI.Y,  H.  M.  STEEI.Y,  Jr.,  and  W11.KERSON, 
CASSEI.S,  Potter  &  Gii^bert,  for  plaintiff  in  error. 

Acton  &  Acton,  for  defendant  in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Mabel  Rathbun,  defendant  in  error,  filed  a  declaration 
in  assumpsit  against  the  Ocean  Accident  and  Guarantee 
Corporation,  Limited,  to  recover  for  the  death  of  her  hus- 
band, Dr.  James  Corbett  Rathbun,  in  the  circuit  court  of 
Vermilion  county.  The  amount  of  the  insurance  for  death 
by  accident,  under  three  different  provisions,  is  $6000.  The 
policy  provides  for  payment  of  double  that  amount  if  the 
injuries  causing  death  are  incurred  by  the  insured  while 
traveling  in  or  on  a  public  conveyance  (including  the  plat- 
form, steps  or  running-board  thereof,)  or  in  a  public  car- 
riage provided  by  a  common  carrier  for  passenger  service. 
Plaintiff  in  error,  the  insurer,  admitted  liability  for  single 
indemnity,  including  interest,  in  the  sum  of  $6175.  The 
court  gave  judgment  for  double  indemnity,  including  in- 
terest, in  the  sum  of  $12,350.  On  appeal  to  the  Appellate 
Court  for  the  Third  District  the  judgment  of  the  trial  court 
was  affirmed.  The  case  comes  here  on  petition  for  certiorari. 

The  deceased  was  accidentally  killed  November  12, 19 18, 
in  a  collision  of  the  automobile  in  which  he  was  riding  and 
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an  interurban  car  at  a  road  crossing  about  three  miles  west 
of  Danville,  Illinois.  On  the  afternoon  of  that  date  he 
was  called  to  go  to  Missionfield,  a  hamlet  six  miles  west 
of  Danville,  to  see  a  patient.  He  telephoned  to  Rayle  Bros., 
a  co-partnership  composed  of  James,  Alfred  and  Asa  Rayle, 
to  send  an  automobile  and  driver  to  his  office.  Asa  Rayle 
responded  to  this  call  with  one  of  his  firm's  automobiles, 
and  Dr.  Rathbun  drove  the  car  from  Danville  to  the  scene 
of  the  accident  with  Asa  Rayle  seated  beside  him.  There 
was  another  man  in  the  car  by  the  name  of  Zilko,  who  lived 
in  Missionfield.  It  does  not  appear  clearly  from  this  record 
whether  Zilko  was  a  caller  on.  Dr.  Rathbun  for  medical  ser- 
vices or  was  being  taken  home  at  the  doctor's  request 
He  had  no  connection  with  the  garage  company.  All  three 
occupants  of  the  car  were  killed. 

The  sign  in  front  of  the  garage  read,  "Rayle  Bros., 
Garage  and  Storage. — ^Telephone  5252."  The  firm's  letter 
and  bill-heads  read,  "Rayle  Bros.,  Auto  Livery,  Storage  and 
Washing."  In  the  telephone  directory  of  the  city  of  Dan- 
ville Rayle  Bros,  had  this  advertisement:  "Rayle  Bros. 
Taxi,  Telephone  1964. — Always  at  your  service. — Taxicabs 
for  all  occasions."  They  had  applied  to  the  city  clerk  of 
Danville  and  had  received  a  license  to  run  a  taxicab  line  in 
the  city.  One  of  the  brothers  testified,  in  substance,  that 
they  had  no  taxicab  and  did  not  authorize  the  word  "taxi" 
in  their  advertisements.  The  evidence  in  the  record  is  that 
they  owned  only  six  cars  in  their  garage  and  connected  with 
their  business  and  that  each  of  the  brothers  had  a  private 
car,  all  of  which  were  used  at  funerals  or  in  emergencies 
when  more  cars  were  needed,  and  that  half  of  their  busi- 
ness was  furnishing  cars  for  funerals.  They  had  in  their 
employ  five  or  six  drivers,  who  drove  in  turns,  except  where 
the  call  was  for  a  particular  driver.  They  had  no  cab  stands 
in  the  city  and  made  no  regular  trips  to  depots  or  hotels. 
Their  employees  were  instructed  to  solicit  no  business  out- 
side and  to  pick  up  no  passengers  at  depots,  hotels  or  else- 


Dec.  '21.]       Rathbun  v.  Ocean  Accident  Corp.        565 

where  outside  their  place  of  business.  Their  business  came 
through  the  office  at  their  place  of  business,  by  persons  com- 
ing there  or  calling  by  telephone.  They  made  no  calls  for 
less  than  fifty  cents  and  charged  seventy-five  cents  from  a 
hotel  to  a  depot.  Besides  their  business  in  the  city  they  also 
hired  their  automobiles  to  persons  to  make  trips  into  the 
country  and  to  neighboring  towns,  and  the  charge  on  such 
occasions  varied  with  the  weather  and  the  condition  of  the 
roads.  They  made  such  trips  for  all  who  were  suitable 
persons  and  when  the  weather  was  not  bad  or  stormy. 
When  a  car  was  hired  for  such  service  into  the  country, 
the  person  hiring  it  controlled  and  directed  where  it  should 
go,  the  route  to  be  taken  and  how.  many  should  go  with 
him.  If  the  caller  took  others  with  him  it  cost  no  more, 
as  the  car  on  such  occasion  was  hired  for  an  agreed  sum 
per  hour  or  an  agreed  sum  for  the  trip.  Dr.  Rathbun 
owned  and  drove  a  car  on  some  of  his  trips  to  the  coun- 
try and  occasionally  hired  a  car  at  Rayle  Bros.'  garage  for 
such  trips.  He  usually  called  for  a  car  at  the  garage  by 
telephone  when  he  desired  it  and  a  driver  from  the  garage 
usually  accompanied  it.  Sometimes  he  would  only  make 
one  visit  to  a  patient  with  a  car  and  sometimes  he  would 
make  a  half  dozen  such  visits,  in  which  case  Rayle  Bros, 
would  charge  him  an  agreed  sum  per  hour  or  an  agreed 
sum  for  the  trip,  if  it  was  for  a  particular  distance.  He 
had  the  privilege  of  taking  anyone  else  with  him  that  he 
desired  or  of  stopping  on  the  road  and  taking  in  other  per- 
sons to  ride  with  him,  at  no  extra  cost.  He  had  full  con- 
trol of  the  car  on  such  occasions  and  directed  where  it 
should  go  and  where  it  should  stop.  He  had  thus  patron- 
ized Rayle  Bros,  during  a  period  of  about  five  years. 

The  main  question  in  this  case  is  whether  or  not  plain- 
tiff in  error's  liability  is  a  single  liability  of  $6000  and  in- 
terest or  a  double  liability  of  $12,000  and  interest.  This 
question  is  to  be  determined  solely  upon  the  single  propo- 
sition whether  or  not  Rayle  Bros,  were  common  carriers  in 


566        Bathbun  v.  Ocean  Accident  Corp.        [299  HL 

the  service  they  were  rendering  Dr.  Rathbun  at  the  time 
that  he  was  accidentally  killed.  This  question  does  not 
necessarily  depend  on  the  fact  whether  or  not  Rayle  Bros, 
were  common  carriers  in  the  city  of  Danville  in  carr)ing 
persons  from  hotels  to  trains,  or  from  trains  to  hotels,  or 
from  place  to  place  within  the  city  limits.  We  have  stated 
the  substance  of  all  of  the  evidence  bearing  upon  the  ques- 
tion with  reference  to  the  service  rendered  Dr.  Rathbun  by 
Rayle  Bros.  While  it  is  not  stated  in  so  many  words,  the 
clear  inference  in  the  record  is  that  the  service  rendered  by 
Rayle  Bros,  to  Dr.  Rathbun  was  by  special  contract,  and 
that  the  service  differed  in  no  material  way  from  the  char- 
acter of  service  ordinarily  rendered  by  liverymen  in  letting 
teams  and  carriages  to  their  patrons  for  trips  into  the  coun- 
try or  from  town  to  town. 

Private  carriers  as  ordinarily  defined  are  those  who, 
without  being  engaged  in  such  business  as  a  public  employ- 
ment, undertake  to  deliver  goods  or  passengers  in  a  partic- 
ular case  for  hire  or  reward.  (2  Pope's  Legal  Definitions, 
1236,  citing  Pennewill  v.  Cullen,  5  Harr.  242;  10  Corpus 
Juris,  38.)  Hutchinson,  in  his  work  on  carriers,  (2d  cd. 
sec.  35,)  defines  private  carriers  for  hire  as  such  as  make 
no  public  profession  that  they  will  carry  for  all  who  ap- 
ply, but  who  occasionally,  or  upon  a  particular  occasion, 
undertake  for  compensation  to  carry  upon  such  terms  as 
may  be  agreed  upon.  A  common  carrier  differs  from  a 
private  carrier  in  two  important  respects :  ( i )  In  respect 
of  duty,  it  being  obliged  by  law  to  undertake  the  charge  of 
transportation,  which  none  but  a  common  carrier,  without 
a  special  agreement,  is;  and  (2)  in  respect  of  risk,  the 
former  being  regarded  by  the  law  as  an  insurer,  the  latter 
being  liable  like  ordinary  bailees.  (10  Corpus  Juris,  37.) 
Hence  a  common  carrier  of  passengers  has  been  defined  as 
"one  who  undertakes  for  hire  to  carry  all  persons  indiffer- 
ently who  may  apply  for  passage,  so  long  as  there  is  room 
and  there  is  no  legal  excuse  for  refusal."    The  holding  by 
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all  of  the  authorities  is,  that  to  constitute  one  a  common 
carrier  it  is  necessary  that  he  hold  himself  out  as  such  by 
advertising  or  by  actually  engaging  in  the  business  and  pur- 
suing  the  occupation  as  an  employment. 

Jitney-bus  proprietors  and  owners  of  stage  coaches, 
hacks  and  omnibuses  have  generally  been  held  to  be  com- 
mon carriers.  This  is  so  because  in  their  business  they  serve 
all  the  public  alike  who  apply  to  them  for  carriage  so  long 
as  they  have  room,  and  they  are  held  common  carriers  re- 
gardless of  the  fact  whether  they  operate  in  cities  or  from 
town  to  town  or  from  city  to  city,  so  long  as  they  main- 
tain their  status  as  public  carried,  carrying  all  who  apply 
and  refusing  none  unless  they  have  no  room  or  for  some 
other  legal  reason  may  refuse.  It  does  not  make  any  par- 
ticular difference  as  to  their  being  common  carriers  that 
their  passengers  may  designate  the  way  and  the  place  to 
which  the  passengers  may  be  carried,  but  after  the  carriages 
are  entered  by  the  passengers  such  carriers  must  necessarily 
have  control  and  regulation  of  the  passengers'  conduct  and 
of  the  operation  of  the  carriages  before  they  can  be  held 
to  the  extraordinary  liability  of  common  carriers  to  such 
passengers.  Livery-stable  keepers  lack  one  of  the  essential 
qualifications, — b.  readiness  to  carry  any  and  all  persons  who 
apply  and  offer  to  pay  the  charges  of  carriage  and  comply 
with  the  regulations.  (Parmelee  v.  Lowitz,  74  111.  116; 
Stanley  v.  Steele,  2  Ann.  Cas.  (Conn.)  342.)  As  to  the 
services  performed  by  Rayle  Bros,  for  Dr.  Rathbun,  as 
already  suggested,  we  are  unable  to  see  that  such  services 
amounted  to  more  than  the  ordinary  services  performed  by 
livery-stable  keepers.  The  fact  that  Rayle  Bros,  were  li- 
censed in  Danville  to  run  taxicabs,  if  such  be  the  case,  can 
have  nothing  to  do  in  determining  the  question  whether 
or  not  they  were  common  carriers  in  rendering  the  services 
in  question.  The  license  conferred  no  privileges  beyond  the 
city  limits  of  Danville.  The  advertisement  in  the  telephone 
directory  for  similar  reasons  has  no  direct  bearing  on  the 
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question.  There  is  no  evidence  that  Rayle  Bros,  were  run- 
ning a  jitney  or  taxicab  line  from  Danville  to  Missionfield 
or  from  Danville  to  any  other  town.  When  Dr.  Rathbun 
hired  the  car  it  was  for  a  special  service  to  him  and  he 
had  control  of  both  the  car  and  the  driver.  It  certainly 
could  not  be  successfully  contended  that  Rayle  Bros,  owed 
him  the  extraordinary  duty  of  a  common  carrier,  or  that 
they  were  liable  to  him,  as  such,  for  any  injury  that  he 
might  sustain  on  such  trip.  The  automobile  was  not  a  pas- 
senger car  in  the  sense  in  which  we  are  now  using  that 
term.  It  was,  in  fact,  a  car  contracted  for  by  Dr.  Rathbun 
by  a  private  contract  for  his  use  in  his  profession  and  un- 
der his  control. 

The  Supreme  Court  of  Arkansas  in  Forbes  v.  Reinman, 
112  Ark.  417,  held  under  facts  similar  to  those  in  the  case 
at  bar  that  the  owner  of  an  automobile  hired,  with  its  driver, 
from  the  defendant  was  not  a  common  carrier,  and  that 
the  defendant  was  not  liable  to  the  plaintiff,  an  occupant  of 
the  automobile,  as  a  common  carrier,  but  was  only  liable 
as  a  liveryman  or  private  carrier  for  ordinary  negligence. 

In  Oppenheimer  v.  Maryland  Casualty  Co.  70  Pa.  382, 
suit  was  brought  upon  an  insurance  policy  containing  a 
double  indemnity  provision  in  the  same  language  as  the  pol- 
icy in  the  case  before  us.  The  holding  of  the  court  was 
that  there  could  be  no  recovery  of  double  indemnity.  The 
facts  showed  that  one  Lee  owned  and  operated  a  garage  in 
the  city  of  Wilkesbarre.  He  owned  several  automobiles 
of  various  types,  which  he  customarily  hired  to  the  public 
for  such  times  and  rates  as  were  agreed  on.  Four  men 
hired  an  automobile  from  him  to  take  them  to  the  city  of 
Scranton  and  return.  By  the  agreement  the  owner  of  the 
garage  undertook  to  transport  the  party  to  Scranton  and 
return  them  there  in  the  evening  for  a  bulk  price.  On  the 
return  trip,  while  crossing  a  railroad,  the  automobile  was 
struck  by  an  engine  of  a  railroad  company  and  the  plain- 
tiff was  injured.    The  court,  in  reaching  its  conclusion  that 
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defendant  was  not  a  common  carrier,  said :  "The  owner  of 
the  car  was  a  private  individual.  His  cars  were  his  to  do 
with  as  he  pleased.  His  cars  operated  along  no  route,  had 
no  point  of  starting  or  destination  except  the  will  of  the 
patrons  who  hired  them.  He  had  no  schedule  of  tariffs  or 
rates  for  their  use.  He  could  charge  more  on  a  wet  day 
than  on  a  dry  one,  and  as  much  more  as  his  bailee  was 
willing  to  pay.  He  could  exact  more  compensation  for 
driving  into  a  country  where  the  roads  were  bad  than  else- 
where. In  a  word,  the  rate  he  was  to  receive  was  the 
subject  matter  of  contract  between  him  and  his  prospect- 
ive patron." 

The  same  question  was  involved  in  the  case  of  Georgia 
Life  Ins,  Co.  v.  Easter,  189  Ala.  472,  and  the  same  hold- 
ing was  made.  The  chief  difference  in  the  facts  is,  that 
the  vehicle  hired  was  a  wagon  accompanied  by  a  driver, 
who  carried  the  party  to  a  picnic,  and  on  the  way  to  the 
picnic  one  of  the  party  employing  the  wagon  and  driver 
was  accidentally  killed. 

In  Traveler's  Ins.  Co.  v.  Austin,  116  Ga.  264,  it  ap- 
pears that  the  paymaster  of  a  railroad  company  was  in- 
jured while  traveling  on  the  company's  business  in  a  rail- 
road coach  arranged  and  adapted  specially  for  the  discharge 
of  his  duties  as  paymaster.  The  question  in  that  case  was 
the  same  as  in  this  case:  whether  or  not  the  insurance 
company  was  liable  for  double  indemnity  if  the  accidental 
injuries  should  be  "sustained  while  riding  as  a  passenger 
and  being  actually  in  or  upon  any  railway  passenger  car." 
The  court  held  that  the  insured  was  not  a  passenger  and 
the  car  in  which  he  was  riding  was  not  a  passenger  car. 
The  same  doctrine  of  double  indemnity  was  involved  in  the 
case  of  Bogart  v.  Standard  Life  and  Accident  Co.  187  Fed.  • 
851,  and  the  court  made  the  same  holding.  In  this  latter 
case  a  postal  clerk  sought  to  recover  on  an  insurance  pol- 
icy which  insured  against  accidental  injuries  "while  riding 
as  a  passenger,  being  in  or  on  any  railway  passenger  car 
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propelled  by  mechanical  power  provided  by  a  common  car- 
rier for  passenger  service." 

In  Terminal  Taxicab  Co.  v.  Kutz,  241  U.  S.  252,  the 
question  for  consideration  was  whether  the  taxicab  company 
operating  vehicles  in  Washington,  D.  C,  was  a  common 
carrier,  so  as  to  be  required  to  submit  information  to  the 
Public  Utilities  Commission  of  the  District  Qf  Columbia, 
under  the  Public  Utilities  law,  concerning  the  rates  which 
it  charged  patrons.  The  evidence  showed  that  about  one- 
third  of  the  business  of  the  taxicab  company  consisted  in 
the  operation  of  a  taxicab  and  transfer  business  between 
the  Union  station  and  various  points  in  the  city.  Another 
part  of  its  business  was  under  contract  with  hotels,  by 
which  it  agreed  to  furnish  taxicabs  and  automobiles  within 
certain  hours  to  meet  the  requirements  of  the  hotels,  with 
exclusive  right  to  solicit  business  in  and  about  the  hotels. 
The  remainder  of  its  business  was  the  furnishing  of  auto- 
mobiles from  its  central  garage  on  orders.  The  court  held 
that  it  was  a  common  carrier  as  to  the  two  first  named 
branches  of  its  business  but  was  only  a  private  carrier  as 
to  the  remainder  of  its  business. 

It  was  incumbent  upon  the  defendant  in  error  in  this 
case  to  prove  that  Rayle  Bros,  were  common  carriers  in 
the  service  they  performed  for  Dr.  Rathbun.  The  evidence 
fails  to  prove  that  material  allegation,  and  the  circuit  court 
and  Appellate  Court  erred  in  holding  that  the  plaintiff  in 
error  was  liable  for  double  indemnity.  Defendant  in  er- 
ror's proof  establishes  that  she  is  entitled  to  recover  the 
single  indemnity  of  $6000  and  interest. 

The  judgments  of  the  Appellate  and  circuit  courts  are 
reversed  and  the  cause  is  remanded  to  the  circuit  court  for 

er  procee  mgs.  Reversed  and  remanded. 
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(No.  13971. — Decree  affirmed.) 

W.  A.  B0Y1.E  et  al.  Appellants,  vs.  George  H.  Moore  et  al. 

Appellees. 

Opinion  filed  October  22,  ip2i — Rehearing  denied  Dec.  8,  ip2i. 

1.  Wills — every  will  must  be  construed  according  to  its  own 
language.  In  the  construction  of  every  will  its  meaning  and  in- 
tent must  depend  on  its  language,  with  such  aid  as  may  be  afforded 
by  the  circumstances  surrounding  the  testator  at  the  time  of  mak- 
ing his  will. 

2.  Same — devise  of  life  estate  may  give  power  to  convey  the 
fej.  If  it  clearly  appears  from  the  language  of  the  will  and  the 
circumstances  surrounding  the  testator  when  the  will  was  made 
that  he  intended  to  confer  on  a  life  tenant  power  to  convey  the 
fee  that  intention  must  be  given  effect. 

3.  Same — when  will  gives  life  tenant  power  to  convey  fee,  A 
will  which  gives  to  the  testator's  wife  a  life  estate  in  property  which 
produces  but  little  income,  and  provides  that  it  shall  "be  her  ab- 
solute property  during  her  natural  life,  and  what  shall  be  left  of 
said  property  at  her  death"  shall  go  to  the  children  of  the  testator's 
half -brother,  gives  to  the  life  tenant  the  power  to  convey  the  fee. 

AppEai,  from  the  Circuit  Court  of  Pike  county;    the 
Hon.  Harry  HigbeE,  Judge,  presiding. 

George  C.  Weaver,  and  Lee  Capps,  for  appellants. 

WiLUAMS  &  Wii,uams,  and  Mumford  &  Mumi^ord, 
for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 
Norris  B.  Williams  died  testate  in  1896,  leaving  a 
widow,  Seeney  Williams,  surviving.  He  left  no  child  or 
descendants  of  a  child.  His  nearest  of  kin  surviving  him 
were  a  half-brother,  John  A.  Boils,  and  a  half-sister,  Cath- 
erine Belinda  Boils.  Catherine  died  several  years  ago,  leav- 
ing no  husband  or  child  or  descendants  of  a  child.  The 
half-brother,  John,  died  about  fifteen  years  before  the  liti- 
gation began,  leaving  three  children  surviving.  At  the 
time  of  his  death  Williams  was  the  owner  of  some  per- 
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sonal  property,  as  we  understand  it  worth  $3000  or  $4000^ 
and  ten  lots  or  parcels  of  real  estate  in  the  village  of  Pleas- 
ant Hill,  in  Pike  county.  Some  of  the  lots  were  improved 
and  some  of  them  were  not.  They  were  valued  in  the  m- 
ventory  filed  by  the  executrix  at  $5175.  After  her  hus- 
band's death  the  widow,  claiming  she  was  authorized  by 
the  will  to  sell  the  land,  sold  all  of  it  except  four  lots.  She 
died  in  March,  1920,  and  thereupon  the  surviving  children 
of  the  testator's  half-brother,  John  A.  .Boils,  claiming  to 
be  the  owners  in  fee,  as  tenants  in  common,  of  all  the 
land  the  testator  died  seized  of,  and  that  since  the  widow's 
death  they  were  entitled  to  the  possession  and  enjo3rment 
thereof,  filed  their  bill  asking  that  the  court  so  declare  and 
decree  partition  of  said  land.  All  purchasers  and  grantees 
of  purchasers  of  lots  from  the  widow,  and  mortgagees  of 
such  purchasers,  were  made  defendants.  They  denied  com- 
plainants had  any  interest  in  the  land  sold  by  the  widow, 
and  claimed  her  deeds  were  made  under  power  given  her 
by  the  will  and  conveyed  good  title  to  the  grantees.  After 
a  hearing  the  chancellor  entered  a  decree  construing  the 
will  of  Williams  to  give  the  widow  a  life  estate  in  the  land 
with  power  and  authority  during  her  life  to  sell  and  con- 
vey the  fee  in  any  or  all  of  the  land,  and  that  if  at  her 
death  any  land  remained  unsold,  it  was  the  property  of 
the  complainants  as  tenants  in  common.  The  court  con- 
firmed the  title  of  those  claiming  through  conveyances  made 
by  the  widow,  decreed  partition  of  the  four  lots  remain- 
ing unsold,  and  complainants  have  appealed. 

If  the  chancellor  correctly  construed  the  will  the  de- 
creie  is  right.  The  paragraph  of  the  will  to  be  construed 
is  as  follows : 

"Second — I  will  and  bequeath  my  beloved  wife,  Seeney 
Williams,  all  my  property,  both  real  and  personal,  of  what- 
soever nature  and  kind,  to  be  her  absolute  property  during 
her  natural  life,  and  that  what  shall  be  left  of  said  prop- 
erty at  her  death  shall  be  equally  divided,  kind  and  kind, 
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between  the  children  of  my  half-brothers  and  sisters,  John 
A.  Boils  and  Catherine  Belinda  Boils,  as  their  absolute 
property  forever.  And  I  hereby  appoint  my  beloved  wife, 
Seeney  Williams,  sole  executor,  and  without  bond,  of  this 
my  last  will  and  testament." 

Appellants  contend  the  widow  took  only  a  life  estate  in 
the  land  and  no  power  was  conferred  on  her  to  sell  the 
fee  or  any  other  interest  than  her  life  estate,  and  contend 
the  well  established  rule  applies  that  when  a  power  of  dis- 
posal accompanies  a  devise  of  a  life  estate  the  power  is 
only  co-extensive  with  the  estate  which  the  devisee  is  given 
and  means  only  such  disposal  as  a  tenant  for  life  could 
make,  unless  there  are  other  words  clearly  indicating  a 
larger  power  was  intended;  that  any  general  expressions 
apparently  giving  a  life  tenant  unlimited  power  over  the 
estate,  but  which  do  not  in  express  terms  do  so,  must  be 
regarded  as  referring  to  the  life  estate,  only,  and  therefore 
as  limited  to  such  interest. 

In  the  construction  of  every  will  its  meaning  and  in- 
tent must  depend  on  the  language  of  the  particular  will, 
with  such  aid  as  may  be  afforded  by  the  circumstances  sur- 
rounding the  testator  at  the  time  of  making  his  will.  The 
differences  in  the  language  of  various  wills  construed  and 
of  the  circumstances  surrounding  the  testators  render  de- 
cisions in  will  construction  cases  less  helpful  as  guides 
than  is  the  case  upon  other  subjects.  {Wallace  v.  Noland, 
246  111.  535 ;  Black  V.  Jones,  264  id.  548 ;  Ward  v.  Ca- 
verly,  276  id.  416.)  There  are  certain  general  rules  ap- 
plicable to  all  cases  of  will  construction,  among  them  the 
paramount  rule  that  the  intention  of  the  testator  is  to  be 
ascertained  and  effect  given  to  it  if  not  contrary  to  law. 
Other  general  rules  are,  the  intention  to  be  ascertained  is 
that  expressed  in  the  will;  that  in  determining  the  inten- 
tion of  the  testator  all  parts  of  the  will  should  be  consid- 
ered together,  and,  if  possible,  effect  be  given  to  every 
clause  and  provision ;  and  as  an  aid  in  arriving  at  the  true 
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intention  of  the  testator  resort  may  be  had  to  the  situation 
and  surroundings  of  the  testator  and  the  nature  and  situ- 
ation of  the  property.  These  rules  have  been  announced 
so  often  and  are  so  well  understood  as  to  not  require  cita- 
tion of  authorities. 

Does  the  will  of  N.  B.  Williams  confer  on  the  life  ten- 
ant power  to  sell  the  fee?  If  that  was  his  intention  no 
rule  of  law  will  be  violated  in  giving  it  effect.  (Burke  v. 
Burke,  259  111.  262.)  Circumstances  proper  for  considera- 
tion are,  that  the  testator  was  sixty-four  years  old  when 
he  made  the  will.  At  the  time  of  its  execution  he  was  ill 
and  died  about  two  weeks  thereafter.  The  will  was  writ- 
ten by  his  attending  physician.  The  testator  never  had  any 
child.  His  wife  was  not  in  good  health  and  was  unable 
to  carry  on  any  kind  of  business.  She  owned  no  prop- 
erty. The  land  owned  by  testator  was  all  in  the  village  of 
Pleasant  Hill  and  consisted  of  ten  lots,  some  of  which  were 
unimproved  and  produced  no  income.  The  lots  were  in- 
ventoried as  of  the  total  value  of  $5175.  Only  one  of  them 
was  occupied  as  business  property,  and  it  rented  for  $100 
or  $150  per  year.  From  all  this  it  is  apparent  the  land  was 
capable  of  producing  only  a  small  income. 

The  question  whether  a  power  of  disposal  accompany- 
ing a  devise  of  a  life  estate  conferred  on  the  life  tenant 
power  to  convey  the  fee  has  many  times  been  presented  to 
this  court,  and  it  has  uniformly  been  held  that  to  justify 
the  exercise  of  power  to  convey  anything  more  than  the 
estate  of  the  life  tenant  the  words  of  the  will  must  clearly 
indicate  the  testator  intended  to  confer  a  larger  power.  If 
it  appears  from  the  language  of  the  will  in  this  case  and 
the  circumstances  surrounding  the  testator  when  it  was 
made  that  he  intended  to  confer  on  the  life  tenant  power 
to  convey  the  fee,  that  intention  must  be  given  effect  We 
shall  not  undertake  to  cite  and  comment  on  the  numerous 
cases  in  which  the  devise  to  a  person  of  a  life  estate  was 
claimed  to  have  also  conferred  on  the  life  tenant  power 
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to  sell  and  convey  the  fee.  Some  of  the  cases  where  that 
question  was  considered  are:  Barton  v.  Barton,  283  111. 
338 ;  Mansfield  v.  Mansfield,  203  id.  92 ;  Siegwald  v.  Sieg- 
wald,  37  id.  430;  Metzetiy.  Schopp,  202  id.  275;  Welsch 
V.  Belleville  Savings  Bank,  94  id.  191 ;  Wardner  v.  Baptist 
Memorial  Board,  232  id.  606.  In  all  th^  cases  it  was 
sought  to  ascertain  and  give  effect  to  the  testator's  inten- 
tion as  disclosed  by  the  language  of  the  particular  will  and 
the  circumstances  surrounding  the  testator  at  the  time  of 
its  execution.  We  agree  with  the  chancellor  that  Williams 
devised  his  wife  a  life  estate  in  all  his  land  and  conferred 
on  her  power  to  sell  the  fee.  The  land  was  devised  to  her, 
"to  be  her  absolute  property  during  her  natural  life,  and 
what  shall  be  left  of  said  property  at  her  death"  was  to  be 
divided  among  the  children  of  testator's  half-brother  and 
sister.  It  might  well  be  that  a  devise  of  a  life  estate  to  be 
the  life  tenant's  "absolute  property,"  without  other  words 
indicating  a  larger  power  was  conferred,  would  not  give 
the  devisee  any  authority  to  convey  any  other  interest  than 
his  life  estate;  or  if,  after  devising  a  life  estate  in  land, 
the  will  disposed  of  what  then  remained  or  what  was  left 
at  the  termination  of  the  life  estate,  that,  alone,  would  not 
necessarily  confer  power  on  the  life  tenant  to  sell  the  fee. 
But,  as  we  have  seen,  some  meaning  should  be  given  to  all 
the  language  and  words  of  the  will.  Giving  the  wife  a 
life  estate,  "to  be  her  absolute  property,"  and  further  pro- 
viding that  "what  shall  be  left  of  said  property  at  her  death" 
should  go  to  others,  cannot  be  reasonably  construed  any 
other  way  than  to  clearly  indicate  the  testator  intended  to 
give  her  the  power  to  sell  the  fee.  In  fact,  the  only  prop- 
erty devised  the  children  of  the  testator's  half-brother  and 
sister  is  what  land  is  left  at  the  life  tenant's  death.  All  he 
died  seized  of  would  have  been  left  when  the  life  tenant 
died  if  no  power  had  been  conferred  on  her  to  sell  the  fee. 
This  the  testator  knew,  and  the  language  of  the  will  must 
either  be  construed  to  confer  that  power  or  the  words  re- 
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ferred  to  must  be  disregarded  as  not  having  been  intended 
to  mean  anything.  This  would  ignore  one  of  the  settled 
rules  of  will  construction.  We  have  no  doubt  from  a  con- 
sideration of  the  will  that  the  widow  was  given  power  to 
sell  the  fee  and  that  the  circuit  court  properly  construed 
the  will. 

Complaint  is  made  of  some  errors  in  the  admission  in 
evidence  of  some  statements  of  the  testator  at  the  time  he 
made  the  will  of  what  he  intended.  Conceding  it  was  in- 
competent, it  could  not  affect  a  correct  construction  of  the 
will  and  worked  no  prejudice  to  appellants. 

The  decree  is  affirmed.  ^^^^^^  ^^j,^^ 


(No.  1 392 1. — ^Judgment  affirmed.) 

IThe  FeopliS  o^  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Oliver  F.  Paisley  et  aL  Plaintiffs  in  Error. 

Opinion  filed  October  22,  1^21 — Rehearing  denied  Dec.  8,  1921. 

1.  Criminal  law — granting  of  a  separate  trial  rests  in  discre- 
tion of  court.  Whether  an  application  for  separate  trial  will  be 
granted  rests  in  the  sound  discretion  of  the  trial  court,  and  its  re- 
fusal will  not  afford  ground  for  reversal  unless  there  is  an  abuse 
of  this  discretion. 

2.  Same — a  motion  for  a  separate  trial  must  allege  sufficient 
grounds  and  be  supported  by  affidavit.  A  motion  for  a  separate 
trial  of  a  co-defendant  must  set  out  sufficient  grounds  for  grant- 
ing a  separate  trial  and  must  be  supported  by  affidavit. 

3.  Same — what  evidence  is  admissible  on  question  of  insolvency 
of  defendant  bankers.  In  a  prosecution  of  partners  in  the  banking 
business  for  receiving  a  deposit  while  insolvent,  it  is  permissible 
on  the  question  of  insolvency  to  prove  that  one  of  the  defendants 
directed  their  cashier  not  to  pay  over  a  certain  collection  at  once 
because  they  "needed  the  money,"  that  he  made  false  statements  as 
to  the  bank's  assets  for  the  purpose  of  getting  credit  with  a  tele- 
graph company,  that  he  drew  personal  checks  when  he  had  no  funds 
to  his  account  in  the  bank  and  replaced  the  checks  by  worthless 
notes,  and  that  certain  assets  carried  on  the  books  of  the  bank  at 
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full  value  consisted  of  notes  of  bankrupts  and  of  their  employees, 
all  of  whom  were  without  means  to  pay  their  obligations. 

4.  Same — what  proof  is  generally  admissible  in  prosecution  of 
bankers  for  receiving  deposit  while  insolvent.  Any  evidence  that 
tends  to  show  that  a  bank  has  been  organized  without  capital  and 
that  it  has  been  conducted  on  deposits  obtained  and  without  any 
reference  to  the  rights  of  depositors  is  proper  in  a  prosecution  of 
the  bankers  for  receiving  a  deposit  while  the  bank  was  insolvent. 

5.  Same — failure  to  deny  the  charge  of  insolvency  is  admissible 
against  defendant  bankers.  In  a  prosecution  of  banking  partners 
for  receiving  a  deposit  while  insolvent  a  bank  examiner  may  tes- 
tify that  he  told  the  defendants  that  they  were  insolvent  and  that 
they  did  not  deny  the  charge,  as  the  failure  to  make  the  denial  is 
an  implied  admission  of  defendants'  knowledge  of  their  insolvency. 

6.  Same — when  counsel  for  defendants  cannot  read  to  the  jury 
opinion  in  former  case.    In  a  prosecution  of  bankers  for  receiving 

a  deposit  while  insolvent,  counsel  for  the  defendants  are  not  en-    • 
titled  to  read  to  the  jury  an  opinion  reversing,  for  errors,  a  judg- 
ment convicting  the  same  defendants  for  receiving  another  deposit, 
where  the  reading  of  the  opinion  is  likely  to  confuse  the  jury  as 
to  the  proof  in  the  two  cases  and  cannot  be  of  any  benefit  to  them. 

7.  Same — what  is  not  an  improper  reference  to  failure  of  de- 
fendants to  testify.  The  fact  that  certain  testimony  for  the  People 
stands  uncontradicted,  either  by  direct  testimony  of  another  witness 
or  by  facts  or  circumstances  appearing  on  the  trial,  justifies  the 
assumption  that  the  testimony  is  true,  and  the  State's  attorney  has 
a  right  to  urge  this  point  in  his  argument  to  the  jury  even  though 
the  defendants  have  not  testified. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  writ  of  error  to  the  Crimi- 
nal Court  of  Cook  county ;  the  Hon.  Oscar  Hebei*,  Judge, 
presiding. 

WiLUAM  Friedman,  and  Marsh ali,  Soi^berg,  (Coun 
C.  H.  Fyffe,  and  David  R.  Clarke,  of  counsel,)  for  plain- 
tiffs in  error. 

Edward  J.  Brundage,  Attorney  General,  Robert  E. 
Crowe,  State's  Attorney,  and  Edward  C.  Fitch,  (Edwin 
J.  Raber,  and  Edward  E.  Wilson,  of  counsel,)  for  the 
People. 

899-37 
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Mr.  Justice  Thompson  delivered  the  opinion  of  tbc 
court : 

In  1908  plaintiffs  in  error,  William  H.  Paisley,  Oliver 
F.  Paisley  and  James  T.  Paisley,  opened  a  private  bank  at 
5545  Broadway,  in  the  city  of  Chicago,  under  the  name 
of  Edgewater  Bank,  which  was  conducted  as  a  private 
bank  until  April  11,  1914,  when  it  was  changed  into  a 
State  bank,  known  as  Edgewater  State  Bank.  Shortly 
after  this  it  moved  to  new  quarters  at  4613  Broadway. 
Plaintiffs  in  error  controlled  this  bank  until  December  of 
the  same  year,  when  they  were  forced  by  the  State  Auditor 
to  surrender  control  to  other  parties.  In  the  meantime 
plaintiffs  in  error  had  organized  a  second  private  bank  at 
5302  North  Clark  street  under  the  name  of  Summerdale 
Savings  Bank.  July  i,  19 15,  they  opened  another  private 
bank  at  the  location  of  the  old  Edgewater  Bank,  at  5545 
Broadway,  under  the  name  of  North  Shore  Savings  Bank. 
In  August,  191 6,  they  opened  another  private  bank  at  the 
corner  of  Broadway  and  Grace  street,  which  they  styled 
the  Grace  Street  Branch  of  the  North  Shore  Savings  Bank. 
September  19,  1916,  six  weeks  after  the  opening  of  their 
last  bank,  plaintiffs  in  error  voluntarily  closed  their  doors 
and  filed  a  bill  in  the  superior  court  of  Cook  county  for 
the  appointment  of  a  receiver.  In  October,  19 16,  the 
grand  jury  returned  a  number  of  indictments  charging 
plaintiffs  in  error  with  unlawfully  receiving  deposits  in 
these  banks  knowing  themselves  to  be  insolvent.  They 
were  tried  and  convicted  of  unlawfully  receiving  a  deposit 
of  $700  from  Mrs.  Margaret  Basch.  This  judgment  was 
reversed  for  errors  arising  on  the  trial  and  the  cause  re- 
manded for  a  new  trial.  (People  v.  Paisley,  288  111.  310.) 
The  judgment  brought  before  us  for  review  by  this  writ 
of  error  is  upon  the  conviction  in  the  criminal  court  of 
Cook  county  for  unlawfully  receiving  a  deposit  of  $90  from 
Elsa  Koch.     Plaintiff  in  error  William  H.   Paisley  was 
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sentenced  to  pay  a  fine  of  $i8o  and  the  other  two  plain- 
tiffs in  error  were  each  sentenced  to  the  penitentiary  and 
to  pay  a  fine  of  $i8o.  The  judgment  of  the  criminal 
court  has  been  affirmed  by  the  Appellate  Court  for  the 
First  District. 

When  the  crash  came  the  total  assets  of  the  partner- 
ship, William  H.  Paisley  &  Sons,  was  $70,955.63,  and  the 
individual  assets  of  William  H.  Paisley  were  $470.79, 
of  Oliver  F.  Paisley  $803.21,  and  of  James  T.  Paisley 
$1428.92,  making  a  grand  total  of  all  available  assets  of 
$73,658.55.  The  total  liabilities  were  $498,095.31,  of 
which  there  was  due  depositors  $256,345.13.  Plaintiffs  in 
error  had  juggled  figures  and  padded  accounts  brazenly 
and  recklessly  in  order  to  conceal  their  insolvency  from 
the  public  and  the  public  authorities.  Among  the  claimed 
assets,  listed  "Loans  and  discounts,"  were  worthless  notes 
signed  by  the  Paisleys  amounting  to  $52,240.41,  and  other 
worthless  notes  signed  by  their  employees  and  bankrupt 
concerns  with  which  they  were  connected,  amounting  to 
$26,108.31.  Another  item  carried  as  assets  under  the 
head  "Equity  in  Summerdale  Bank  building"  at  $18,831 
was  of  no  value.  The  building  was  worth  not  to  exceed 
$16,000  and  the  ground  was  worth  approximately  $8000. 
There  was  against  this  property  a  $17,000  first  mortgage 
and  a  $25,000  second  mortgage.  It  is  not  necessary  to  set 
out  any  more  of  the  details.  Sufficient  has  been  said  to 
show  the  character  of  the  assets  and  to  show  that  the 
Paisleys  were  hopelessly  insolvent  and  had  full  knowledge 
of  their  insolvency. 

The  first  point  urged  by  plaintiffs  in  error  for  reversal 
is  that  the  trial  court  erred  in  overruling  a  motion  by 
William  H.  Paisley  for  a  separate  trial.  The  evidence 
shows  that  William  H.  Paisley  was  a  partner  with  his 
sons  and  that  he  was  actively  associated  with  them  in  the 
operation  of  these  banks.  The  record  shows  that  he  was 
present  at  different  times  when  their  financial  condition 
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was  being  discussed.  Whether  an  application  for  separate 
trial  will  be  granted  rests  in  the  sound  discretion  of  the 
trial  court,  and  its  refusal  will  not  afford  ground  for  re- 
versal unless  it  appears  that  there  was  an  abuse  of  this 
discretion.  (People  v.  Covitz,  262  111.  514.)  There  was 
no  abuse  of  discretion  in  denying  this  motion  for  separate 
trial.  Furthermore,  such  a  motion  must  set  out  grounds 
showing  reasons  for  granting  a  separate  trial  and  the 
motion  must  be  supported  by  affidavit.  (16  Corpus  Juris, 
788;  19  Ency.  of  PI.  &  Pr.  527;  People  v.  Gukouski,  250 
111.  231;  People  v.  Temple,  295  id.  463.)  The  motion  in 
this  case  not  only  failed  to  allege  sufficient  grounds  but  is 
not  supported  by  affidavit,  and  it  is  therefore  insufficient. 
When  plaintiffs  in  error  organized  the  Edgewater  State 
Baruc  they  borrowed  from  seven  Chicago  banks  more  than 
$100,000.  The  largest  loan  was  for  $40,000  from  the 
Continental  and  Commercial  National  Bank.  The  other 
loans  were  for  smaller  amounts.  Stock  in  the  Edgewater 
State  Bank  was  deposited  with  these  banks  as  collateral 
security.  Each  of  these  loans  was  obtained  upon  the  repre- 
sentation of  plaintiffs  in  error  that  the  remainder  of  the 
stock  had  been  sold.  Of  the  2000  shares  issued,  plaintiffs 
in  error  took  1350  shares.  Further  details  of  this  trans- 
action will  appear  in  People  v.  Paisley,  supra,  at  pages 
317  to  321.  At  the  time  of  the  former  trial  the  Edge- 
water  State  Bank  was  still  in  existence  and  the  directors 
were  making  an  honest  effort  to  save  it  The  prosecut- 
ing attorney  did  not  show  in  that  case  the  actual  value 
of  the  stock  of  the  Edgewater  State  Bank,  and  the  court 
assumed  from  the  book  value  given  that  it  was  worth  par. 
As  will  appear  from  the  former  opinion,  the  State  Auditor 
had  required  that  an  assessment  of  $60  a  share  be  levied 
and  paid  by  all  the  stockholders  of  this  bank.  The  Paisleys 
were  not  able  to  pay  this  assessment  upon  the  stock  that 
stood  in  their  name.  Representatives  of  the  Edgewater 
State  Bank  and  the  various  banks  from  whom  the  Paisleys 
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had  borrowed  money  on  their  stock  met  to  consider  what 
was  best  to  be  done  regarding  this  assessment.     Three  of 
the  banks  refused  to  pay  the  assessment  and  surrendered 
their  stock.     The  State  Bank  of  Chicago  held  150  shares 
of  this  stock.     It  refused  to  pay  the  assessment  and  sur- 
rendered the  stock  to  the   Paisleys  and  tliey  gave  their 
receipt  for  it.     The  bank  received  no  consideration  what- 
ever for  this  surrender.    The  Continental  and  Commercial 
National  Bank,  which  held  400  shares  of  stock,  also  refused 
to  pay  the  assessment  and  surrendered  its  stock  without 
consideration.      Some   of   the   banks  made   arrangements 
whereby  their  directors  paid  the  assessment  and  enabled 
the  banks  to  hold  the  stock  as  collateral.     The  stock  that 
was  surrendered  was  delivered  to  a  syndicate  of  stock- 
holders of  the  Edgewater  State  Bank,  who  paid  the  assess- 
ment and  held  the  stock  as  collateral.     It  now  appears 
in  the  record  in  this  case  that  the  stock  had  no  market 
value  and  no  actual  value  on  April  21,  19 16,  when  it  was 
surrendered.     The  persons  to  whom  they  surrendered  the 
stock  paid  the  assessment  of  $60  on  each  share  and  lost 
all  of  it.     Plaintiffs  in  error  now  contend  that  this  stock 
was  worth  more  than  $40,000.     This  contention  is  not 
based  on  a  fair  consideration  of  the  proof  in  the  record 
but  on  the  statement  made  in  the  opinion  of  this  court 
in  the  former  case.     One  of  the  errors  committed  on  the 
former  trial  was  the  refusal  to  give  an  instruction  cover- 
ing this  transaction.     Such  an  instruction  was  given  on 
this  trial  and  plaintiffs  in  error  were  given  the  benefit  of 
every  legitimate  claim  made  by  them.     If  the  jury,   in 
determining  their  solvency,  had  given  them  credit  for  the 
full  amount  claimed,  plaintiffs  in  error  would  still  have 
liabilities  of  $350,000  in  excess  of  their  assets. 

Plaintiffs  in  error  contend  that  the  State  proved  other 
acts  of  misconduct  which  did  not  tend  to  prove  the  charges 
under  this  indictment.  One  of  these  irregular  transactions 
concerned  a  collection  for  C.  O.  Anderson  of  a  certificate 
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of  deposit  for  $2311.87  issued  by  a  bank  in  Sweden. 
This  certificate  was  received  for  collection  in  July,  1916, 
and  the  collection  was  made  immediately,  but  Oliver  F. 
Paisley  directed  Oscar  T.  Miller,  cashier  of  the  North 
Shore  Savings  Bank,  not  to  pay  the  cash  to  Anderson  until 
January,  19 17,  because  they  "needed  tlie  money."  This 
evidence  was  properly  admitted.  It  tended  to  show  that 
Oliver  F.  Paisley  then  realized  his  insolvency.  Another 
irregular  transaction  proven  was  the  making  by  Oliver  F. 
Paisley  of  a  false  financial  statement  with  reference  to  the 
assets  and  liabilities  of  the  North  Shore  Savings  Bank  to 
the  Western  Union  Telegraph  Company.  If  the  bank  had 
at  that  time  been  financially  sound  it  would  not  have  been 
necessary  to  have  made  this  false  statement  in  order  to 
get  the  business  of  the  Western  Union  Telegraph  Com- 
pany, and  this  proof  was  therefore  properly  admitted, 
because  it  tended  to  show  that  Oliver  F.  Paisley  knew 
that  his  bank  was  insolvent.  While  proof  of  these  crooked 
transactions  tended  to  create  a  feeling  of  prejudice  against 
Oliver  F.  Paisley,  it  was  not  for  tliat  reason  error  to  receive 
such  proof.  No  evidence  was  admitted  which  did  not  go 
to  the  question  of  the  solvency  of  plaintiffs  in  error  and 
their  banks,  their  knowledge  of  their  insolvency  and  their 
connections  with  the  management  of  these  banks.  The 
prejudice  that  was  created  was  that  which  naturally  comes 
with  proof  of  guilt  in  every  criminal  prosecution.  The 
State's  attorney  also  proved  that  for  more  than  a  year 
before  the  final  crash  Oliver  F.  Paisley  had  been  draw- 
ing funds  from  the  North  Shore  Savings  Bank  by  per- 
sonal checks  when  he  had  no  funds  in  the  bank  from 
which  to  pay  these  checks.  These  items  were  carried  by 
Miller  as  cash.  From  time  to  time  these  worthless  checks 
were  replaced  by  worthless  notes  signed  by  Oliver  F.  Pais- 
ley. By  this  operation  alone  Oliver  F.  Paisley  stole  from 
the  depositors  more  than  $34,000.  This  line  of  proof  was 
likewise  admissible  to  show  insolvency  and  knowledge  of  it 
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The  proof  in  this  case  shows  that  plaintiffs  in  error 
were  insolvent  in  19 14,  when  they  were  compelled  to  sur- 
render control  of  the  Edgewater  State  Bank;  that  they 
were  insolvent  in  191 5,  when  they  organized  the  North 
Shore  Savings  Bank,  and  that  they  were  barely  able  to 
keep  the  doors  of  their  two  banks  open  when  they  organ- 
ized the  Grace  Street  Branch  of  the  North  Shore  Savings 
Bank  six  weeks  before  they  went  into  bankruptcy.  Com- 
plaint is  made  that  the  People  were  permitted  to  prove  that 
much  of  tlie  assets  carried  on  their  books  at  full  value 
consisted  of  notes  of  bankrupts  and  of  their  employees,  all 
of  whom  were  without  means  to  pay  their  obligations. 
AH  of  this  proof  was  admissible  to  show  insolvency.  Any 
evidence  that  tends  to  show  that  a  bank  has  been  organ- 
ized without  capital  and  that  it  has  been  conducted  on 
deposits  obtained  and  without  any  reference  to  the  rights 
of  depositors  is  proper  in  a  prosecution  of  this  kind.  Peo- 
ple V.  Munday,  293  111.  191. 

A  bank  examiner,  Daniel  V.  Harkin,  made  an  exami- 
nation of  the  Edgewater  State  Bank  in  December,  191 4. 
He  criticised  a  number  of  loans  taken  over  by  this  bank 
at  the  time  it  was  changed  by  the  Paisleys  from  a  private 
bank  to  a  State  bank.  One  loan  was  to  a  bankrupt  candy 
firm  for  about  $20,000,  another  was  to  the  Paisley's  attor- 
ney for  about  $18,000,  and  others  appeared  equally  worth- 
less. All  these  loans  were  personally  guaranteed  by  the 
Paisleys.  A  meeting  of  the  directors  of  the  Edgewater 
State  Bank  was  called,  at  which  all  of  plaintiffs  in  error 
were  present.  Harkin  told  the  other  members  of  the  board 
of  directors  that  the  Paisleys  were  insolvent,  and  that  he 
could  not  permit  the  bank  to  continue  to  do  business  if 
the  Paisleys  did  not  resign  from  the  board  of  directors 
and  surrender  the  management  of  the  bank  to  more  respon- 
sible directors.  William  H.  Paisley  was  greatly  agitated 
and  with  tears  in  his  eyes  said  he  did  not  think  their  con- 
dition was  that  bad.    Oliver  F.  and  James  T.  Paisley  said 
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nothing  but  voluntarily  surrendered  their  control  of  the 
bank.  Harkin  and  Nathan  William  McChesney,  one  of  the 
directors  present  at  this  meeting,  both  testified  that  they 
had  charged  the  Paisleys  with  being  insolvent  and  that  the 
Paisleys  had  not  denied  the  charge.  Plaintiffs  in  error 
complain  of  this  testimony,  claiming  that  these  witnesses 
were  permitted  to  express  the  opinion  to  the  jury  that  the 
Paisleys  were  insolvent.  The  witnesses  did  not  testify 
that  they  were  insolvent,  but  they  testified  that  they  had 
told  the  Paisleys  that  they  were  insolvent  and  that  the 
Paisleys  had  not  denied  the  charge.  If  the  Paisleys  did 
not  think  this  charge  was  true  it  was  the  natural  thing 
for  them  to  deny  the  accusation.  Their  failure  to  deny 
it  was  an  implied  admission  of  their  knowledge  of  their 
insolvency  and  it  was  proper  to  make  this  proof.  People 
V.  Cardinelli,  297  111.  116. 

Counsel  for  plaintiffs  in  error  attempted  to  read  to  the 
jury,  during  their  argument,  the  opinion  of  this  court  in 
the  former  trial  reversing  the  conviction  of  plaintiffs  in 
error  in  the  Basch  case.  It  is  clear  that  the  purpose  of 
counsel  was  to  get  before  the  jury  the  criticism  by  the 
court  of  the  bankers  involved  in  the  Edgewater  State 
Bank  stock  transaction  and  of  E.  J.  Raber,  prosecuting 
attorney.  The  record  before  us  then  seemed  to  justify  the 
criticism  made  but  the  record  now  before  us  does  not 
warrant  such  criticism.  The  banks  not  only  lost  the  $100,- 
000  loaned  the  Paisleys,  but  the  directors  who  tried  to 
save  the  Edgewater  State  Bank  to  make  the  security  good 
lost  the  additional  $60,000.  The  Paisleys  were  insolvent 
when  the  Edgewater  State  Bank  was  organized,  and  its  or- 
ganization was  a  part  of  their  fraudulent  scheme  to  cover 
their  insolvency  by  operating  on  borrowed  capital  and 
money  of  their  depositors.  Raber  was  criticised  in  the 
former  opinion  for  his  treatment  of  witness  Oscar  F. 
Miller,  cashier  of  the  North  Shore  Savings  Bank.  Miller 
was  the  willing  tool  of  the  Paisleys,  and,  of  course,  had 
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much  information  that  was  of  value  to  the  prosecution. 
Miller  was  questioned  by  the  State's  attorney  and  during 
his  examination  told  one   falsehood  after  another.     He 
denied  any  knowledge  whatever  of  the  Anderson  trans- 
action and  denied  any  acquaintance  with  Anderson.    When 
Anderson  was  produced  before  him  he  admitted  that  he 
knew  him,  and  when  a  letter  written  regarding  the  trans- 
action and  bearing  his  signature  was  produced  he  admitted 
that  he  knew  all  about  the  transaction.     Raber  questioned 
him    further    regarding    the    crooked    operations    of    the 
Paisleys,  and  he  answered  falsely  until  driven  into  a  cor- 
ner, when  he  admitted  his  full  knowledge  of  each  trans- 
action.    Under  this  provocation  Raber  referred  to  him, 
so  Miller  says,  as  "a  damned  liar"  and  told  him  that  he 
acted  like  a  three-year-old,  and  that  he  could  not  under- 
stand "why  in  the  hell  the  bank  that  he  was  v.^orking  for 
had  ever  hired  him."     This  is  alleged  to  have  taken  place 
in  the  State's  attorney's  office.     It  did  not  occur  in  the 
court  room.     Granting  that  the  charges  are  true,  it  does 
not  show  professional  misconduct  on  the  part  of  Raber. 
Of  course,  we  cannot  approve  the  profanity  used.     This 
testimony  of  Miller  was  not  denied.    It  could  not  be  denied 
except  by  Raber,  and  he  was  the  attorney  who  was  prose- 
cuting the  case.     In  view  of  the  record  and  the  ease  with 
which  Miller  could  tell  falsehoods  we  do  not  consider  that 
it  was  necessary  for  the  statements  to  be  denied.     We 
think  we  have  pointed  out  the  reason  counsel  wanted  to 
read  tliis  opinion  to  the  jury  and  the  reason  the  court 
properly  refused  to  permit  it  to  be  read.     The  proof  in 
this  case  is  much  stronger  than  that  in  the  previous  case, 
and  the  reading  of  the  opinion  in  the  previous  case  to 
the  jury  that  sat  in  this  case  would  have  tended  to  confuse 
the  jury  and  would  have  been  of  no  benefit  to  them.     In 
Earll  V.  People,  99  111.  123,  and  in  People  v.  Rees,  268  id. 
585,  this  court  criticised  the  State's  attorney  for  reading 
cases  which  tended  to  distract  the  attention  of  the  jury 


586  The  People  v.  Paisley.  [299 IB- 

from  the  case  at  hand  without  throwing  any  light  upon  it. 
What  we  said  in  those  cases  applies  with  equal  force  to  the 
request  of  counsel  in  this  case.  The  court  properly  refused 
to  permit  this  opinion  to  be  read. 

Charles  Kramer,  a  collector  for  the  Ogden  Avenue 
State  Bank,  presented  to  plaintiffs  in  error  two  notes  for 
pa)rment.  The  Paisleys  begged  for  more  time,  and  a  day 
or  two  later  James  T.  Paisley  came  to  the  office  of  Kramer 
and  paid  him  $1000  in  small  bills,  ones,  twos  and  fives, 
all  old  currency.  Later,  Oliver  F.  Paisley  came  to  Kra- 
mer to  see  him  in  regard  to  a  further  extension  of  the 
notes,  and  Kramer  remarked  that  it  was  strange  that  he 
could  be  running  a  bank  without  any  money  and  asked 
him  if  he  realized  that  it  was  just  such  things  that  got 
people  into  the  penitentiary,  and  Paisley  said  he  knew  it 
was.  The  State's  attorney  in  his  argument  commented 
on  this  transaction  and  argued  that  this  $1000  was  paid 
with  bills  that  had  been  deposited  in  the  banks,  and  called 
upon  the  defense  to  explain  why  Kramer's  testimony  was 
not  denied  if  it  was  not  true.  Plaintiffs  in  error  complain 
of  this  argument  on  the  ground  that  it  refers  to  their  fail- 
ure to  testify,  because  no  one  could  have  denied  Kramer's 
statements  but  themselves.  The  People  have  a  right  at 
all  times  to  show  that  certain  of  their  proof  is  uncon- 
tradicted. The  fact  that  certain  testimony  stands  uncon- 
tradicted either  by  direct  testimony  of  another  witness  or 
by  facts  or  circumstances  appearing  on  the  trial  justifies 
the  assumption  that  the  testimony  is  true,  and  the  State's 
attorney  has  a  right  to  urge  this  point  to  the  jury.  People 
V.  Spira,  264  111.  243;  People  v.  Donahoe,  279  id.  411. 

We  have  examined  all  the  errors  assigned  by  plaintiffs 
in  error  and  find  no  merit  in  any  of  them. 

The  record  fully  justifies  the  verdict  of  the  jury  and 
the  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed* 
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(No.  14004. — Reversed  and  award  set  aside.) 
SwFFT  &  Co.  Plaintiff  in  Error,  vs.  The  Industriai^  Com- 
mission et  al. — (Frank  Fox,  Defendant  in  Error.) 

Opinion  filed  October  22,  ip2i — Rehearing  denied  Dec.  g,  Jp2j. 

1.  Workmen's  compensation — Compensation  act  applies  only 
to  injury  resulting  in  incapacity  or  disfigurement.  It  is  only  where 
there  has  been  an  injury  to  an  employee  which  incapacitates  him 
from  pursuing  his  usual  and  customary  line  of  employment  or  re- 
sults in  serious  and  permanent  disfigurement  that  the  Compensa- 
tion act  provides  for  the  payment  of  compensation. 

2.  Same — when  provision  for  making  a  claim  within  eighteen 
months  after  returning  to  work  does  not  apply.  The  provision  of 
the  Compensation  act  which  allows  an  injured  employee  eighteen 
months  in  which  to  make  his  claim  for  compensation  if  he  returns 
to  work  with  the  same  employer  with  whom  he  was  working  when 
he  was  injured  does  not  apply  where  the  injury  is  so  slight  that  the 
employee  loses  no  time  except  the  few  minutes  occupied  in  having 
his  injury  treated  by  the  employer's  physician,  and  if  no  claim  for 
compensation  is  made  within  six  months  after  the  accident  the  In- 
dustrial Commission  has  no  jurisdiction  even  though  the  injury  sub- 
sequently results  in  abscesses  and  causes  the  employee  to  quit  work. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

T.  M.  Coen,  for  plaintiff  in  error. 

Bo  WE  &  Bo  WE,  (Augustine  J.  Bo  we,  of  counsel,)  for 
defendant  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

Frank  Fox  was  employed  by  Swift  &  Co.  in  January, 
1919,  as  a  bricklayer  on  a  job  of  bricking  up  boilers  in  a  new 
boiler  house.  After  working  three  or  four  days  he  was  laid 
off  for  several  days  for  lack  of  material  but  returned  to 
work,  and  on  February  18,  while  at  work,  scratched  the 
shin  of  his  right  leg  on  some  loose  brick.  He  paid  no  atten- 
tion to  this  injury,  but  the  next  day  he  struck  his  he?.d  on  a 
temporary  brace,  and  the  foreman,  seeing  the  blood  on  his 
head,  told  him  he  had  better  go  over  to  see  the  doctor.    Fox 
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then  told  the  foreman  about  scratching  his  leg  and  went  to 
the  doctor,  who  wiped  off  his  head  with  a  piece  of  cotton 
and  bandaged  the  leg.  Fox  continued  at  work  until  the  job 
was  completed,  about  the  first  of  March,  losing  no  time. 
He  was  then  unemployed  until  in  April,  when  he  got  a  job 
with  the  Indian  Oil  Company,  at  which  he  worked  about  a 
month,  full  time,  when  it  was  not  raining.  He  quit  work 
on  May  14,  1919,  because  he  was  sick,  and  afterward  was 
under  the  care  of  physicians  or  in  a  hospital  for  several 
months.  He  had  a  number  of  abscesses  as  a  result  of 
streptococcus  infection.  No  claim  was  made  for  compen- 
sation until  December  19,  19 19,  when  he  made  an  application 
to  the  Industrial  Commission  for  an  award.  An  award  was 
made  by  the  arbitrator,  which  was  confirmed  by  the  Indus- 
trial Commission,  and  the  circuit  court  of  Cook  countv  on 
review  of  the  proceedings,  after  a  slight  modification,  con- 
firmed the  award  of  the  Industrial  Commission. 

The  employer.  Swift  &  Co.,  by  this  writ  of  error  ques- 
tions the  jurisdiction  of  the  Industrial  Commission  to 
entertain  the  application,  since  no  claim  was  made  within 
six  months  after  the  injury.  The  defendant  in  error  claims 
that  jurisdiction  exists  by  virtue  of  that  part  of  paragraph 
(d)  of  section  8  of  the  Workmen's  Compensation  act  which 
provides  that  "in  the  event  the  employee  returns  to  the 
employment  of  the  employer  in  whose  service  he  w^as  in- 
jured, the  employee  shall  not  be  barred  from  asserting  a 
claim  for  compensation  under  this  act :  Provided,  notice  of 
such  claim  is  filed  with  the  Industrial  Board  within  eighteen 
months  after  he  returns  to  such  employment,  and  the  said 
board  shall  immediately  send  to  the  employer,  by  registered 
mail,  a  copy  of  such  notice."  The  defendant  in  error  con- 
tends that  his  leaving  off  work  at  the  direction  of  his  fore- 
man and  calling  on  the  company's  doctor  for  the  purpose  of 
having  his  injury  treated  and  his  return  to  work  at  the 
direction  of  the  doctor  brings  the  employee  within  this  pro- 
vision;   that  the  employee  returned  to  the  employment  of 
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the  employer  in  whose  service  he  was  injured,  and  that  he 
was  not  barred  from  asserting  his  claim  for  compensation 
within  eighteen  months  after  such  return. 

The  Workmen's  Compensation  act  provides  that  an 
employer  may  elect  to  provide  and  pay  compensation  for 
accidental  injuries  sustained  by  any  employee  arising  out  of 
and  in  the  course  of  the  employment.  Section  7  of  the  act 
provides  for  the  amount  of  compensation  which  shall  be  paid 
for  injury  to  the  employee  resulting  in  death,  when  it  shall 
be  paid,  to  whom  it  shall  be  paid  and  how  it  shall  be  paid. 
Section  8  relates  to  injuries  not  resulting  in  death,  and  pro- 
vides for  the  amount  of  compensation  which  shall  be  paid 
to  the  employee  for  such  injuries  according  to  a  schedule 
stated  in  the  section.  The  injuries  are  all  such  as  result  in 
temporary  or  partial  incapacity  to  work  or  serious  and 
permanent  disfigurement.  The  first  part  of  paragraph  (d), 
the  last  sentence  of  which  has  been  quoted  and  is  relied  upon 
by  the  defendant  in  error,  is  as  follows:  "If,  after  the  injury 
has  been  sustained,  the  employee  as  a  result  thereof  becomes 
partially  incapacitated  from  pursuing  his  usual  and  cus- 
tomary line  of  employment,  he  shall,  except  in  the  cases 
covered  by  the  specific  schedule  set  forth  in  paragraph  (e) 
of  this  section,  receive  compensation,  subject  to  the  limita- 
tions as  to  time  and  maximum  amounts  fixed  in  paragraphs 
(b)  and  (h)  of  this  section,  equal  to  fifty  percentum  of  the 
difference  between  the  average  amount  which  he  earned 
before  the  accident,  and  the  average  amount  which  he  is 
earning  or  is  able  to  earn  in  some  suitable  employment  or 
business  after  the  accident.**  It  is  only  where  there  has  been 
an  injury  to  an  employee  resulting  in  his  partial  incapacity 
from  pursuing  his  usual  and  customary  line  of  employment 
or  serious  and  permanent  disfigurement  that  the  act  provides 
for  the  payment  of  compensation.  It  is  only  after  such  an 
injury  that  the  statute  provides  for  the  return  of  the  injured 
employee,  who  has  been  partially  incapacitated,  to  the  em- 
ployment of  the  employer  in  whose  service  he  was  so  injured 
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and  incapacitated.  When  the  statute  speaks  of  the  event  of 
the  employee's  return  to  the  employment  it  refers  to  a  return 
after  an  injury  sustained  resulting  in  partial  or  permanent 
incapacity.  It  fixes  a  period  of  six  months  within  which  the 
employee  may  make  his  claim  for  compensation,  and  the 
commission  is  without  jurisdiction  to  make  an  award  unless 
claim  is  made  within  six  months,  except  that  where  the 
employee,  after  having  been  partially  incapacitated,  returns 
to  his  former  employment  the  limitation  is  extended  to 
eighteen  months. 

The  Industrial  Commission  was  without  jurisdiction  to 
award  compensation  to  the  defendant  in  error. 

The  judgment  of  the  circuit  court  will  be  reversed  and 

the  award  set  aside.  „  .      j  j     ^      j 

Reversed  and  award  set  aside. 


(No.  13974. — Reversed  and  remanded.) 

Mary  Grifenhan,  Defendant  in  Error,  vs.  The  Chicago 

Railways  Company,  Plaintiff  in  Error. 

Opinion  filed  October  22,  1^21 — Rehearing  denied  Dec.  8,  ig2i. 

1.  Negligence — an  instruction  should  not  assume  negligence  of 
the  defendant.  In  an  action  against  a  street  railway  company  for 
personal  injuries  received  in  a  collision  of  a  street  car  with  an 
automobile  in  which  the  plaintiff  was  riding,  the  burden  is  on  the 
plaintiff  throughout  the  trial  to  show  that  she  was  in  the  exercise 
of  ordinary  care  at  the  time  of  the  accident  and  that  the  injury 
was  the  result  of  the  negligence  of  the  defendant  as  charged  in 
the  declaration,  and  it  is  prejudicial  error  to  give  an  instruction 
which  assumes  that  these  facts  have  been  proved  and  places  on  the 
defendant  the  burden  of  establishing  that  the  negligence  of  a  third 
party,  who  was  driving  the  automobile,  was  the  proximate  cause 
of  the  accident. 

2.  Same — when  passenger  in  antomobile  should  warn  driver  of 
danger.  Where  a  passenger  in  an  automobile  has  an  opportunity 
to  learn  of  danger  and  to  avoid  it,  it  is  his  duty,  in  the  exercise  of 
ordinary  care  for  his  own  safety,  to  warn  the  driver  of  the  auto- 
mobile of  such  danger,  as  the  passenger  has  no  right,  because  some- 
one else  is  driving  the  car,  to  omit  reasonable  arid  prudent  efforts 
on  his  part  to  avoid  danger. 
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3.  Same — when  negligence  of  driver  of  automobile  cannot  be 
imputed  to  passenger.  If  a  passenger  in  an  automobile  exercises 
ordinary  care  for  his  own  safety  the  negligence  of  the  driver  can 
not  be  imputed  to  the  passenger. 

Fajrmer,  J.|  dissenting. 

Writ  of  Error  to  the  First  Branch  Appellate  Court  for 
the  First  District ; — heard  in  that  court  on  appeal  from  the 
Superior  Court  of  Cook  county;  the  Hon.  Oscar  Hkbki<, 
Judge,  presiding. 

Chari.^  LeRoy  Brown,  (John  R.  Guii^uams,  and 
George  E.  Gorman,  of  counsel,)  for  plaintiff  in  error. 

C.  Hei*mer  Johnson,  (John  T.  Murray,  of  counsel,) 
for  defendant  in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court  : 

This  cause  is  brought  to  this  court  by  writ  of  certiorari 
to  review  a  judgment  of  the  Appellate  Court  affirming  a 
judgment  of  the  superior  court  of  Cook  county  for  $5000 
recovered  by  plaintiff,  defendant  in  error  here,  against  de- 
fendant, plaintiff  in  error  here,  for  injuries  growing  out  of 
an  accident  occurring  on.  Crawford  avenue,  in  the  city  of 
Chicago. 

Crawford  avenue  is  a  north  and  south  street.  Two 
street  car  tracks  are  laid  in  the  middle  of  the  street.  The 
space  occupied  by  the  tracks  is  paved  with  granite  blocks 
and  the  roadway  on  each  side  of  the  tracks  is  paved  with 
brick.  The  space  between  the  east  rail  of  the  north-bound 
track  and  the  east  curb  of  the  paved  roadway  is  fifteen 
feet  in  width.  A  block  north  of  Wabansia  avenue  Craw- 
ford avenue  passes  under  a  railroad  viaduct.  The  ave- 
nue is  slightly  depressed  under  the  viaduct,  and  there  is  a 
gradual  decline,  about  a  block  in  length,  toward  the  viaduct 
from  each  direction.     The  pavement  was  in  fair  condition 
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except  that  immediately  underneath  the  viaduct  it  was 
badly  worn,  and  there  were  several  holes  six  to  eight  inches 
in  depth,  which  were  filled  with  water  at  the  time.  The 
injuries  for  which  plaintiff  recovered  her  judgment  grew 
out  of  a  collision  between  a  street  railway  car  of  defendant 
and  a  Ford  automobile  in  which  she  was  a  passenger.  The 
car  was  of  the  pay-as-you-enter  type  and  was  about  fifty 
feet  long.  It  was  carrying  a  heavy  load  of  passengers  and 
many  of  them  were  riding  on  the  front  platform.  The 
automobile  was  carrying  six  adults, — ^two  men  on  the  front 
seat  and  a  man  and  three  women  on  the  back  seat.  Both 
were  traveling  north  on  Crawford  avenue  at  the  time  of 
the  accident.  The  versions  of  how  the  accident  occurred 
are  so  different  that  it  will  be  necessary  to  set  each  out 
separately. 

The  automobile  was  the  property  of  H.  B.  Parrott  and 
he  was  driving  it  at  the  time  of  the  accident.  The  plain- 
tiff's version  of  the  accident  is  supported  by  her  own  testi- 
mony and  that  of  Edward  Grifenhan,  her  husband,  Mrs. 
Chapman,  her  sister,  and  Mr.  and  Mrs.  Parrott,  all  occu- 
pants of  the  automobile.  All  three  of  the  women  who 
testified  were  injured  in  the  accident  and  all  were  rendered 
unconscious  at  the  time.  Parrott  was  somewhat  injured 
and  his  automobile  was  badly  damaged.  Plaintiff  and  her 
husband  lived  just  west  of  Crawford  avenue,  on  Potomac 
avenue,  an  east  and  west  street  crossing  Crawford  avenue 
six  or  eight  blocks  south  of  the  point  of  the  accident.  The 
six  people  entered  Parrott's  car  at  plaintiff's  home  and 
drove  east  on  Potomac  avenue  to  Crawford  avenue  and 
then  north  on  the  east  side  of  Crawford  avenue.  In  a 
few  blocks  the  automobile  overtook  a  north-boimd  street 
car,  which  stopped  at  cross-streets  to  receive  and  discharge 
passengers,  and  the  automobile  was  stopped  a  short  dis- 
tance behind  the  car.  At  Wabansia  avenue  the  automobile 
passed  ahead  of  the  street  car  and  continued  to  move  north 
in  the  roadway  east  of  the  car  track.    The  automobile  was 
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traveling  just  outside  the  east  rail  of  the  north-bound  track 
but  was  within  the  course  of  the  overhang  of  the  street 
car.  It  continued  in  this  course  down  the  incline  north 
of  Wabansia  avenue,  under  the  viaduct  and  up  the  incline 
north  of  the  viaduct.  Just  before  the  automobile  reached 
the  top  of  this  incline  the  street  car  overtook  it  and  collided 
with  it  from  the  rear  with  such  force  as  to  damage  the 
automobile  and  injure  the  occupants. 

Defendant's  version  of  the  accident  differs  materially 
from  plaintiff's  version.  Its  account  of  the  occurrence 
was  given  by  the  motorman,  conductor  and  five  passengers 
on  the  car  in  question.  Defendant's  version  is  that  the 
street  car  which  came  in  contact  with  the  automobile  was 
proceeding  north  under  the  viaduct  with  no  automobile 
in  front  of  the  car  on  the  track  or  on  the  roadway  outside 
the  track;  that  when  the  street  car  had  climbed  up  the 
north  incline  to  a  point  near  its  top  the  automobile  raced 
past  the  street  car  and  was  proceeding  northward  just  out- 
side the  car  tracks  and  parallel  and  close  to  the  east  line 
of  the  street  car;  that  when  the  automobile  passed  over 
the  holes  in  the  pavement  under  the  viaduct  it  was  greatly 
shaken  and  seemed  in  danger  of  sliding  into  the  car;  that 
when  the  rear  of  the  automobile  was  five  or  ten  feet  north 
of  the  front  end  of  the  street  car  the  automobile  skidded 
and  zig-zagged  and  tipped  over  toward  the  street  car  so 
that  the  street  car  collided  with  the  top  of  the  automobile, 
and  that  the  automobile  continued  to  tip  and  finally  fell 
over  on  its  side.  One  passenger  seated  on  the  east  side  of 
the  street  car  stated  that  he  saw  the  automobile  dash  by  the 
street  car  at  about  twenty-five  miles  an  hour  an  instant 
before  he  heard  the  crash. 

The  two  versions  are  in  direct  conflict.  If  plaintiff's 
version  is  correct  she  is  entitled  to  recover  unless  she  is 
guilty  of  contributory  negligence  in  knowingly  permitting 
the  automobile  to  be  driven  in  a  place  of  danger.  If  de- 
fendant's version  is  true  then  plaintiff  is  not  entitled  to 
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recover,  because  defendant's  servants  were  not  negligent 
but  the  injuries  arose  out  of  the  reckless  operation  of  the 
automobile.  In  this  state  of  the  record  it  was  necessary 
that  the  instructions  given  the  jury  be  substantially  accurate. 

The  court  gave  to  the  jury  at  the  instance  of  plaintiflF 
the  following  instruction: 

2.  "The  court  instructs  the  jury  that  if  the  negligence 
of  two  parties  proximately  contributes  to  cause  an  accident 
through  which  a  third  party  is  injured,  it  is  not  alone  a 
defense  for  one  of  said  parties  to  show  that  the  other  was 
also  guilty  of  negligence  which  contributed  to  cause  the 
injury  to  the  tliird  party,  if  the  third  party  was  at  and 
before  the  time  of  the  happening  of  the  accident  in  the 
exercise  of  ordinary  care." 

As  an  abstract  proposition  of  law  there  is  nothing  ma- 
terially wrong  with  this  instruction,  but  in  view  of  the 
record  in  this  case  it  was  nearly  certain  to  mislead  the  jury, 
and  the  giving  of  it  was  prejudicial  error.  The  jury  would 
naturally  assume  that  the  tv/o  parties  to  whom  negligence 
was  attributed  by  the  instruction  were  defendant's  servants 
and  the  driver  of  the  automobile.  In  other  words,  the  in- 
struction assumes  that  defendant  was  guilty  of  negligence 
and  places  on  the  defendant  the  burden  of  showing  that 
the  negligence  of  the  driver  of  the  automobile  was  the 
proximate  cause  of  the  injury.  The  burden  is  on  the 
plaintiff  throughout  the  trial  to  show  that  she  was  in  the 
exercise  of  ordinary  care  at  the  time  of  the  accident  and 
that  the  injury  was  the  result  of  the  negligence  of  de- 
fendant charged  in  the  declaration.  Any  instruction  which 
assumes  that  these  facts  have  been  proven  or  that  places 
on  defendant  the  burden  of  establishing  a  defense  before 
these  facts  are  proven  is  wrong  and  the  giving  of  it  consti- 
tutes reversible  error.  (Lavander  v.  Chicago  City  Railway 
Co.  296  111.  284.)  If  defendant's  version  of  the  accident 
is  true  then  the  misconduct  of  the  driver  of  the  automobile 
was  the  sole  cause  of  the  accident  and  the  driving  of  the 
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street  car  against  the  automobile  under  those  circumstances 
was  not  negligence.  This  instruction  does  not  limit  the 
negligence  of  defendant  to  that  charged  in  the  declaration. 
It  tells  the  jury  that  defendant  would  be  liable  for  the 
injury  if  it  was  guilty  of  any  negligence,  whether  it  was 
charged  in  the  declaration  or  not.  The  only  negligence 
attempted  to  be  charged  in  the  declaration  is  the  negligent 
operation  of  the  street  car.  The  jury  might  assume  that 
it  was  the  duty  of  defendant  to  keep  the  pavement  on  this 
street  in  repair  and  that  tlie  presence  of  the  holes  in  the 
pavement  was  the  result  of  defendant's  negligence.  It 
might  assume  that  the  street  car  was  negligently  con- 
structed and  that  the  body  of  the  car  projected  too  far 
beyond  the  rails  and  that  the  operation  of  the  car  with 
this  unusually  wide  overhang  was  negligence  on  the  part 
of  defendant.  It  might  assume  any  number  of  things 
which  it  might  fancy  or  imagine  was  negligence  on  the 
part  of  defendant,  and  then,  under  this  instruction,  find 
defendant  guilty.  It  is  elementary  that  recovery  can  only 
be  had  upon  the  negligence  charged  in  the  declaration. 
(Rattier  v.  Chicago  City  Raihvay  Co.  233  111.  169;  Hackett 
V.  Chicago  City  Railway  Co.  235  id.  116.)  Plaintiff  was  a 
passenger  in  this  automobile  and  at  the  time  of  the  accident 
was  in  the  rear  seat  on  the  left-hand  side.  The  curtains 
were  on  the  automobile,  but  plaintiff  could  see  the  street 
car  through  the  transparent  windows  in  the  curtain  and 
could  see  the  street  car  track  and  the  paved  roadway  through 
the  windshield.  Before  plaintiff  could  recover  it  was  neces- 
sary for  her  to  prove  that  she  was  in  the  exercise  of  ordinary 
care  for  her  own  safety,  and  she  was  not  relieved  from  that 
duty  because  she  was  riding  in  an  automobile.  (Opp  v. 
Pryor,  294  111.  538. )  Where  a  passenger  in  an  automobile 
has  an  opportunity  to  learn  of  danger  and  avoid  it,  it  is  his 
duty  to  warn  the  driver  of  the  automobile  of  such  danger. 
The  passenger  has  no  right,  because  someone  else  is  driving 
the  automobile,  to  omit  reasonable  and  prudent  efforts  on 
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his  part  to  avoid  danger.  (Pienta  v.  Chicago  City  Railway 
Co.  284  111.  246.)  On  the  other  hand,  if  the  passenger 
does  exercise  ordinary  care  for  his  own  safety  any  negli- 
gence of  the  driver  cannot  be  imputed  to  the  passenger. 
(Eckels  V.  Muttschall,  230  111.  462 ;  Nomi  v.  Chicago  City 
Railway  Co,  232  id.  378.)  Under  the  facts  in  this  case 
plaintiff  was  responsible  for  her  own  negligence,  if  any, 
but  she  was  not  responsible  for  the  negligence  of  Parrott 
In  view  of  the  fact  that  plaintiff's  instruction  No.  2  related 
to  a  serious  controverted  issue  of  fact  and  one  on  which 
the  evidence  was  sharply  conflicting,  we  must  hold  that  the 
giving  of  it  was  reversible  error. 

The  judgments  of  the  Appellate  and  superior  courts  are 
reversed  and  the  cause  is  remanded  to  the  superior  court  of 

Cook  county  for  a  new  trial.       „  j      j  ^  j 

•^  Riruersed  and  remanded, 

Mr.  Justice  Farmer,  dissenting. 


(No.  139 1 6. — Judgment  affirmed.) 

James  Isaac  Moore,  Defendant  in  Error,  vs.  The  Wa- 
bash Railroad  Company,  Plaintiff  in  Error. 

Opinion  filed  October  22,  ig2i — Rehearing  denied  Dec.  8,  Ip2i. 

1.  Negligence — when  negligence  of  railroad  company  is  a  ques- 
tion for  jury — review.  In  an  action  against  a  railroad  company 
for  an  injury  to  an  employee  it  is  a  question  for  the  jury  whether 
the  defendant  was  guilty  of  the  negligence  charged,  w^here  the  evi- 
dence tends  to  support  the  material  allegations  of  the  declaration 
both  as  to  due  care  by  the  plaintiff  and  as  to  the  negligence  of  the 
defendant's  agent,  and  all  questions  of  fact  are  conclusively  settled 
by  the  verdict  of  the  jury,  the  judgment  of  the  trial  court  and  its 
affirmance  by  the  Appellate  Court. 

2.  Same — zvhen  railroad  company  is  liable  for  injury  to  freight 
conductor  from  explosion.  Where  the  conductor  of  a  freight  train 
is  injured  by  an  explosion  of  dynamite  caps  which  another  employee 
had  found  upon  the  tracks  and  placed  on  the  platform  of  the  ca- 
boose, the  facts  that  such  employee  knew  that  the  substance  was 
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dynamite,  and  that  it  was  his  duty  as  patrolman  of  the  company's 
yards  to  look  for  dangerous  substances  and  take  them  to  the  head- 
quarters of  the  chief  detective  of  the  company,  are  sufficient  to 
charge  the  company  with  liability  for  the  injury  to  the  conductor. 

3.  Same — zvhen  the  master  is  liable  for  negligence  of  servant  in 
handling  dangerous  agency.  The  duty  of  a  servant  entrusted  with 
a  dangerous  agency  is  to  carefully  guard  and  control  it,  and  a  fail- 
ure in  this  respect,  with  resultant  injury  to  another  person,  is  not 
a  departure  from  his  master's  service  but  is  a  negligent  discharge 
of  that  service  for  which  the  master  is  liable. 

4.  Same — when  employee  does  not  cease  to  be  engaged  in  inter- 
state commerce.  In  determining  whether  or  not  an  employee  is  en- 
gaged in  interstate  commerce  at  a  particular  time  the  character  of 
the  work  he  is  employed  to  do  is  to  be  considered,  and  from  the 
mere  fact  that  there  is  a  lull  in  this  employment  or  a  temporary 
cessation  of  the  actual  work  it  cannot  be  said  that  the  employee  is 
not  engaged  in  interstate  commerce  during  such  rest  or  interrup- 
tion of  actual  work. 

5.  Same — burden  is  on  defendant  railroad  company  to  prove  as- 
sumed risk — instruction.  In  an  action  under  the  Federal  Employ- 
ers* Liability  act  the  burden  of  proof  as  to  the  question  of  assumed 
risk  is  on  the  defendant  railroad  company,  and  if  the  defendant 
considers  it  necessary  to  have  an  instruction  given  to  the  jury  de- 
fining assumed  risk  it  should  present  one  to  the  court,  and  it  can 
not  complain  because  the  court  does  not  prepare  and  give  one  of 
its  own  motion. 

6.  Appeals  and  errors — zvhen  it  is  not  material  that  Appellate 
Court's  judgment  of  affirmance  is  based  on  wrong  theory.  If  the 
action  of  the  Appellate  Court  in  affirming  a  judgment  of  the  trial 
court  in  an  action  for  negligence  is  right,  the  fact  that  it  has  based 
its  affirmance  upon  a  wrong  theory  is  not  ground  for  reversal  in 
the  Supreme  Court. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Sangamon  county;  the  Hon.  E.  S.  Smith,  Judge, 
presiding. 

A1.1.EN  ^  Converse,  (N.  S.  Brown,  of  counsel,)  for 
plaintiff  in  error. 

T.  J.  Condon,  and  Robert  H.  Patton,  for  defendant 
in  error. 
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Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

James  Isaac  Moore,  the  defendant  in  error,  recovered 
a  judgment  in  the  sum  of  $10,000  for  personal  injuries 
against  the  Wabash  Railroad  Company,  plaintiff  in  error, 
in  the  circuit  court  of  Sangamon  county.  On  appeal  to  the 
Appellate  Court  for  the  Third  District  the  judgment  was 
affirmed,  and  the  record  was  brought  to  this  court  for  re- 
view by  petition  for  writ  of  certiorari. 

The  declaration  alleges,  in  substance,  that  on  August  1 5, 
19 1 7,  while  the  plaintiff,  a  freight  conductor  in  the  employ 
of  the  defendant,  was  in  a  caboose  assigned  to  him  by 
defendant  for  use  in  interstate  commerce  and  engaged  in 
said  caboose  in  preparing  records  and  files  designated  for 
train  No.  95,  which  was  to  be  taken  by  him  from  Decatur 
to  Springfield,  Illinois,  and  was  to  contain  cars  to  be  moved 
in  interstate  commerce  to  points  outside  of  the  State  of  Illi- 
nois, and  while  he  was  awaiting  orders  to  move  said  train 
and  while  he  was  then  and  there  in  the  exercise  of  all  due 
care  and  caution  for  his  safety,  the  defendant,  by  its  agent, 
R.  A.  Thornell,  negligently  brought  upon  the  platform  of 
the  caboose  certain  high  explosives  and  dangerous  dynamite 
caps  which  he  had  found  along  the  tracks;  that  said  caps 
were  loaded  with  fulminate  of  mercury,  a  dangerous  ex- 
plosive material,  the  character  of  which  was  unknown  to 
plaintiff  and  would  not  have  been  known  to  him  by  the  use 
of  reasonable  and  ordinary  care  and  which  was  known  or 
would  have  been  known  to  defendant  by  such  care;  that 
the  caps  were  left  upon  the  caboose  platform  by  Thornell, 
near  the  plaintiff,  without  warning  of  their  dangerous  char- 
acter, and  while  there  they  in  some  unknown  manner  ex- 
ploded and  injured  plaintiff. 

Defendant  in  error  proved  the  following  facts:  On 
the  morning  of  the  accident,  at  about  4 :30  o'clock,  he  left 
Springfield  as  conductor  of  a  freight  train  containing  inter- 
state commerce  cars  and  arrived  at  Decatur  at  about  7  :oo 
A.  M.  and  was  on  duty  almost  continuously  until  the  ac- 
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cident,  which  happened  about  io:oo  A.  M.  Shortly  after 
arriving  in  Decatur  he  was  informed  by  the  assistant  yard- 
master,  Steve  O'Connell,  that  at  1 1 :30  A.  M.  he  would  get 
train  No.  95  out  of  Decatur  for  Springfield  after  the  ar- 
rival of  train  No.  93  from  Chicago,  for  which  train  No.  95 
would  wait  and  out  of  which  train  No.  95  would  get  some 
cars  for  the  trip  back  to  Springfield.  .  It  was  proven  that 
there  was  a  custom  in  the  yards  at  Decatur  that  freight  con- 
ductors who  ran  their  trains  from  Springfield  to  Decatur 
and  return  would  be  called  by  train  callers  an  hour  or  an 
hour  and  a  half  before  their  trains  were  to  return  to  Spring- 
field and  informed  what  trains  they  would  return  with  and 
the  cars  that  they  would  carry  in  their  trains.  It  was  also 
proven  that  defendant  in  error  was  called  two-thirds  of  the 
time  by  the  yardmaster  and  given  the  information  as  to 
the  train  and  cars  he  would  return  with,  as  he  was  on  the 
day  of  the  accident,  and  when  so  called  the  special  caller 
was  not  depended  on  to  make  the  call  and  did  not  make 
it.  In  pursuance  of  the  information  given  him  by  the 
yardmaster  defendant  in  error  took  the  numbers  of  sev- 
eral cars  that  were  then  upon  the  side-track  and  were  also 
to  be  a  part  of  his  train  on  his  return  trip  and  entered 
them  upon  his  train-book  in  the  caboose  assigned  to  him 
for  his  return  trip.  There  were  several  cars  of  this  num- 
ber that  were  destined  to  points  outside  of  the  State.  The 
caboose  to  be  used  by  him  was  one  that  had  been  used  by 
him  for  several  years  on  his  trips  from  Springfield  and 
return.  He  had  put  out  signals  on  the  rear  of  the  caboose, 
had  put  ice  in  the  cooler  and  had  otherwise  prepared  for 
his  return  trip,  and  had  been  continuously  on  duty  from 
the  time  that  he  had  gotten  said  information  from  the  as- 
sistant yardmaster  until  the  accident  occurred.  He  had  just 
entered  the  number  of  the  train  on  which  he  was  to  re- 
turn and  his  name  and  the  name  of  his  brakeman  on  the 
report  to  be  filled  out  by  him  as  conductor  and  was  other- 
wise preparing  the  necessary  reports  for  his  return  trip  in 
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his  caboose,  when  Thornell,  a  patrolman  in  the  yards  of 
plaintiff  in  error,  called  him  out  onto  the  steps  of  the  ca- 
boose and  asked  him  if  he  knew  what  it  was  that  he 
(Thornell)  had  found.     Thornell  had  found  a  small  box 
of  dynamite  caps  near  to  or  on  the  tracks  of  plaintiff  in 
error  in  a  broken  condition,  caused  by  being  nm  over  by 
the  flange  of  a  passing  car  wheel.    The  caps  were  scattered 
upon  the  caboose  platform  by  the  patrolman,  and  while  he 
and  defendant  in  error  were  examining  them,  some  of  the 
powder  or  fulminate  of  mercury  in  the  caps  spilled  onto  the 
platform.     The  patrolman  left  the  caps  on  the  platform, 
informing  Moore  that  he  was  going  to  the  place  where  he 
had  found  them  and  look  for  others.     While  Moore  was 
looking  at  the  caps,  and  just  after  Thornell  left  him,  the 
brakeman  who  worked  with  Moore  came  out  of  the  ca- 
boose, and  seeing  Moore  with  one  of  the  caps  in  his  hand 
and  others  lying  on  the  platform  asked  him  what  he  was 
doing  and  kneeled  down  behind  him,  and  just  as  he  was 
reaching  over  Moore's  shoulder  for  one  of  the  caps  all  of 
them  exploded  in  some  manner  not  definitely  shown  by  the 
record.     Moore  was  very  seriously  injured,  his  right  eye- 
ball being  bursted  and  his  left  so  injured  that  he  cannot 
see  or  discern  objects  by  his  sight  and  was  left  a  nervous 
wreck  as  a  result  of  the  injury. 

It  is  insisted  by  plaintiff  in  error  that  the  peremptory 
instruction  offered  at  the  close  of  all  of  the  evidence  in  the 
case  should  have  been  given  and  that  there  is  absolutely  no 
liability  proved  against  it  in  this  case.  The  first  proposi- 
tion upon  which  this  claim  is  based  is  that  the  negligence 
charged  in  the  declaration  was  not  proven  as  alleged.  The 
substance  of  the  charge  in  the  declaration,  though  stated 
somewhat  differently  in  the  several  counts,  is,  that  the  de- 
fendant, by  its  employee,  Thornell,  negligently  brought  onto 
and  placed  upon  the  platform  of  the  caboose  the  package 
containing  the  explosive  caps  in  question  and  shook  some 
of  their  contents  onto  the  platform,  and  knew,  or  by  the 
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exercise  of  reasonable  care  would  have  known,  that  the 
package  contained  dangerous  explosive  material,  and  neg- 
ligently failed  to  warn  the  defendant  in  error  of  their  dan- 
gerous character.  Each  count  also  alleged  that  defendant 
in  error  did  not  know,  and  by  the  exercise  of  reasonable 
care  would  not  have  known,  the  dangerous  character  of  the 
contents  of  the  package.  The  proof  does  show  that  the  de- 
fendant in  error  did  not  know,  and  by  the  exercise  of  rea- 
sonable care  would  not  have  known,  of  the  dangerous  char- 
acter and  dangerous  contents  of  the  package,  and  the  plain- 
tiff in  error  does  not  seriously  question  this  fact.  We  also 
think  that  it  was  a  question  for  the  jury,  under  the  evi- 
dence, whether  or  not  the  defendant  in  error  was  guilty  of 
the  negligence  charged,  and  this  court  is  concluded  by  the 
findings  of  the  Appellate  Court,  which  affirmed  the  circuit 
court's  judgment. 

The  proof  shows  very  clearly  and  conclusively  that  ful- 
minate of  mercury  is  one  of  the  most  sensitive  and  dan- 
gerous explosives  known  to  science  and  one  that  can  be 
readily  exploded  by  friction,  by  stepping  upon  it,  or  by 
handling  it  roughly,  or  by  concussion,  or  by  fire.  Each 
of  the  caps  contained  about  two  grains  of  the  explosive. 
We  also  think  that  the  evidence  tended  strongly  to  show 
that  Thornell,  the  special  agent  or  policeman  of  the  plain- 
tiff in  error,  knew,  or  by  the  exercise  of  ordinary  care 
would  have  known,  of  the  dangerous  character  of  the  con- 
tents of  the  package  that  he  found  and  carried  to  the 
platform  of  the  caboose  occupied  by  defendant  in  error, 
notwithstanding  the  fact  that  in  his  testimony  he  made 
statements  that  might  lead  to  a  different  conclusion.  Ac- 
cording to  a  written  statement  made  by  him  shortly  be- 
fore the  trial  he  had  reasonable  ground  for  believing  that 
the  package  contained  some  dangerous  explosive  and  was 
placed  upon  the  tracks  of  the  plaintiff  in  error  by  some 
unknown  miscreant  with  the  intention  of  blowing  up  or 
doing  violence  to  one  of  its  trains  or  its  property.    In  this 
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statement,  made  June  18,  19 19,  and  which  was  signed  by 
him,  he  states  tliat  on  the  day  of  the  accident,  at  1045 
A.  M.,  while  acting  as  patrolman  for  the  plaintiff  in  error, 
under  G.  W.  Barham,  special  agent  for  the  company  in  De- 
catur, he  found  on  track  1 1  of  plaintiff  in  error  a  box  of 
dynamite  caps  which  had  been  placed  on  the  rail,  apparently 
by  someone  to  accomplish  ill-results,  as  there  was  a  board 
placed  by  the  side  of  the  dynamite  caps  to  hold  them  in 
their  position  as  found.     He  further  stated  that  the  caps 
had  been  removed  from  the  rails  by  a  car  or  cars  running 
over  the  rails  and  over  said  board,  the  contents  of  the  box 
being  damaged  by  the  flanges  of  the  wheels,  "thus  putting 
them  into  a  dangerous  condition  to  be  handled,  owing  to 
their  high  explosive  quality."     He  also  stated  that  after 
emptying  part  of  the  contents  of  the  caps  he  said  to  Moore 
that  he  would  return  to  track  11  and  ascertain  if  anv  more 
of  them  could  be  found,  and  that  Moore  said  to  him, 
"You  had  better  take  all  of  these  with  you,  and  if  you  find 
any  more  like  them  take  them  down  to  the  chief  detective's 
office  at  the  depot  and  see  if  you  can  find  out  by  anyone 
what  they  are."     He  replied  to  Moore  that  only  a  minute 
would  be  consumed  in  going  back  to  track  11.    In  doing  so 
he  found  another  full  box  of  dynamite  caps  in  good  shape 
and  was  taking  the  same  to  Moore's  caboose,  and  when 
about  eighty  feet  therefrom  the  first  box  he  delivered  there 
in  bad  condition  exploded.    He  also  stated  that  he  was  well 
aware  of  the  fact  when  he  first  found  the  damaged  box  that 
they  were  dynamite  caps  but  did  not  feel  that  they  were 
so  highly  explosive  or  he  would  not  have  taken  them  there, 
where  life  or  limb  would  be  endangered. 

It  appears  in  evidence  that  one  of  the  special  duties  of 
Thornell,  as  patrolman  for  plaintiff  in  error,  was  to  look 
after  plaintiff  in  error's  railroad  cars  and  tracks  and  find 
out  if  any  cars  had  been  broken  into  and  any  of  their  con- 
tents stolen,  and  to  look  out  for  dangerous  substances  of 
the  character  that  he  found  on  that  day  or  that  he  might 
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find  on  plaintiff  in  error's  tracks  or  premises,  and  when 
he  found  the  same  to  take  them  to  the  headquarters  of  the 
chief  detective  of  plaintiff  in  error,  where  they  might  be 
examined  and  their  character  ascertained.  On  the  occasion 
in  question  he  was  clearly  in  the  line  of  his  employment 
when  he  found  the  dangerous  package  in  question,  and  it 
was  his  duty  to  take  it  to  the  headquarters  of  plaintiff  in 
error's  chief  detective  and  not  expose  other  persons  or  em- 
ployees of  plaintiff  in  error  to  danger.  The  plaintiff  in  er- 
ror was  liable  for  any  negligent  performance  of  this  duty 
which  would  subject  unsuspecting  parties  to  the  dangers  of 
a  probable  explosion.  That  he  did  not  actually  know  that 
an  explosion  would  take  place  would  not  relieve  the  plain- 
tiff in  error  of  liability.  The  fact  that  he  knew  that  they 
were  dynamite  caps  and  had  reason  to  suspect  that  they 
were  placed  on  the  track  in  question  to  cause  damage  by 
explosion  is  sufficient  to  charge  plaintiff  in  error  with  lia- 
bility. The  moment  he  took  possession  and  control  of  this 
dangerous  explosive  in  the  line  of  his  duty  and  under  in- 
structions of  plaintiff  in  error,  it  was  bound,  through  him, 
to  use  the  highest  degree  of  care  in  its  control.  ( 18  R.  C.  L. 
789;  Mattson  v.  Minnesota  and  North  Wisconsin  Railroad 
Co.  95  Minn.  477.)  His  previous  instructions  by  his  em- 
ployer with  reference  to  suspicious  packages  found  by  him 
made  him  custodian  of  this  package  for  delivery  to  a  head- 
quarters supposed  to  be  competent  to  ascertain  if  it  was 
dangerous  and  to  so  dispose  of  it  as  to  render  it  harmless 
to  unsuspecting  persons  that  might  come  in  contact  with  it. 
The  duty  of  a  servant  intrusted  with  a  dangerous  agency 
is  carefully  to  guard  and  control  it,  and  a  failure  in  this 
respect  is  not  a  departure  from  his  master's  service  but  a 
negligent  discharge  of  that  service.  (B armor e  v.  Vicks- 
burg,  Shreveport  and  Pacific  Railway  Co.  70  L.  R.  A.  627.) 
It  is  said  in  Thompson  on  Negligence  (vol.  i,  sec.  523)  : 
"If,  while  so  charged  with  this  duty,  the  servant  negligently 
abandons  the  custody  of  it,  [a  dangerous  agency,]  so  that 
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a  third  person  is  injured  in  consequence  of  this  negligence 
the  master  will  be  liable;  and  it  will  make  no  difference  at 
all  with  his  liability  whether  in  so  abandoning  the  duty  the 
servant  did  so  for  the  purpose  of  effecting  some  purpose  of 
his  own  or  in  furtherance  of  the  business  of  his  master." 
Defendant  in  error  was  engaged  in  interstate  commerce 
and  had  been  from  the  moment  he  began  preparing  for  his 
return  trip  by  checking  up  the  cars  in  the  yards  that  had 
been  collected  for  his  train,  some  of  which  were  destined 
to  points  out  of  the  State,  and  by  preparing  his  caboose 
for  the  return  trip,  Vhich  had  been  switched  onto  a  side- 
track for  his  use  and  in  position  for  switching  the  other 
cars  to  it  for  the  return  trip.    There  was  no  departure  on 
his  part  from  his  work  in  interstate  commerce  by  turning 
his  attention  to  Thornell  when  he  was  accosted  by  him  in 
regard  to  the  dynamite  caps.    He  never  left  his  caboose  for 
a  moment,  and  the  few  seconds  during  which  they  were 
talking  and  examining  these  caps  constituted  no  departure 
from  his  employment,  not  any  more  than  would  a  conver- 
sation by  a  passenger  with  him  in  his  caboose  on  his  re- 
turn trip  about  matters  not  concerning  his  business  as  rail- 
road conductor,  during  a  lull  or  a  run  between  stations  and 
when  his  duties  were  not  then  and  there  demanding  his 
attention.     In  determining  whether  or  not  an  employee  is 
engaged  in  interstate  commerce  the  character  of  the  work 
he  is  employed  to  do  for  his  employer  is  to  be  considered, 
and  from  the  mere  fact  that  there  is  a  lull  in  this  emj^oy- 
ment  or  a  cessation  of  the  actual  work  because  of  the  fact 
that  the  job  does  not  require  continual  work  it  cannot  be 
said  that  he  is  not  engaged  in  interstate  commerce  at  the 
particular  moment  of  such  rest  or  interruption  of  actual 
work.    The  fact  is  that  the  entire  work  engaged  in  on  that 
day  by  defendant  in  error  for  his  employer  pertained  to 
interstate  commerce  or  rendered  him  an  employee  in  in- 
terstate commerce,  whether  the  same  was  in  his  trip  from 
Springfield  to  Decatur  or  in  the  preparatory  work  for  his 
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return  trip.  In  fact,  all  questions  of  fact  are  conclusively 
settled  for  this  court  by  the  verdict  of  the  jury  and  the 
judgment  of  the  trial  court  and  its  affirmance  by  the  Ap- 
pellate Court,  as  there  was  evidence  tending  to  support  all 
of  the  material  allegations  of  the  declaration.  Devine  v. 
Chicago,  Rock  Island  and  Pacific  Railway  Co.  266  111.  248. 

Defendant  in  error  tried  his  case  on  the  theory  of  his 
declaration,  and  he  proved  all  of  the  material  allegations 
thereof.  The  court  properly  instructed  the  jury  upon  the 
actual  allegations  in  the  declaration  and  not  upon  any  theory 
of  the  duties  of  the  plaintiff  in  error  to  furnish  a  safe  place 
in  which  to  work.  The  instructions  given  by  the  court 
correctly  stated  propositions  of  law  pertaining  to  the  case, 
and  the  refused  instructions  were  either  erroneous  or  were 
mere  repetitions  of  those  already  given  by  the  court.  There 
was  really  no  serious  question  of  assumed  risk  in  the  case, 
and  in  all  such  cases  the  rule  of  the  Federal  court  is  that 
the  burden  of  proof  is  on  the  defendant  as  to  the  question 
of  assumed  risk.  If  the  plaintiff  in  error  considered  it  nec- 
essary to  the  proper  protection  of  its  interests  to  have  an 
instruction  given  to  the  jury  defining  assumed  risk  it  was 
its  duty  to  present  one  to  the  court,  and  it  cannot  com- 
plain because  the  court  did  not  of  its  own  motion  draw  and 
read  one  to  the  jury.*  The  mere  fact  that  the  Appellate 
Court  considered  that  a  sufficient  case  was  made  against 
plaintiff  in  error  upon  the  theory  that  it  was  its  duty  to 
furnish  a  reasonably  safe  place  in  which  to  work,  which 
theory  or  charge  did  not  appear  in  the  declaration,  is  no 
sufficient  ground  for  reversing  the  judgment  of  that  court. 
It  has  affirmed  the  judgment,  and  whether  on  a  correct  or 
on  a  wrong  theory  is  immaterial.  The  effect  of  its  judgment 
is  to  sustain  the  lower  court  and  the  jury  and  to  find  the 
same  state  of  facts  as  found  by  the  circuit  court  and  jury, 
which  finding  is  conclusive  upon  this  court. 

The  judgment  of  the  Appellate  Court  is  therefore  af- 

^"^^^"  Judgment  affirmed. 
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(No.  13964. — Decree  affirmed.) 

Katherine  D.  Bent,  Appellant,  vs.  Ci^arence  A.  Burley 

et  al.  Appellees. 

Opinion  filed  October  22,  ip2i — Rehearing  denied  Dec.  8,  Jp2i, 

1.  Specific  performance — what  proof  will  not  justify  specific 
performance  of  oral  contract  to  convey  land.  In  a  suit  against  ex- 
ecutors and  devisees  to  compel  the  performance  of  an  alleged  oral 
agreement  of  the  testator  to  convey  his  property  to  the  complain- 
ant, who  as  a  child  was  taken  into  the  family  of  the  testator,  where 
she  lived  until  her  marriage,  testimony  of  the  child's  mother  that 
the  testator  said,  when  he  took  the  child,  that  he  would  take  her 
as  his  own  and  she  would  have  all  he  had,  will  not,  alone,  justify 
a  decree  for  specific  performance. 

2.  Same — zvhat  proof  is  necessary  to  take  oral  contract  out  of 
Statute  of  Frauds.  In  order  to  take  an  alleged  oral  contract  for 
a  conveyance  out  of  the  Statute  of  Frauds  the  contract  must  be 
clear  and  definite  and  unequivocal  in  its  terms  and  must  be  clearly 
and  satisfactorily  proved,  and  it  is  indispensable  that  the  acts  done 
in  performance  of  the  contract  shall  be  referable  to  the  contract, 
alone,  and  shall  have  been  done  in  performance  of  it. 

3.  Same — executors  or  devisees  may  plead  Statute  of  Frauds 
against  testator's  alleged  contract  to  convey.  Executors,  legatees 
and  devisees  may  plead  the  Statute  of  Frauds  in  a  suit  to  compel 
the  specific  performance  of  an  alleged  oral  agreement  by  the  testa- 
tor to  give  all  his  property  to  the  complainant,  whom  he  took  in  his 
family  to  raise  from  childhood. 

# 
AppEai.  from  the  Superior  Court  of  Cook  county;  the 

Hon.  Chari^es  M.  Foeli*,  Judge,  presiding. 

Albert  H.  Fry,  for  appellant. 

Isaac  B.  Lipson,  and  Edward  K  Hii.i^,  (Joseph  A 
GoLDE,  of  counsel,)  for  appellees. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

February  23,  1887,  Michael  Flanagan  died  leaving  a 
widow  and  three  children,  Joe,  James  and  Katherine.  A 
fourth  child,  John,  was  born  four  months  after  his  death. 
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His  estate,  consisting  of  real  and  personal  property,  did  not 
exceed  $15,000  in  value.  Shortly  after  his  death  an  arrange- 
ment was  made  between  Mrs.  Flanagan  and  Mr.  and  Mrs. 
John  Connors,  the  latter  a  sister  of  Mrs.  Flanagan,  under 
which  the  Connors  took  Katherine  Flanagan  (now  Kather- 
ine  D.  Bent,  appellant,)  into  their  home,  where  she  lived 
until  her  marriage,  in  1908.  In  1916  Mrs.  Connors  die<l 
testate  and  by  her  will  gave  all  her  property  to  her  husband. 
In  1917  John  Connors  died  testate  and  by  his  will  distrib- 
uted an  estate,  consisting  of  real  and  personal  property, 
worth  approximately  $100,000  among  a  large  number  of 
persons,  most  of  whom  were  relatives  of  Mr.  or  Mrs.  Con- 
nors. Appellant  filed  her  bill  in  the  superior  court  of  Cook 
county,  alleging,  among  other  things,  that  on  March  23, 
1887,  a  contract  was  entered  into  by  and  between  John 
Connors  and  Catherine  Connors  on  the  one  side  and  Mary 
Flanagan,  mother  of  appellant,  on  the  other  side,  wherein 
it  was  agreed  that  Mary  Flanagan  would  renounce,  waive 
and  release  any  and  all  claim  to  the  filial  affection  and  any 
claim  to  the  custody  and  control  of  appellant,  and  that  in 
consideration  of  said  release  the  Connors  agreed  to  clothe, 
educate,  support  and  provide  for  appellant  as  if  she  were 
their  own  child,  and  to  execute  wills  so  that  at  the  death  of 
the  survivor  of  them  all  of  their  property,  both  real  and 
personal,  would  become  the  absolute  property  of  appellant. 
The  bill  further  alleged  performance  of  the  contract  on  the 
part  of  appellant  and  her  mother  and  breach  of  the  contract 
on  the  part  of  the  Connors,  and  asked  for  specific  perform- 
ance of  the  contract.  The  executors  and  legatees,  who 
were  made  parties  defendant,  answered  the  bill,  denying  the 
existence  of  the  contract,  setting  up  the  Statute  of  Frauds 
and  averring  breach  of  the  alleged  contract  by  appellant. 
The  cause  was  referred  to  a  master,  who  took  proof  and 
made  his  report,  finding  that  there  was  no  contract  and 
recommending  that  the  bill  be  dismissed  for  want  of  equity. 
Objections  were  filed  to  this  report,  the  objections  were 
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overruled  and  the  report  was  filed.  The  objections  were 
ordered  to  stand  as  exceptions.  The  exceptions  were  over- 
ruled and  a  decree  entered  in  accordance  with  the  report  of 
the  master.    This  appeal  followed. 

Mary  Flanagan,  mother  of  appellant,  testified  that  at  the 
time  of  her  husband's  deatli  John  Connors  was  forty-five 
years  old  and  Catherine  Connors  was  thirty-two ;  that  they 
had  no  children  and  that  tliey  requested  her  to  let  them  take 
James  and  Katherine  to  their  home  and  bring  them  up  as 
their  children;  that  the  Connors  kept  the  two  children  at 
their  home  most  of  the  time  for  several  weeks  and  that 
finally  it  was  agreed  that  Katherine  should  go  to  live  with 
them ;  that  she  was  then  seven  years  of  age ;  that  the  Con- 
nors agreed  to  educate  Katherine  and  to  bring  her  up  as 
their  own  child;  that  Mrs.  Connors  said  "she  was  going  to 
take  her  home  with  her  and  she  would  have  all  she  had;" 
that  Mr.  Connors  said  "he  would  take  her  as  his  own, — ^that 
she  would  have  all  they  had;"  that  Katherine  made  her 
home  with  the  Connors  until  she  was  twenty-eight  years 
old;  that  she  referred  to  them  as  uncle  and  aunt;  that  they 
sent  her  to  school  until  she  was  past  twenty  years  of  age; 
that  witness  visited  Katherine  at  the  Connors  home  and  that 
Katherine  visited  her  at  her  home  until  about  the  time 
Katherine  graduated,  when  witness  had  trouble  with  Mrs, 
Connors;  that  after  this  trouble,  which  occurred  six  or 
seven  years  before  Katherine  was  married,  witness  did  not 
visit  at  the  Connors  home ;  that  she  at  no  time  during  the 
lifetime  of  the  Connors  told  appellant  about  the  agreement 
of  the  Connors  to  leave  their  property  to  appellant 

Other  witnesses  testified  that  appellant  lived  at  the  Con- 
nors home  from  the  time  she  was  a  little  child  until  she  was 
married;  that  she  appeared  to  be  a  member  of  the  family 
and  was  treated  much  the  same  as  if  she  were  their  own 
child;  that  John  Connors  spoke  of  her  as  a  child  whom 
they  had  raised  and  that  she  would  be  the  principal  bene- 
ficiary of  his  estate.     Several  witnesses  spoke  of  quarrels 
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between  appellant  and  the  Connors.  Appellant  married  con- 
trary to  their  wishes  in  1908  and  an  estrangement  arose  at 
that  time.  It  does  not  appear  that  they  were  reconciled. 
One  witness  testified  that  appellant  was  ordered  from  the 
Connors  home  at  that  time  and  told  not  to  return.  Appel- 
lant denied  this  but  admitted  that  the  marriage  was  not  satis- 
factory to  her  uncle  and  aunt.  It  does  not  appear  from  the 
evidence  that  she  returned  to  the  Connors  home  until  the 
time  of  her  aimt's  funeral,  eight  years  later.  Her  uncle  died 
in  1917,  and  the  record  does  not  show  that  she  visited  him 
between  the  time  of  her  marriage  and  his  death.  No  wit- 
ness testified  that  there  was  any  specific  agreement  by  the 
Connors  to  give  appellant  all  their  property  by  deed  or 
by  will. 

By  repeated  decisions  this  court  has  annoimced  the  prin- 
ciples governing  cases  of  this  character.  The  question  to  be 
determined  is  whether  a.  contract  and  its  performance  by 
appellant  are  sufficiently  proved  to  warrant  decreeing  specific 
performance.  It  may  be  conceded  that  the  testimony  shows 
that  the  Connors  intended  to  care  for  appellant  as  their  own 
child  and  to  provide  for  her  by  will  or  otherwise  at  their 
death,  but  it  is  equally  dear  that  the  fact  that  appellant's 
mother  was  not  on  speaking  terms  with  her  sister  for  fifteen 
or  sixteen  years  before  her  death,  and  that  appellant  married 
a  man  who  was  objectionable  to  the  Connors  and  that  she 
was  thereby  estranged  from  them  and  did  not  visit  them  for 
eight  years  prior  to  their  death,  fully  explains  why  the  Con- 
nors omitted  appellant  from  their  wills.  Whatever  the  in- 
tention of  the  Connors  at  the  time  they  took  Katherine  into 
their  home,  the  proof  of  what  was  said  and  done  at  the  time 
is  not  of  such  a  character  as  will  justify  a  decree  for  specific 
performance  of  an  oral  contract  to  convey  land.  In  order 
to  take  such  contract  out  of  the  Statute  of  Frauds  the  con- 
tract must  be  clear  and  definite  and  unequivocal  in  its  terms 
and  it  must  be  clearly  and  satisfactorily  proved.  It  is  in- 
dispensable that  the  acts  done  in  performance  of  the  contract 
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shall  be  referable  to  the  contract,  alone,  and  shall  have  been 
done  in  performance  of  it.  ( Loner gan  v.  Daily,  266  III.  189; 
Kane  v.  Htcdson,  273  id.  350;  Weir  v.  Weir,  287  id.  495; 
Crazdey  v.  Hozve,  291  id.  107.)  The  proof  of  this  contract 
rests  almost  wholly  upon  the  testimony  of  the  appellant's 
mother.  The  agreement  is  alleged  to  have  been  made  thirty- 
two  years  before  the  testimony  was  taken  before  the  master. 
Mrs.  Flanagan  stated  that  nothing  more  was  said  about  the 
agreement  from  the  time  it  was  made  until  after  the  death 
of  the  Connors.  Her  statement  of  the  terms  of  the  contract 
is  indefinite  and  somewhat  contradictory.  Furthermore,  the 
agreement  is  not  one  likely  to  be  made  by  a  couple  of  the 
age  of  the  Connors.  It  is  not  natural  that  they  would  agree 
to  give  all  their  property  to  a  child  taken  into  their  home 
while  they  were  still  of  that  age  when  it  might  be  reasonably 
expected  that  children  would  be  bom  to  them.  We  agree 
with  the  master  that  the  proof  in  the  record  was  wholly  in- 
sufficient to  warrant  a  decree  of  specific  performance. 

Appellant  contends  that  appellees  are  in  no  position  to 
interpose  the  Statute  of  Frauds  as  a  defense,  on  the  theory 
that  they  had  no  interest  in  the  property  involved  and  were 
not  in  privity  with  any  of  the  parties  at  the  time  the  agree- 
ment was  made.  Two  of  appellees  are  executors  and  trus- 
tees and  the  others  are  legatees  and  devisees  under  the  will 
of  John  Connors.  They  claim  through  Connors  and  are  not 
strangers  to  the  suit.  In  nearly  every  case  of  this  character 
which  has  been  considered  by  this  court  the  Statute  of 
Frauds  has  been  pleaded  by  parties  standing  in  the  same 
relation  to  one  of  the  parties  to  the  alleged  agreement  as 
appellees  stand  here,  and  it  has  always  been  recognized  by 
this  court  that  they  had  the  right  to  make  the  defense.  In 
Sonnemann  v.  Mertz,  221  111.  362,  it  was  held  that  an  in- 
struction in  an  action  in  ejectment  was  erroneous  which 
excluded  heirs  and  privies  of  the  parties  to  a  parol  agree- 
ment from  taking  advantage  of  the  Statute  of  Frauds, 
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Appellees  further  contend  that  Mary  Flanagan,  mother 
of  appellant,  was  not  a  competent  witness,  but  the  conclusion 
we  have  reached  makes  it  unnecessary  to  consider  and  decide 
this  question. 

The  decree  of  the  superior  court  is  affirmed. 

Decree  affirmed. 


(No.  13983. — Decree  affirmed.) 

O1.1.1E  May  Kersey,  Appellant,  vs,  W11.WAM  Chari^es 

LovEi^i*  et  al.  Appellees. 

Opinion  filed  October  22,  ip2i — Rehearing  denied  Dec.  8,  ip2i. 

1.  Wills — what  is  not  a  valid  objection  to  admission  of  cer- 
tificate of  oath  of  subscribing  witnesses.  Although  a  will  contains 
no  attesting  clause,  the  admission  of  the  certificate  of  the  oath  of 
the  subscribing  witnesses  taken  upon  probate  and  referring  to  the 
will  as  the  "annexed  instrument  of  writing  purporting  to  be  the  last 
will  and  testament  of  John  Lovell,"  cannot  be  objected  to  in  a 
will  contest  case  because  the  certificate  is  not  physically  annexed 
to  the  will,  where  the  county  clerk  testifies  the  purported  will  is  an 
original  file  in  his  office  and  that  there  is  only  one  estate  of  any- 
one by  the  name  of  the  testator  in  the  county  court. 

2.  Same — when  certificate  of  oath  of  subscribing  witnesses  is 
sufficient.  It  is  not  a  valid  objection  in  a  will  contest  case  that 
the  certificate  of  the  oath  of  the  subscribing  witnesses  does  not 
specifically  state  to  whom  the  acknowledgment  of  the  will  was 
made,  where  the  certificate  states  that  the  witnesses  were  present, 
that  the  testator  acknowledged  the  instrument  to  be  his  last  will, 
and  that  at  his  request,  in  his  presence  and  in  the  presence  of 
each  other,  they  subscribed  their  names  as  attesting  witnesses. 

3.  Same — zvhen  it  will  be  presumed  that  oath  of  subscribing  wit- 
nesses was  made  at  time  of  probate.  In  a  will  contest  case,  where 
there  is  no  evidence  as  to  when  the  will  was  probated,  the  mere 
fact  that  the  oath  of  the  subscribing  witnesses  was  made  nearly 
a  month  after  the  will  was  filed  does  not  constitute  a  valid  objec- 
tion, as  it  must  be  presumed  that  the  judge  of  the  probate  court 
lawfully  performed  his  duty  and  that  the  oath  of  the  witnesses  was 
made  when  the  will  was  admitted  to  probate.  (Godfrey  v.  Phillips, 
209  111.  584,  distinguished.) 
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4.  Same — when  subscribing  witness  signs  in  testator^s  presence. 
A  subscribing  witness  to  a  will  will  be  regarded  as  signing  in  the 
presence  of  the  testator  where  he  stood  on  the  inside  of  the  counter 
of  the  bank  where  he  was  cashier  and  the  testator  and  the  other 
witness  stood  on  the  other  side,  separated  only  by  latticework,  when 
the  signatures  were  attached.  (Snyder  v.  Steele,  28;^  III.  159,  and 
Quirk  V.  Pierson,  id.  176,  distinguished.) 

5.  Same — when  invalid  provision  may  be  disregarded.  An  in- 
valid provision  in  a  will  may  be  rejected  and  the  valid  provisions 
sustained  where  the  invalidity  affects  no  other  provision  of  the 
will  and  the  rejection  of  the  invalid  part  does  not  affect  the  plan 
of  the  testator  for  the  disposition  of  his  estate. 

AppEai,  from  the  Circuit  Court  of  Ford  county;  the 
Hon.  T.  M.  Harris,  Judge,  presiding. 

Schneider  &  Schneider,  (Ezra  Baker,  of  counsel,) 
for  appellant. 

A.  L.  Phii^ups,  guardian  cut  litem,  Frank  Lindi*ey, 
and  E.  J.  Pacey,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

The  bill  in  this  case  was  filed  by  appellant  to  contest 
the  will  of  her  father  and  set  aside  its  probate.  After 
hearing,  a  decree  was  entered  sustaining  the  will  and  its 
probate  and  dismissing  the  bill,  from  which  decree  this 
appeal  is  prosecuted. 

John  T.  Lovell,  the  testator,  executed  the  will  Decem- 
ber 19,  1914,  and  died  April  4,  1917.  He  left  surviving 
him  his  widow,  Caroline  Lovell,  and  three  children.  Two 
of  them  were  sons,  William  C.  and  Burton  A.,  and  the 
other  a  daughter,  appellant,  who  is  married  and  has  several 
children.  He  left  no  other  heirs-at-law  surviving.  At  the 
time  of  his  death  the  testator  owned  in  fee  320  acres  of 
farm  land  in  Livingston  county,  Illinois,  and  160  acres  in 
Brown  county.  South  Dakota.  By  his  will  he  gave  his 
widow  a  life  estate  in  said  land,  and,  subject  to  her  life 
estate,  he  devised  to  his  sons  each  160  acres  of  the  Illinois 
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land  in  fee,  and  to  his  daughter  he  gave  the  160  acres  in 
South  Dakota  for  life  with  remainder  to  her  heirs. 

The  grounds  of  contest  alleged  in  the  bill  were  that  the 
testator  was  of  unsound  mind,  possessed  of  insane  delu- 
sions toward  appellant  and  was  unduly  influenced  by  the 
two  sons;  also  that  the  will  was  not  properly  and  legally 
executed  and  attested.  It  was  stipulated  on  the  trial  before 
a  jury  that  proponents  need  not  call  witnesses  on  the  ques- 
tions of  the  testator's  sanity,  insane  delusions  or  undue  in- 
fluence, as  appellant  would  not  claim  the  will  was  invalid 
for  any  of  those  reasons.  ^ 

The  will  was  witnessed  by  J.  P.  Schumacher  and  W.  H. 
Clayton  but  there  was  no  attesting  clause  written  out.  The 
will  was  written  by  the  testator  himself,  and  at  the  bot- 
tom of  it,  following  the  testator's  signature  and  the  words 
"Witnesses  to  will,"  were  the  names  of  the  witnesses.  Pro- 
ponents offered  in  evidence  the  will  and  a  certified  copy 
of  the  oath  and  testimony  of  the  subscribing  witnesses  filed 
in  the  county  court  when  the  will  was  admitted  to  probate. 
Proponents  also  offered  in  evidence  the  will,  and  oral  proof, 
which  was  not  contradicted,  that  except  the  signatures  of 
the  witnesses  the  instrument  was  in  the  handwriting  of  the 
testator.  Both  the  certificate  of  the  oath  and  the  will  were 
admitted  by  the  court  over  tlie  objections  of  appellant,  and 
it  is  claimed  the  ruling  was  erroneous.  The  objection  to 
the  certificate  of  the  oath  of  subscribing  witnesses  is,  that 
it  purports  to  be  annexed  to  the  purported  will  but  was  not 
attached  or  annexed  to  it  or  any  other  paper.  We  are  of 
opinion  there  is  no  real  merit  in  this  objection.  Although 
the  certificate  of  the  oath  of  the  subscribing  witnesses  was 
not  physically  annexed  or  attached  to  the  will,  it  was 
referred  to  as  the  "annexed  instrument  of  writing  pur- 
porting to  be  the  last  will  and  testament  of  John  Lovell." 
The  county  clerk  testified  the  purported  will  was  an  origi- 
nal file  in  his  office  and  that  there  was  only  one  estate  of 
anyone  by  the  name  of  John  T.  Lovell  in  the  county  court. 
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It  is  further  objected  that  the  certificate  of  the  testimony 
of  the  subscribing  witnesses  does  not  state  the  will  was 
acknowledged  in  the  presence  of  the  two  witnesses  but  only 
states  the  testator  acknowledged  it  as  his  last  will  and  testa- 
ment. It  is  argued  it  must  appear  from  the  oath  that  the 
acknowledgment  was  made  in  the  presence  of  and  to  the 
subscribing  witnesses;  that  such  acknowledgment  might 
have  been  made  to  someone  else  and  not  in  the  presence  of 
or  to  the  subscribing  witnesses.  The  certificate  stated  the 
witnesses  were  present  and  the  testator  acknowledged  tiie 
instrument  to  be  his  last  will,  and  at  his  request,  in  his 
presence  and  in  the  presence  of  each  other,  they  subscribed 
their  names  as  attesting  witnesses.  We  think  this  can  only 
mean  that  the  testator  acknowledged  to  the  witnesses  that 
the  instrument  was  his  last  will.  One  of  the  attesting  wit- 
nesses, Schumacher,  testified  on  the  trial  of  this  case  to  the 
circumstances  under  which  the  will  was  acknowledged  and 
witnessed,  and  there  can  be  no  doubt  that  the  oath  was  not 
defective  in  the  respect  alleged. 

The  certificate  of  the  oath  of  the  witnesses  when  appli- 
cation for  the  admission  of  the  will  to  probate  was  granted, 
recites  the  witnesses  "believe  that  the  testator  was  of  sound 
mind  and  memory"  when  he  signed  the  will.  This,  it  is  al- 
leged, made  it  fatally  defective.  The  statute  (Hurd's  Stat 
191 7,  chap.  148,  sec.  2,)  requires  the  witnesses  to  state  on 
oath  or  affirmation,  among  other  things,  "that  they  believed 
the  testator  or  testatrix  to  be  of  sound  mind  and  memory 
at  the  time  of  signing  or  acknowledging  the  same."  Appel- 
lant argues  that  the  oath  may  as  well  refer  to  the  belief  of 
the  witnesses  on  the  question  of  the  testator's  sanity  at  the 
time  the  oath  was  made  as  to  their  belief  at  the  time  the 
will  was  executed,  two  years  and  a  half  before.  The  oath 
of  the  witnesses  at  the  probate  of  the  will  was  not  essential 
evidence  on  the  issue  whether  the  will  was  executed  in  the 
manner  required  by  law.  In  the  trial  of  this  case  appellant 
stipulated  that  she  would  offer  no  proof  on  the  question  of 
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soundness  of  mind  and  does  not  claim  now  there  is  any  ques- 
tion about  the  testator  being  of  sound  mind. 

It  is  also  contended  by  appellant  that  it  does  not  appear 
from  the  record  when  the  will  was  admitted  to  probate.  It 
was  filed  April  i6,  19 17,  and  the  oath  of  the  witnesses  was 
made  May  14,  191 7.  It  is  argued  that  it  was  necessary  for 
the  oath  to  be  made  before  the  probate  of  the  will,  and  the 
date  of  the  probate  of  the  will  not  having  been  shown  it  may 
have  been  probated  before  the  oath  was  made.  We  are  re- 
ferred to  Godfrey  v.  Phillips,  209  III.  584.  In  that  case  the 
record  showed  the  will  was  probated  in  September  and  the 
oath  of  the  witnesses  made  in  October, — almost  a  month 
later, — ^and  the  court  held  the  testimony  could  not  have 
been  the  testimony  on  the  first  probate  of  the  will,  as  the 
statute  requires.  The  bill  in  this  case  alleges  the  death  of 
the  testator  April  4,  19 17,  and  that  the  will  was  after- 
ward admitted  to  probate,  alleging  no  date.  The  answer 
admitted  the  will  was  probated  and  alleged  the  date  as  May 
14,  1917,  but  it  does  not  appear  that  proof  of  the  date  of 
probate  was  made  on  the  hearing.  We  think  this  objec- 
tion is  not  valid.  It  is  nowhere  claimed  that  there  was  ever 
but  one  probate  of  this  will,  and  the  presumption  must  and 
does  obtain  that  the  judge  of  the  court  lawfully  performed 
his  duty  and  that  the  oath  of  the  witnesses  was  made  when 
the  will  was  admitted  to  probate. 

Again,  it  is  contended  by  appellant  that  the  signature 
to  the  will  was  not  proven  to  be  the  signature  of  the  testa- 
tor. In  addition  to  the  oath  of  the  witnesses  referred  to, 
appellees  proved  the  whole  writing,  except  the  signatures 
of  the  witnesses,  was  in  the  handwriting  of  the  testator. 
We  think  this  objection  without  merit. 

The  court  permitted  Schumacher,  one  of  the  attesting 
witnesses,  to  testify  to  the  circumstances  of  signing  the 
will  himself  and  of  the  other  witness.  He  testified  that  the 
testator,  Clayton,  the  other  witness,  and  himself,  were  pres- 
ent when  the  witnesses  attested  the  will;  that  the  testator 
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came  to  the  bank  where  the  witness  was  cashier,  with  the 
will,  and  asked  him  if  he  would  witness  it;  that  the  testa- 
tor and  Clayton  stood  outside  of  the  bank  counter  and  the 
witness  stood  inside;  that  above  the  counter  was  a  lattice- 
work with  openings  more  than  an  inch  large,  and  a  door 
in  it  about  one  and  a  half  by  three  feet.  Witness  and 
Clayton  signed  the  will  as  witnesses  in  the  presence  of  the 
testator  and  of  each  other.  On  the  authority  of  Snyder  v. 
Steele,  287  111.  159,  and  Quirk  v.  Pier  son,  id.  176,  it  is 
insisted  that  the  testimony  was  erroneous  and  should  not 
have  been  admitted.  The  facts  considered  in  those  cases 
were  so  entirely  different  from  this  case  that  those  deci- 
sions are  not  applicable.  Here  it  is  impossible  that  the 
witnesses  were  out  of  the  presence  of  the  testator  if  the 
parties  were  situated  as  the  testimony  showed.  The  bill 
does  not  allege  that  the  witnesses  were  not  in  the  presence 
of  the  testator  when  they  attested  the  will. 

The  will  contained,  below  the  signature  of  the  testa- 
tor, the  sentence,  "No  lawyer  is  be  employed  in  this  will," 
and  appellant  contends  this  is  contrary  to  public  policy  and 
renders  the  will  invalid.  Conceding  that  provision  itself 
is  invalid,  its  rejection  does  not  affect  the  plan  of  the  testa- 
tor for  the  disposition  of  his  estate  and  invalidates  no  other 
provision  of  the  will.  In  such  cases  the  invalid  provision 
will  be  rejected  and  the  valid  provisions  sustained.  Lauy- 
rence  v.  Smith,  163  111.  149;  Bldred  v.  Meek,  183  id.  26. 

Appellant  offered  no  testimony  on  the  trial  of  the  case, 
and  we  are  of  opinion  the  court  was  justified  in  directing 
a  verdict  for  the  proponents.  Buchanan  v.  McLennan,  105 
111.  56;  Hart  V.  Parr,  168  id.  459;  Johnson  v.  Johnson,  187 
id.  86. 

The  decr«  is  aftoed  ^,„,,  ,^5^. 
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(No.  13909. — ^Judgment  affirmed.) 

The  Peopi^E  of  the  State  of  Ii^wnois,  Defendant  in  Er- 
ror, vs.  Ei^BERT  R.  Robinson,  Plaintiff  in  Error. 

Opinion  filed  October  22,  ip2i — Rehearing  denied  Dec.  7,  ip2i. 

1.  Criminal  law — what  questions  may  be  asked  by  defendant 
in  examination  of  furors.  In  the  examination  of  veniremen  as  to 
their  competency  to  act  as  jurors,  the  defendant  has  the  right  to 
make  any  proper  inquiry  to  enable  him  to  exercise  his  right  of 
challenge  and  to  call  in  question  rulings  of  the  court  in  denial  of 
that  right. 

2.  Same — what  are  the  qualifications  of  a  juror.  A  defendant 
has  a  constitutional  right  to  a  trial  by  a  jury  composed  of  persons 
having  the  qualifications  prescribed  by  the  statute,  and  it  is  his 
right  that  each  juror  shall  be  impartial,  free  from  bias,  prejudice, 
or  an  opinion  implying  a  pre-judgment  of  the  case  which  will  not 
readily  yield  to  contrary  evidence,  so  that  he  can  fairly  and  impar- 
tially try  the  case  according  to  the  law  and  the  evidence  and  ren- 
der a  true  verdict. 

3.  Same — what  is  not  a  proper  question  to  ask  of  a  prospective 
juror.  It  is  not  proper  examination  of  a  prospective  juror  in  a 
confidence  game  prosecution  to  ask  what  would  be  his  verdict  un- 
der an  assumed  state  of  facts,  where  the  answer  requires  the  juror 
to  determine  what  the  law  includes  in  the  offense  charged. 

4.  Same — when  sustaining  objection  to  examination  of  juror  is 
not  prejudicial.  In  the  examination  of  a  prospective  juror  in  a 
prosecution  for  the  confidence  game  it  is  not  prejudicial  error  to 
sustain  an  objection  to  a  question  whether  he  would  be  prejudiced 
by  the  fact  that  the  prosecuting  witness  had  invested  money  with 
the  defendant  which  had  not  been  returned,  where  such  investment 
was  not,  in  fact,  proved  on  the  trial. 

5.  Same — crime  of  confidence  game  may  be  committed  in  form 
of  a  business  transaction.  The  statute  relating  to  the  confidence 
game  does  not  apply  to  business  transactions  between  parties  deal- 
ing on  an  equal  footing,  but  the  fact  that  the  offense  assumes 
the  form  of  a  business  transaction  does  not  relieve  from  crimi- 
nality one  who  thereby  inspires  confidence  and  fraudulently  ob- 
tains money  or  property  for  his  own  use. 

6.  Same — when  jury  may  be  allowed  to  separate.  The  jury  may 
be  allowed  to  separate  during  the  trial  of  a  criminal  case  except 
in  capital  cases  or  where  some  reason  is  shown  for  keeping  the 
jurors  together. 

Thompson,  J.,  dissenting. 
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Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Joseph  H.  Fitch,  Judge,  presiding. 

Cl^ANTON,  Cl^ANTON  &  JONES,  ROBERT  E.   HOGAN,  and 

P.  J.  O'Shea,  for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Robert  E. 
Crowe,  State's  Attorney,  and  James  B.  Searcy,  (Edward 
E.  Wilson,  and  Henry  T.  Chace,  Jr.,  of  counsel,)  for 
the  People. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error,  Elbert  R.  Robinson,  was  indicted  in 
the  criminal  court  of  Cook  county  for  obtaining  from  De- 
lilah M.  Pelletier  $380  by  means  of  the  confidence  game 
and  on  a  trial  was  convicted  and  sent  to  the  penitentiarj-. 

The  first  assignment  of  error  requiring  attention  is  that 
the  court  refused  to  permit  counsel  for  the  defendant  to 
interrogate  veniremen  to  ascertain  their  qualifications  to  act 
as  jurors.  The  examination  of  the  veniremen  covers  135 
pages,  and  the  abstract  does  not  contain  the  full  examina- 
tion of  any  of  them  but  only  a  few  questions  to  which  ob- 
jections were  sustained,  and  it  does  not  show  that  the  entire 
examination  failed  to  establish  the  competency  of  a  particu- 
lar juror  or  that  he  served  on  the  jury.  The  defendant, 
however,  had  the  right  to  make  any  proper  inquiry  to  enable 
him  to  exercise  his  right  of  challenge  and  to  call  in  question 
rulings  of  the  court  in  denial  of  that  right.  Lavin  v.  People, 
69  111.  303;  Donovan  v.  People,  139  id.  412. 

The  first  question  contained  in  the  abstract  asked  by 
counsel  for  the  defendant  and  to  which  an  objection  was 
sustained  is  as  follows:  "The  prosecuting  witness  may 
appear  to  be  an  elderly  white  lady  who  may  have  parted  \vith 
various  sums  of  money,  and  it  may  develop  that  this  de- 
fendant received  this  money  and  that  she  had  not  received 
any  part  of  the  money  back,  and  she  entered  into  an  obliga- 
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tion  with  this  defendant  by  which  she  expected  to  receive 
large  returns  for  the  money  that  she  advanced,  and  if  you 
are  satisfied  that  this  defendant  did  receive  this  money,  but 
the  criminal  intent  to  defraud  her  by  making  representations 
that  are  false,  and  he  had  knowledge  of  the  falsity, — if  the 
State  fails  to  show  that  this  is  the  truth,  would  you  by  your 
verdict  find  this  defendant  not  guilty?" 

The  defendant  had  a  constitutional  right  to  a  trial  by  a 
jury  composed  of  persons  having  the  qualifications  pre- 
scribed by  the  statute.  It  was  also  his  right  that  each  juror 
should  be  impartial,  free  from  bias,  prejudice  or  an  opinion 
implying  a  pre-judgment  of  the  case  which  would  not  readily 
yield  to  contrary  evidence,  so  that  he  could  fairly  and  im- 
partially try  the  case  according  to  law  and  the  evidence  and 
a  true  verdict  render.  It  was  proper  to  inquire  as  to  all 
those  things,  and  whether  the  person  presented,  if  accepted 
as  a  juror,  would  follow  the  law  given  to  him  by  the  court 
and  would  not  find  the  defendant  guilty  unless  his  guilt  was 
proved  by  evidence  beyond  a  reasonable  doubt.  The  essen- 
tial elements  of  the  crime  and  the  facts  which  would  war- 
rant a  verdict  of  guilty  were  questions  of  law  for  the  court, 
of  which  the  jury  were  to  be  advised  by  instructions.  Those 
questions  were  not  for  the  jury,  and  their  function  was  to 
determine  the  facts  and  apply  the  law  as  given  to  them  by 
the  court.  The  purpose  of  the  question  was  to  obtain  a 
pledge  from  the  juror  what  his  verdict  would  be  upon  his 
view  of  what  the  law  included  in  the  offense  with  which  the 
defendant  was  charged.  It  was  not  proper  to  ask  him  how 
he  would  decide  the  case  on  the  assumed  state  of  facts,  and 
the  court  did  not  err  in  sustaining  the  objection. 

The  question  asked  of  another  juror  was  as  follows: 
"Should  it  develop  during  the  progress  of  this  trial  that 
certain  moneys  were  invested  by  the  prosecuting  witness 
with  the  defendant,  and  if  in  the  investment  of  this  money 
by  the  prosecuting  witness  there  was  no  taint  or  element  of 
fraud  or  swindling  or  criminality,  and  if  it  would  further 
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develop  that  the  money  had  not  borne  any  returns,  would 
that  fact  in  itself  prejudice  you  against  the  defendant?" 

The  question  included  the  fact  of  an  investment  by  the 
prosecuting  witness,  which  would  not  be  and  was  not  proved, 
and  while  the  court,  in  ruling  on  the  objection,  could  not 
know  that  it  might  not  be  proved,  the  absence  of  the  fact 
is  material  in  determining  whether  any  injury  was  done  to 
the  defendant  by  the  ruling.  The  one  of  whom  the  ques- 
tion was  asked  had  said  that  he  had  lost  money  by  reason  of 
investing  money  in  companies  issuing  stocks  and  bonds,  and 
being  asked  if  he  had  lost  money  by  a  swindle  or  the  confi- 
dence game  said  he  did  not  recall  any  at  the  moment  but  he 
probably  had  many  times.  He  was  asked  if  the  fact  that 
the  prosecuting  witness  was  an  elderly  white  lady  and  the 
defendant  a  colored  man  would  make  any  difference  to  him 
if  accepted  as  a  juror,  and  he  said  it  would  not  He  also 
was  asked  if  the  fact  that  he  had  loaned  money  out  and  lost 
it  would  influence  him  in  a  case  in  which  the  charge  was  for 
obtaining  money  from  an  elderly  white  lady,  and  he  said 
it  would  not.  Another  venireman  was  asked  practically  the 
same  question  as  to  being  influenced  by  the  fact  that  the 
prosecuting  witness  had  invested  money  with  the  defendant 
and  never  received  any  returns.  The  questions,  including 
the  fact  of  an  investment,  illustrate  the  impropriety  of  in- 
corporating in  them  supposed  facts  which  might  not  be,  and 
in  fact  in  this  case  were  not,  proved.  The  court  in  ruling 
on  the  objections  said  that  if  the  State  failed  to  prove  the 
charge  as  alleged  in  the  indictment  the  jury  should  find  the 
defendant  not  guilty;  that  all  that  was  necessary  was  to  as- 
certain whether  a  juror  would  fairly  and  impartially  try  the 
case  where  the  charge  was  for  ^obtaining  money  by  means 
and  use  of  the  confidence  game,  and  that  was  all  the  de- 
fendant was  entitled  to  know.  The  rulings  of  the  court 
were  not  incorrect,  even  taking  no  account  of  the  examina- 
tion of  the  jurors  and  their  answers  not  included  in  the 
abstract 
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On  November  30,  1897,  the  defendant  received  from 
the  United  States  a  patent,  No.  594286,  "For  casting  com- 
posite and  other  wheels."  In  1898  he  brought  suit  in  the 
United  States  court  against  the  Wells-French  Company  and 
the  Chicago  City  Railway  Company  for  infringement  of  the 
patent.  That  case  was  dismissed  without  prejudice  and  on 
appeal  the  judgment  was  affirmed.  He  started  a  new  suit 
in  1903,  in  which  he  was  defeated,  and  a  writ  of  certiorari 
was  asked  for  and  denied.  In  1904  he  began  an  action  at 
law  against  the  American  Car  and  Foundry  Company,  which 
had  succeeded  the  Wells-French  Company,  in  which  he 
claimed  $10,000,000  damages,  and  was  defeated  in  the  cir- 
cuit court  and  the  judgment  was  affirmed  by  the  court  of 
appeals  in  1907.  Under  a  decree  against  him  on  a  creditor's 
bill  the  patent  was  sold  by  a  master  in  chancery,  the  order 
confirming  the  sale  being  made  December  1 1,  1904.  He  had 
entered  suit  against  the  American  Car  and  Foundry  Com- 
pany praying  for  an  injunction  against  using  his  patent,  and 
that  suit  was  finally  decided  against  him  in  1904  and  the  bill 
was  dismissed.  All  the  suits  were  decided  against  him.  The 
defendant  held  public  meetings  three  times  a  week,  which 
were  attended  by  white  and  colored  people  in  considerable 
numbers,  at  which  he  informed  his  hearers  of  his  patent  and 
his  suits  and  denounced  the  courts  and  judges  and  his  at- 
torneys, and  said  that  everyone  had  been  against  him  and 
he  had  been  robbed  of  his  patent  and  his  rights.  He  asked 
for  loans  of  money  and  received  small  amounts  from  any- 
one who  would  lend  it  to  him,  giving  his  notes  for  large 
sums  in  return  for  small  loans,  payable  when  the  litigation 
was  ended.  Delilah  M.  Pelletier  was  a  widow,  who  at- 
tended one  of  his  meetings  on  August  18,  19 16,  when  about 
one  hundred,  the  majority  of  whom  were  white,  were  pres- 
ent. He  told  them  he  had  a  valid  patent  and  that  for  $25  he 
would  give  $10,025  to  those  who  would  help  him  recover 
in  the  lawsuits,  and  that  he  could  afford  to  give  that  amount 
to  those  who  would  help  him  recover  his  rights.     He  had 
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been  a  chiropodist  and  was  called  "Doctor"  Robinson,  and 
he  opened  his  meetings  with  prayer.  He  said  his  patent  had 
been  stolen  by  the  American  Car  and  Foundry  Company, 
and  the  lenders  would  get  their  money  as  soon  as  the  suits 
were  settled.  At  the  first  meeting  Delilah  M.  Pelletier  gave 
him  $25  and  he  gave  her  this  note : 

"$10,025.  Chicago,  Aug.  18,  ipi6. 

"When  suit  end  after  date,  I  promise  to  pay  to  the  order  of 
Delilah  M.  Pelletier  ten  thousand  and  twenty-five  dollars  when 
suit  ends  in  the  United  States  Supreme  Court  case  26618,  against 
the  American  Car  &  Foundry  Company,  for  value  received.  Due 
when  suit  ends.  ^  «  ^  » 

"Pat.  No.  594286.  E.  R.  Robinson. 

He  afterward  gave  her  a  note  for  $2050  for  a  loan  of 
$50,  and  one  for  $705  for  $5.  She  testified  that  he  said 
he  was  going  to  make  a  settlement  with  the  American  Car 
and  Foundry  Company  for  $10,000,000.  Many  other  wit- 
nesses testified  as  to  the  defendant's  meetings  and  his  state- 
ments as  to  the  value  of  his  patent,  the  settlement  of  his  suit 
against  the  American  Car  and  Foundry  Company  for  $10,- 
000,000,  and  that  those  who  advanced  money  would  all  have 
their  money  by  Christmas,  19 17,  or  the  first  of  January. 
Some  witnesses  testified  that  he  claimed  he  had  a  judgment 
for  $10,000,000  against  the  American  Car  and  Foundry 
Company  which  was  as  good  as  gold,  and  that  all  of  his 
notes  would  be  paid  out  of  the  proceeds  of  that  judgment 

The  defendant  was  a  witness  and  his  testimony  covers 
191  pages  of  the  record,  and  while  his  statements  were  con- 
tradictory and  confusing,  he  repeated  substantially  what  he 
had  represented  to  those  from  whom  he  obtained  money. 
He  told  of  instituting  the  various  suits,  said  that  his  patent 
was  worth  $100,000,000,  and  claimed  that  he  expected  to 
obtain  $10,000,000  from  the  American  Car  and  Foundry 
Company.  He  admitted  that  he  had  borrowed  the  money  to 
carry  on  the  litigation  and  support  himself  and  his  family. 
The  evidence  was  that  all  the  information  that  Delilah  M. 
Pelletier  had  with  regard  to  the  patent  and  the  litigation 
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came  from  the  defendant's  statements,  and  the  evidence 
justified  the  conclusion  that  his  representations  were  false 
and  known  to  him  to  be  false  and  that  by  means  of  his  state- 
ments he  secured  her  confidence  and  obtained  her  money. 
He  necessarily  knew  he  could  not  perform  his  promises 
since  he  had  been  unsuccessful  in  his  numerous  suits,  and 
they  were  not  made  with  any  reasonable  expectation  that 
they  would  be  carried  out.  The  statute  relating  to  the  con- 
fidence game  does  not  apply  to  business  transactions  be- 
tween parties  dealing  on  an  equal  footing,  (People  v.  Twr- 
Pi^,  233  111.  452;  People  V.  Santow,  293  id.  430;)  but  the 
fact  that  it  assumes  the  form  of  a  business  transaction  does 
not  relieve  from  criminality  one  who  thereby  inspires  confi- 
dence and  obtains  money  or  property.  Juretich  v.  People, 
223  111.  484. 

It  is  contended  that  the  defendant  did  not  have  a  fair 
trial  because  of  the  improper  and  prejudicial  remarks  of  the 
court  at  the  trial.  In  the  very  long  examination  of  the  de- 
fendant he  made  speeches  in  which  he  wandered  everywhere, 
and  in  spite  of  the  determination  of  the  suits  against  him 
and  the  sale  of  his  patent  by  the  master  in  chancery  he  still 
insisted  that  he  expected  to  collect  $10,000,000  from  the 
American  Car  and  Foundry  Company  and  that  the  notes  he 
had  given  would  be  paid  out  of  the  fund  when  collected. 
The  court  was  very  patient  during  the  examination  con- 
sidering the  nature  of  the  testimony,  but  endeavored  to  con- 
fine the  defendant,  when  objection  was  made,  to  the  issues 
in  the  case.  There  was  much  testimony  by  attorneys  who 
had  been  connected  in  one  way  or  another  with  the  litiga- 
tion. One  thing  complained  of  is  that  the  court  made  re- 
marks showing  hostility  to  the  defendant.  It  is  not  possible 
within  the  limits  of  an  opinion  to  specify  all  that  was  said 
by  the  court  during  the  examination  of  the  defendant  and 
these  attorneys,  but  it  is  true  that  the  court  talked  a  great 
deal  and  in  some  instances  without  much  deliberation  or 
care  as  to  the  language  used,  but  there  was  nothing  in  the 
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remarks  of  the  court  that  went  to  the  merits  of  the  case  in 
any  way.  It  is  to  be  remembered,  too,  with  reference  to 
them,  that  it  was  clearly  shown  the  defendant  knew  his  suits 
were  not  pending,  that  they  had  been  disposed  of  against 
him,  and  he  so  testified,  and  no  other  verdict  could  have 
been  reached  than  that  which  was  returned. 

The  court  allowed  the  jury  to  separate  during  the  trial 
That  is  not  error  except  in  capital  cases  or  where  some  rea- 
son is  shown  for  keeping  the  jury  together.  (Sutton  v. 
People,  145  111.  279;  People  v.  S towers,  254  id.  588;  Peo- 
ple V.  Foster,  288  id.  371.)  No  cause  was  shown  why  the 
jury  should  be  kept  together,  and  allowing  them  to  sepa- 
rate was  not  error. 

The  judgment  is  affirmed.  /^^„^  ^rmed. 

Mr.  Justice  Thompson,  dissenting. 
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burden  is  on  defendant  railroad  company  to  prove  assumed 

risk  in  action  under  Federal  Employers'  Liability  act. . .  597 

BURGLARY. 

possession  of  stolen  property  must  be  recent  to  be  evi- 
dence of  theft  by  the  possessor 208 

possession  of  stolen  goods  must  be  exclusive  in  accused  to 
be  evidence  of  guilt 209 

when  the  admission  of  evidence  of  another  offense  is  not 
prejudicial  error 349 

BUS  LINES.— See  CARRIERS. 

CARRIERS.— See  RAILROADS. 

when  loss  of  goods  in  transit  falls  upon  the  purchaser. . .  254 
when  intern rban  company  is  not  guilty  of  willful  negligence  288 
who  are  private  carriers — difference  between  private  and 

common  carriers 562 

what  is  necessary  to  constitute  one  a  common  carrier — 

proprietors  of  bus  lines  are  common  carriers 562 

when  proprietor  of  garage  who  lets  out  automobile  for 

hire  is  not  a  common  carrier 562 

when  plaintiff  suing  for  insurance  must  prove  that  death 

by  accident  occurred  while  deceased  was  riding  with  a 

common  carrier 563 

when  passenger  in  an  automobile  should  warn  the  driver 

of  danger 590 
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cemetery  property  must  be  exclusively  used  for  that  pur- 
pose to  be  exempt  from  taxation 430 

capital  stock  and  franchise  of  cemetery  corporation  are 
subject  to  taxation 430 

rule  1 1  of  tax  commission  is  proper  for  assessing  capital 
stock  and  franchise  of  cemetery  corporation 430 

CITIES.— See  MUNICIPAL  CORPORATIONS. 

CIVIL  SERVICE. 

when  Supreme  Court  has  no  jurisdiction  of  direct  appeal 

in  mandamus  proceeding  against  commissioners 325 

right  to  an  office  is  not  a  franchise 325 

CONDEMNATION.— See  EMINENT  DOMAIN. 

CONFIDENCE  GAME. 

what  constitutes  the  confidence  game — ^what  evidence  of 
other  transactions  is  mere  hearsay  in  prosecution  for 
confidence  game 250 

indictment  for  confidence  game  may  charge  obtaining  of 
money  or  credit 393 

when  the  president  of  a  corporation  may  be  guilty  of  the 
confidence  game 393 

what  will  sustain  a  charge  of  obtaining  credit — what  re- 
marks of  State's  attorney  may  be  prejudicial  though 
stricken  out 394 

crime  of  confidence  ganle  may  be  committed  in  form  of  a 
business  transaction 617 

CONSTITUTIONAL  LAW. 

section  2  of  Vacation  act  is  not  unconstitutional — ^legisla- 
ture has  authority  to  control  character  and  quality  of 
estates  conveyed 19 

when  rule  of  stare  decisis  will  not  preclude  review  of  con- 
stitutional question 20 

decision  overruling  former  construction  of  statute  docs 
not  amount  to  law  impairing  obligation  of  contracts. . .    20 

when  executors  cannot  be  held  liable  as  stockholders  in 
a  bank 73 

section  68  of  the  Practice  act,  for  appointment  of  referee 
to  state  account,  does  not  violate  right  to  jury  trial 104 

question  of  validity  of  an  ordinance  must  be  raised  in  the 
trial  court 122 
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county  superintendent  acts  in  ministerial  capacity  in  de- 
ciding question  of  new  school  district 145 

invalidity  of  the  statute  will  not,  alone,  justify  relief  by 
injunction 145 

compulsory  provision  of  Compensation  act  as  to  hazardous 
occupations  is  based  upon  police  power 189 

provision  of  Compensation  act  not  invalid  because  it  in- 
cludes employees  not  exposed  to  particular  hazard. . . .   189 

franchise  tax  under  section  105  of  Corporation  act  is  a 
valid  tax 329 

legislature  cannot  exempt  property  from  taxation  except 
as  provided  in  section  3  of  article  9  of  the  constitution. .  430 

rule  1 1  of  the  tax  commission  is  proper  for  assessing  capi- 
tal stock  and  franchise  of  cemetery  corporation 430 

ordinance  limiting  speed  of  passenger  trains  to  ten  miles 
per  hour  is  prima  facie  valid 552 

the  Federal  Control  act  does  not  deprive  cities  of  right  to 
regulate  speed  of  trains 552 

CONSTRUCTION.— See  CONSTITUTIONAL  LAW. 

of  section  2  of  Vacation  act,  as  giving  title  to  streets  or 
alleys,  upon  vacation,  to  abutting  owners 85,     19 

decision  overmling  former  construction  of  statute  does  not 
amount  to  law  impairing  obligation  of  contracts 20 

proviso  is  not  a  part  of  enactment  but  must  be  construed 
with  it 50 

of  proviso  to  paragraph  (b)  of  section  19  of  Compensa- 
tion act,  relating  to  review  of  arbitrator's  decision 50 

of  Bond  act  of  1917,  as  referring  to  general  perjury  stat- 
ute for  punishment  for  making  false  schedule 58 

of  the  Municipal  Court  act,  as  giving  jurisdiction  to  that 
court  in  forcible  detainer  suits 68 

expression  "service  of  summons,  practice  and  proceed- 
ings" includes  service  of  process 68 

of  provision  of  section  68  of  Practice  act  making  referee's 
report  prima  facie  evidence 105 

of  section  9  of  Evidence  act,  as  not  limiting  jurisdiction  of 
equity  to  entertain  bill  for  discovery 133 

of  time  provision  for  termination  of  contract 134 

meaning  of  words  "thereafter"  and  "on,"  when  applied  to 
a  calendar  division  of  time 134 

of  provisions  of  the  School  law  for  changing  boundaries 
of  districts 14S 

of  provision  of  Compensation  act  of  1917  as  to  hazardous 
occupations,  as  being  based  on  police  power 189 
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of  section  3  of  Compensation  act  of  1917,  as  including  all 
employers  in  hazardous  occupations,  regardless  of  par- 
ticular work  of  employee  when  injured 189 

court  cannot  read  into  statute  words  not  found  therein. ..  190 

of  section  114  of  Practice  act,  as  not  applying  where  judg- 
ment is  affirmed 198 

of  will,  as  to  when  rule  in  Shelley's  case  applies — ^word 
"heirs"  is  presumed  to  have  been  used  in  technical  sense.  204 

of  will,  as  to  when  valid  part  must  be  upheld — when  in- 
valid part  renders  entire  will  void 229 

of  will,  as  to  when  violation  of  rule  against  perpetuities 
will  not  render  entire  will  void — ^trust 229 

of  will,  as  to  when  subsequent  clause  for  creation  of  trust 
qualifies  preceding  devise 230 

effect  of  provision  of  will  giving  devisee  option  to  pur- 
chase— when  devisee  is  entitled  to  construction  of  will 
by  cross-bill — costs 268 

when  letter  of  credit  must  be  construed  with  contract  as 
to  time  of  shipment 254 

of  devise  to  one  individual  and  to  the  surviving  children 
of  another — of  devise  of  remainder  "after  the  death"  of 
a  life  tenant 263 

of  will,  as  to  when  devise  creates  alternative  contingent 
remainders — ^as  to  when  residuary  clause  devises  a  re- 
version in  fee 293 

question  involving  merely  the  construction  of  a  statute 
does  not  authorize  a  direct  appeal 325 

of  section  2  of  act  of  1907,  regulating  provisions  of  life 
insurance  policies 343 

ambiguous  provision  in  insurance  policy  will  be  construed 
in  favor  of  insured 343 

of  life  insurance  policy,  as  to  when  accident  insurance  is 
not  deductible  from  the  amount  due  on  the  policy 343 

of  the  Compensation  act  of  1913,  as  to  when  employment 
is  casual 377 

of  section  9  of  Husband  and  Wife  act,  as  to  when  sale  of 
personal  property  must  comply  therewith 381 

of  Bulk  Sales  act,  as  to  when  sale  must  comply  therewith.  381 

of  section  41  of  Road  and  Bridge  act,  as  to  how  many 
notices  must  be  posted  in  proceeding  to  change  bound- 
aries of  road  district 389 

of  section  60b  of  Federal  Bankruptcy  act,  as  to  whether 
fraudulent  preference  renders  the  debt  void 420 

of  will,  as  to  effect  of  devise  to  life  tenants  with  remain- 
der in  fee  to  heirs  of  their  bodies 510 
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of  section  loi  of  Administration  act,  as  not  giving  pro- 
bate courts  general  chancery  jurisdiction 525 

of  Federal  Control  act,  as  not  depriving  cities  of  right  to 
regulate  speed  of  trains 552 

every  will  must  be  construed  according  to  its  own  lan- 
guage— ^when  will  gives  life  tenant  power  to  convey  fee.  571 

of  Compensation  act,  as  applying  only  to  injury  resulting 
in  incapacity  or  disfigurement 587 

of  Compensation  act,  as  to  when  provision  for  making 
claim  within  eighteen  months  after  returning  to  work 
does  not  apply 587 

when  invalid  provision  of  will  may  be  disregarded 612 

CONTEMPT. 

probate  court  has  no  power  to  compel  a  purchaser  to  com- 
plete his  bid  in  proceeding  to  sell  real  estate 526 

CONTRACTS.— See  SPECIFIC  PERFORMANCE. 

decision  overruling  former  construction  of  statute  does  not 
amount  to  law  impairing  obligation  of  contracts 20 

construction  of  time  provision  for  termination  of  contract.  134 

meaning  of  word  "thereafter,"  in  a  time  provision — ^mean- 
ing of  word  "on,"  when  applied  to  date 134 

specific  performance  will  not  be  allowed  if  contract  is  en- 
tered into  through  misrepresentation 165 

when  an  importer  waives  delay  in  shipment  of  goods — 
when  loss  of  goods  in  transit  falls  upon  the  purchaser. .  254 

when  letter  of  credit  must  be  construed  with  contract  as 
to  time  of  shipment 254 

when  correct  notice  of  time  of  shipment  is  not  required  . 
for  purpose  of  effecting  insurance 254 

exaggerated  representations  are  not,  ordinarily,  ground 
for  setting  aside  contract 276 

face  of  insurance  policy  consists  of  the  entire  contract  in 
the  policy 343 

charter  of  Illinois  Central  railroad  is  a  binding  contract 
with  the  State 328 

substance  of  contract  created  by  charter  of  Illinois  Central 
Railroad  Company — taxes 328 

what  performance  is  required  to  take  contract  out  of  the 
Statute  of  Frauds 494 

when  contract  of  employment  is  in  restraint  of  trade. . . .  533 

CONVEYANCES.— See  DEEDS;  SPECIFIC  PERFORMANCE. 
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when  executors  cannot  be  held  liable  as  stockholders  in 
a  bank Ji 

charter  of  Illinois  Central  railroad  is  a  binding  contract 
with  the  State 328 

substance  of  contract  created  by  charter  of  Illinois  Cen- 
tral Railroad  Company — taxes 328 

Illinois  Central  Railroad  Company  acts  in  dual  capacity  in 
operating  charter  and  non-charter  lines 328 

franchise  of  corporation  is  part  of  its  property — taxes — 
franchise  tax  cannot  be  levied  upon  charter  lines  of  Illi- 
nois Central  Railroad  Company 328 

non-charter  lines  of  Illinois  Central  Railroad  Company 
are  subject  to  franchise  tax 328 

franchise  tax  under  section  105  of  Corporation  act  is  a 
valid  tax 329 

when  president  of  a  corporation  may  be  guilty  of  confi- 
dence game 393 

capital  stock  and  franchise  of  cemetery  corporation  are 
subject  to  taxation 430 

rule  II  of  the  tax  commission  is  proper  for  assessing  capi- 
tal stock  and  franchise  of  cemetery  corporation 430 

COSTS. 

effect  of  oral  stipulation  for  referee's  fees  in  excess  of 
statutory  allowance 105 

when  devisee  may  recover  costs  of  construction  of  will 
by  cross-bill 268 

examiner's  fee  cannot  be  allowed  as  costs  in  suit  to  can- 
cel trust  deeds 320 

CO-TENANTS. 

mere  delay  will  not  bar  right  of  tenant  in  common  to  an 

accounting  of  rents  and  profits 176 

gift  is  not  presumed  where  husband  retains  income  from 

property  owned  in  common  with  his  wife — ^the  burden 

of  proof 176 

when  defendant  in  suit  for  accounting  is  estopped  to  deny 

that  property  was  held  in  trust 177 

when  deed  creates  joint  tenancy 362 

COURTS.— See  APPEALS  AND  ERRORS;    PRACTICE, 
the  Municipal  Court  act  gives  jurisdiction  to  that  court  in 

forcible  detainer  suits 68 

when  description  of  property  is  suflScient  in  statement  of 
claim  in  municipal  court 68 
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superior  court  of  Cook  county  has  jurisdiction  to  review 
compensation  proceeding 159 

probate  courts  do  not  have  general  chancery  jurisdiction — 
section  loi  of  Administration  act  does  not  give  probate 
courts  general  chancery  jurisdiction 525 

probate  court  has  no  power  to  compel  a  purchaser  to  com- 
plete his  bid  in  proceeding  to  sell  real  estate 526 

CREDITORS.— See  DEBTOR  AND  CREDITOR. 

CREDITORS'  BILLS. 

no  fraud  is  presumed  where  a  husband  makes  deeds  in 
settlement  of  indebtedness  to  wife 380 

r-ule  where  defendant's  deeds  to  his  wife  purport  to  be  for 
a  consideration 380 

what  testimony  is  hearsay  as  against  the  defendant — rule 
where  a  void  sale  of  personal  property  to  wife  is  set 
aside — execution 380 

when  sale  of  personal  property  must  comply  with  section  9 
of  Husband  and  Wife  act — ^when  sale  must  comply  with 
Bulk  Sales  act.  1 381 

CRIMINAL  LAW. 

when  indictment  for  perjury  in  making  false  statement  in 
bail  bond  is  sufficient 58 

one  assignment  of  perjury,  if  proved,  is  sufficient  to  sus- 
tain a  conviction 58 

on  a  trial  for  perjury  under  the  Bond  act  an  instruction 
may  refer  to  section  225  of  Criminal  Code 58 

a  change  of  venue  must  be  allowed  if  the  statute  is  com- 
plied with 93 

defendant  charged  with  forgery  cannot  be  permitted  to 
demonstrate  his  handwriting  to  the  jury 93 

what  testimony  in  a  forgery  case  is  a  mere  conclusion — 
when  defendant  must  make  his  offers  of  proof  out  of 
hearing  of  jury 93 

when  the  plea  of  misnomer  to  an  indictment  is  subject  to 
demurrer — ^judge's  certificate  in  a  bill  of  exceptions  is 
conclusive 96 

when  statement  of  a  judge  is  improper  as  interpreting  a 
witness'  testimony 96 

when  evidence  of  offer  to  dismiss  a  prosecution  for  stipu- 
lated sum  is  admissible 96 

when  new  trial  will  be  granted  because  defendant  was  not 
properly  defended  125 
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when  absence  of  proof  that  anjr  money  was  found  on  de- 
fendant does  not  preclude  conviction  for  robbery 172 

when  judgment  will  not  be  reversed  for  failure  to  find 
age  of  the  defendant — ^prejudicial  error  must  be  shown 
by  record 201 

when  it  is  error  to  permit  the  State's  attorney  to  cross- 
examine  witness  for  People  as  to  statements  implicat- 
ing the  defendant 208 

possession  of  stolen  property  must  be  recent  to  be  evi- 
dence of  theft  by  the  possessor 208 

possession  of  stolen  goods  must  be  exclusive  in  accused  to 
be  evidence  of  guilt 209 

when  an  instruction  as  to  reasonable  doubt  is  not  mislead- 
ing— ^when  instructions  are  properly  refused 241 

what  constitutes  the  confidence  game — ^what  evidence  of 
other  transactions  is  mere  hearsay  in  a  prosecution  for 
confidence  game 250 

what  question  by  judge  is  improper  during  examination 
of  witness 282 

when  the  State's  attorney  may  characterize  defendant  as  a 
"fugitive  from  justice" 28I2 

State's  attorney  should  not  characterize  witness  as  a  liar — 
when  State's  attorney  may  comment  on  failure  of  de- 
fendant to  testify 28I2 

to  constitute  robbery  the  property  must  be  taken  from  the 
person  or  the  presence  of  the  one  assaulted 262 

when  confession  is  admissible  although  it  includes  evi- 
dence of  another  offense — instruction 349 

when  the  admission  of  evidence  of  another  offense  is  not 
prejudicial  error 349 

accessory  is  not  exempt  because  the  principal  is  not  crimi- 
nally responsible 349 

when  it  is  not  error  to  refuse  instruction  to  have  jury 
consider  corroboration  of  defendant's  testimony 349 

indictment  for  confidence  game  may  charge  obtaining  of 
money  or  credit 393 

when  the  president  of  a  corporation  may  be  guilty  of  the 
confidence  game 393 

best  evidence  should  be  produced,  if  possible — ^party  may 
testify  after  examination  of  books  which  cannot  be  con- 
veniently examined  in  court 393 

when  an  adverse  party  may  refer  to  books  of  account  in 
cross-examining  a  witness 393 

cross-examination  of  expert  by  referring  to  books  of  ac- 
count must  be  reasonable 393 
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when  counsel  should  be  permitted  to  examine  expert  wit- 
ness as  to  his  qualification 394 

expert  should  base  his  conclusions  on  matters  found  in  the 
books  examined 394 

when  giving  of  numerous  instructions  defining  reasonable 
doubt  is  error 394 

when  an  instruction  attempting  to  define  reasonable  doubt 
is  erroneous 394 

what  will  sustain  a  charge  of  obtaining  credit — instruction 
should  not  refer  to  duties  of  reviewing  court 394 

what  remarks  of  the  State's  attorney  may  be  prejudicial 
although  stricken  out — briefs  should  contain  a  concise 
statement  of  case 394 

when  an  indictment  sufficiently  charges  robbery — ^when 
record  sufficiently  shows  that  effect  of  pleading  guilty 
was  explained 473 

granting  of  a  separate  trial  rests  in  discretion  of  court — 
what  evidence  is  admissible  on  question  of  insolvency 
of  defendant  bankers 576 

what  proof  is  generally  admissible  in  prosecution  of  bank- 
ers for  receiving  deposit  while  insolvent 577 

failure  to  deny  charge  of  insolvency  is  admissible  against 
defendant  bankers 577 

when  counsel  for  defendants  cannot  read  to  the  jury  opin- 
ion in  former  case 577 

what  is  not  an  improper  reference  to  failure  of  defendants 
to  testify 577 

what  questions  may  be  asked  by  defendant  in  examination 
of  jurors — what  are  the  qualifications  of  a  juror 617 

what  is  not  proper  question  to  ask  of  prospective  juror — 
when  sustaining  objection  to  examination  of  juror  is 
not  prejudicial  617 

crime  of  confidence  game  may  be  committed  in  form  of  a 
business  transaction — ^when  the  jury  may  be  allowed 
to  separate 617 

DAMAGES. 

when  complainant  suing  for  specific  performance  of  con- 
tract to  convey  lot  is  entitled  to  damages  for  deficiency 
in  area  of  the  lot 486 

DEBTOR  AND  CREDITOR.— See  CREDITORS'  BILLS. 

mortgage  is  not  a  lien  unless  a  debt  is  secured  by  it 320 

a  fraudulent  preference  under  section  60b  of  the  Federal 
Bankruptcy  act  does  not  render  the  debt  void 420 


638  INDEX.  [299  HI. 

DEBTOR  AND  CREDITOR.— Con/mM^d.  pagl 

grantee  of  trustee  in  bankruptcy  is  not  entitled  to  set  aside 

a  fraudulent  preference 420 

when  decree  foreclosing  a  trust  deed  sufficiently  protects 

rights  of  creditor 465 

DECREES.— See  JUDGMENTS  AND  DECREES. 
DEDICATION.— See  PLATS. 

DEEDS. 

legislature  has  authority  to  control  character  and  quality 
of  estates  conveyed 19 

when  deeds  dated  prior  to  recording  of  plat  do  not  create 
presumption  that  dedicator  did  not  own  subdivision 84 

when  a  deed  will  not  be  set  aside  as  in  fraud  of  marital 
rights 89 

fact  that  land  owner  buys  an  adverse  claim  cannot  be  used 
to  question  his  title 204 

when,  only,  will  equity  set  aside  conveyance  for  fraud  and 
misrepresentations — when  inadequacy  of  price  will  not 
afford  relief 276 

when  merger  is  effected  by  deeds  conveying  a  life  estate 
and  reversion 293 

when  grantee  of  mortgagor  is  entitled  to  have  trust  deeds 
set  aside — ^what  cannot  be  recovered  by  the  trustee  when 
trust  deeds  are  set  aside 320 

examiner's  fee  cannot  be  allowed  as  costs  in  suit  to  can- 
cel trust  deeds 320 

what  constitutes  sufficient  delivery  of  deed — deed  which  is 
not  acknowledged  does  not  convey  homestead — ^partition.  362 

a  deed  signed,  sealed  and  delivered  is  sufficient  to  pass 
title  although  not  acknowledged — when  deed  creates  a 
joint  tenancy 362 

party  taking  a  deed  expressly  subject  to  incumbrances  is 
charged  with  knowledge  thereof 371 

when  tender  is  good  although  conditional  upon  granting 
of  relief  prayed  for  in  bill  to  set  aside  quit-claim  deed. .  371 

no  fraud  is  presumed  where  a  husband  makes  deeds  in  set- 
tlement of  indebtedness  to  wife 380 

rule  in  creditor's  bill  proceeding  where  defendant's  deeds 
to  his  wife  purport  to  be  for  a  consideration 380 

equity  will  not  order  conveyances  for  purpose  of  destroy- 
ing contingent  remainders  so  as  to  vest  fee  in  minor. . .  415 

grantee  of  trustee  in  bankruptcy  is  not  entitled  to  set  aside 
a  fraudulent  preference 420 
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when  a  deed  conveying  lots  to  village  creates  a  condition 
subsequent 427 

only  grantor  or  his  heirs  can  declare  forfeiture  for  breach 
of  condition  subsequent 427 

when  purchaser's  failure  to  specify  objections  to  abstract 
within  required  time  is  waived 487 

a  resulting  trust  arises  where  two  or  more  parties  con- 
tribute purchase  price  of  land 503 

no  gift  or  advancement  is  presumed  where  wife  furnishes 
money  for  property  taken  in  husband's  name 503 

DESCRIPTION. 

when  description  of  property  to  be  conveyed  is  sufficient 
. ,  in  contract  of  sale 486 

DISBARMENT. 

when  attorney  will  not  be  disbarred  for  imprudence  in 
handling  matters  for  two  clients 355 

DIVORCE. 

when  the  court  continues  to  have  jurisdiction  over  custody 
of  child 438 

court  may  appoint  a  guardian  for  the  property  of  a  child 
and  yet  award  custody  of  the  child  to  its  father 438 

circuit  court  may  consolidate  appeal  from  appointment  of 
guardian  by  county  court  with  proceeding  to  modify  a 
divorce  decree 438 

verdict  of  jury  involving  question  of  custody  of  child  is 
merely  advisory 439 

when  father  does  not  forfeit  right  to  custody  of  child — 
father  will  not  be  denied  the  right  to  custody  of  child 
merely  because  he  is  a  non-resident 439 

domicile  of  the  parent  is  the  domicile  of  the  child — after 
mother's  death  father  may  have  custody  of  the  child  al- 
though divorce  was  for  his  fault 439 

when  divorce  decree  prevents  testamentary  disposition  of 
custody  of  child 440 

DRAINAGE. 

owner  of  dominant  estate  has  easement  for  flow  of  waters 
over  servient  estate 299 

as  to  rights  of  dominant  and  servient  owners  there  is  no 
distinction  between  surface  waters  and  overflow  waters 
of  small  streams 299 
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construction  of  a  levee  by  servient  owner  cannot  defeat 

dominant  owner's  right  of  drainage  in  times  of  flood.. .  299 
effect  of  the  construction  of  a  railroad  embankment  along 

a  stream 299 

when  dominant  and  servient  owners  acquire  reciprocal 

rights  by  prescription 299 

when  a  railroad  company  is  required  to  re-build  bridge — 

drainage  district  is  not  required  to  build  steel  railroad 

bridge  in  place  of  wooden  one 300 

EASEMENTS.— See  DRAINAGE. 

EJECTMENT. 

when  right  of  Federal  government  to  property  may  be  de- 
termined by  suit  in  ejectment. 19 

ELECTRICITY.— See  NEGLIGENCE. 

EMINENT  DOMAIN.  ' 

evidence  of  sales  of  neighboring  property  is  competent. .    il 

what  preliminary  proof  is  essential  before  admitting  evi- 
dence of  sales  of  neighboring  property il 

admissibility  of  evidence  of  sales  of  neighboring  property 
rests  in  discretion  of  trial  judge 476,    ir 

the  owner  is  entitled  to  show  differences  between  his  prop- 
erty and  property  sold 12 

mere  proximity  is  not  a  test  to  determine  value  of  evi- 
dence of  sales  of  neighboring  property 12 

what  evidence  of  possibility  of  use  of  timber  on  land  is 
not  admissible 12 

timber  or  minerals  on  land  cannot  be  valued  separately — 
owner  may  prove  existence  of  anything  on  the  land  to 
enhance  its  value .' 12 

when  petitioner  is  entitled  to  instruction  to  correct  error 
in  admission  of  evidence 12 

evidence  of  prices  paid  by  petitioner  for  other  property  is 
not  admissible 300 

witness  must  be  shown  to  be  competent  to  give  opinion  of 
value  of  property 300 

when  opinions  as  to  value  of  railroad  right  of  way  are 
not  competent 300 

petitioner  has  burden  of  proving  value  of  property — ^whcn 
motion  to  dismiss  petition  as  to  certain  property  should 
be  allowed  300 

when  instruction  as  to  jury's  personal  view  of  premises 
is  misleading 301 
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when  evidence  of  sale  of  lots  is  not  admissible — sale  price 
of  lots  in  future  subdivision  of  land  is  not  a  test  of 
its  value 476 

when  plat  of  a  subdivision  of  property  is  not  admissible  in 
a  condemnation  proceeding 476 

jury  may  be  instructed  to  disregard  fanciful  or  specu- 
lative estimates 476 

EMPLOYMENT.— See  MASTER  AND  SERVANT;    WORK- 
MEN'S COMPENSATION;  TRADE  SECRETS. 

EQUITY. 

a  bill  for  discovery  in  aid  of  a  suit  at  law  must  show  a 
prima  facie  cause  of  action 133 

section  9  of  Evidence  act  does  not  limit  jurisdiction  of 
equity  to  entertain  bill  for  discovery 133 

concurrent  jurisdiction  conferred  on  court  of  law  does  not 
exclude  jurisdiction  of  equity 133 

bill  for  discovery  is  proper  although  complainant  has  other 
sources  of  proof 133 

when  equity  may  set  aside  decision  changing  boundaries 
of  districts — invalidity  of  statute  will  not,  alone,  justify 
relief  by  injunction 145 

equity  cannot  determine  regularity  of  organization  of  a 
school  district  by  injunction  against  extension  of  tax — 
quo  warranto  247 

when,  only,  will  equity  set  aside  conveyance  for  fraud  and 
misrepresentations — when  inadequacy  of  price  will  not 
aflFord  relief 276 

non-resident's  ignorance  of  lega4  process  and  proceedings 
in  Illinois  does  not  excuse  failure  to  protect  equitable 
interest  in  property 371 

when  tender  is  good  although  conditional'upon  the  grant- 
ing of  relief  prayed  for  in  bill 371 

equity  will  not  order  conveyances  for  purpose  of  destroy- 
ing contingent  remainders  so  as  to  vest  fee  in  minor. . .  415 

extent  to  which  equitable  rights  will  be  enforced 465 

jurisdiction  of  equity  is  freely  exercised  to  protect  per- 
sons under  disability 5^0 

equity  will  not  enter  decree  which  will  result  in  a  sale 
against  the  interests  of  minors S'o 

probate  courts  do  not  have  general  chancery  jurisdiction — 
section  loi  of  Administration  act  docs  not  give  probate 
courts  general  chancery  jurisdiction 525 

299-41 
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ESTOPPEL.                                                                         PACT. 
when  defendant  in  suit  for  accounting  is  estopped  to  deny 
that  property  was  held  in  trust 177 

EVIDENCE. 

evidence  of  sales  of  neighboring  property  is  competent  in 
a  condemnation  proceeding — ^what  preliminary  proof  is 
essential  before  admitting  such  evidence 11 

admissibility  of  evidence  of  sales  of  neighboring  prop- 
erty rests  in  discretion  of  trial  judge  in  a  condemna- 
tion proceeding 11 

owner  of  land  being  condemned  is  entitled  to  show  differ- 
ences between  his  property  and  property  sold 12 

mere  proximity  is  not  a  test  to  determine  value  of  evi- 
dence of  sale  of  neighboring  property  in  a  condemna- 
tion proceeding 12 

what  evidence  of  possibility  of  use  of  timber  on  land  is 
not  admissible  in  condemnation  proceeding 12 

owner  of  land  being  condemned  may  prove  existence  of 
anything  on  the  land  to  enchance  its  value 12 

when  deeds  dated  prior  to  recording  ofplat  do  not  create 
presumption  that  dedicator  did  not  own  subdivision. ...    84 

defendant  charged  with  forgery  cannot  be  permitted  to 
demonstrate  his  handwriting  to  the  jury 93 

what  testimony  in  a  forgery  case  is  a  mere  conclusion — 
when  defendant  must  make  his  offers  of  proof  out  of 
hearing  of  jury 93 

when  statement  of  judge  is  improper  as  interpreting  a  wit- 
ness' testimony  96 

when  evidence  of  offer  to  dismiss  a  prosecution  for  stipu- 
lated sum  is  admissible 96 

there  is  no  vested  right  in  rules  of  evidence 104 

effect  of  provision  of  section  68  of  Practice  act  making 
referee's  report  prima  facie  evidence 105 

section  9  of  Evidence  act  does  not  limit  jurisdiction  of 
equity  to  entertain  bill  for  discovery 133 

bill  for  discovery  is  proper  although  the  complainant  has 
other  sources  of  proof 133 

when  evidence  to  defeat  mining  lease  does  not  impeach 
acknowledgment — when  a  notary  may  testify  to  mistake 
in  body  of  instrument 165 

when  a  cause  is  remanded  generally,  pleadings  may  be 
amended  and  new  evidence  introduced 176 

gift  is  not  presumed  where  the  husband  retains  income 
from  property  owned  in  common  with  his  wife — ^burden 
of  proof 176 
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when  it  is  error  to  permit  the  State's  attorney  to  cross- 
examine  witness  for  People  as  to  statements  implicat- 
ing defendant 208 

possession  of  stolen  property  must  be  recent  to  be  evi- 
dence of  theft  by  the  possessor 208 

possession  of  stolen  goods  must  be  exclusive  in  accused 
to  be  evidence  of  guilt 209 

when  it  is  competent  to  prove,  in  an  action  for  wrongful 
death,  that  the  deceased  was  a  man  of  careful  habits — 
when  such  evidence  is  not  admissible 236 

what  does  not  render  proof  of  careful  habits  admissible. .  236 

what  evidence  of  other  transactions  is  mere  hearsay  in  a 
prosecution  for  confidence  game 250 

what  question  by  judge  is  improper  during  examination  of 
witness  in  criminal  case 282 

State's  attorney  should  not  characterize  witness  as  a  liar. .  282 

evidence  of  prices  paid  by  a  drainage  district  for  other 
property  is  not  admissible  in  condemnation  proceeding..  300 

witness  must  be  shown  to  be  competent  to  give  opinion 
of  value  of  property  in  condemnation  proceeding 300 

when  opinions  as  to  value  of  railroad  right  of  way  are 
not  competent  in  condemnation  proceeding 300 

petitioner  for  condemnation  has  burden  of  proving  value 
of  the  property 300 

when  instruction  as  to  jury's  personal  view  of  premises  in 
condemnation  proceeding  is  misleading 301 

when  confession  is^  admissible  although  it  includes  evi- 
dence of  another  offense — instruction 349 

when  the  admission  of  evidence  of  another  offense  is  not 
prejudicial  error 349 

when  it  is  not  error  to  refuse  instruction  to  have  jury  con- 
sider corroboration  of  defendant's  testimony 349 

testimony  of  adverse  party  called  as  witness  must  be  taken 
as  true  in  absence  of  countervailing  evidence 380 

what  testimony  is  hearsay  as  against  defendant  to  cred- 
itor's bill 380 

best  evidence  should  be  produced,  if  possible — party  may 
testify  after  examination  of  books  which  cannot  con- 
veniently be  examined  in  court 393 

when  an  adverse  party  may  refer  to  books  of  account  in 
cross-examining  a  witness 393 

cross-examination  of  expert  by  referring  to  books  of  ac- 
count must  be  reasonable 393 

when  counsel  should  be  permitted  to  examine  expert  wit- 
ness as  to  his  qualification 394 
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expert  should  base  his  conclusions  on  matters  found  in  the 
books  examined 394 

in  condemnation  proceeding  admission  of  evidence  of  sales 
of  other  property  rests  largely  in  discretion  of  court. ...  476 

when  evidence  of  sale  of  lots  is  not  admissible  in  a  con- 
demnation proceeding 476 

when  plat  of  subdivision  of  property  is  not  admissible  in 
condemnation  proceeding 476 

jury  may  be  instructed  to  disregard  fanciful  or  specula- 
tive estimates  in  condemnation  proceeding 476 

what  testimony  of  husband  of  deceased  wife  is  admissible 
in  suit  for  partition  by  her  heirs 503 

what  evidence  of  wife's  statements  out  of  husband's  pres- 
ence is  not  admissible  in  suit  for  partition  by  her  heirs. .  503 

evidence  to  establish  a  resulting  trust  must  be  clear  and 
unequivocal 503 

no  gift  or  advancement  is  presumed  where  wife  furnishes 
money  for  property  taken  in  husband's  name 503 

when  ordinance  as  to  guarding  of  railroad  crossing  should 
be  admitted  in  evidence  in  action  for  wrongful  death..  552 

when  evidence  of  deceased's  reputation  for  care  is  prop- 
erly admitted  in  action  for  wrongful  death  though  sub- 
sequently excluded 552 

what  evidence  is  admissible  on  question  of  insolvency  of 
defendant  bankers 576 

what  proof  is  generally  admissible  in  prosecution  of  bank- 
ers for  receiving  deposit  while  insolvent 577 

failure  to  deny  charge  of  insolvency  is  admissible  against 
defendant  bankers 577 

burden  is  on  the  defendant  railroad  company  to  prove  as- 
sumed risk. in  action  under  Federal  Employers*  Liabil- 
ity act  * 597 

what  is  not  a  valid  objection  in  will  contest  case  to  ad- 
mission of  certificate  of  oath  of  subscribing  witnesses. .  611 

when  certificate  of  oath  of  subscribing  witnesses  is  suf- 
ficient in  will  contest  case 611 

when  it  will  be  presumed  that  oath  of  subscribing  wit- 
nesses to  will  was  made  at  time  of  probate 611 

EXECUTORS  AND  ADMINISTRATORS. 

when  executors  cannot  he  held  liable  as  stockholders 73 

circuit  court  in  compensation  proceeding  may  order  award 

paid  to  administrator 142 

executors  or  devisees  may  plead  the  Statute  of  Frauds 

against  testator's  alleged  contract  to  convey 606 


299  in.]  INDEX.  645 

FEDERAL    EMPLOYERS'    LIABILITY    ACT.— See    RAIL- 
ROADS; NEGLIGENCE. 

FEES  AND  SALARIES.  page. 

effect  of  oral  stipulation  for  referee's  fees  in  excess  of 
statutory  allowance 105 

examiner's  fee  cannot  be  allowed  as  costs  in  suit  to  can- 
cel trust  deeds 320 

FORCIBLE  DETAINER. 

the  Municipal  Court  act  gives  jurisdiction  to  that  court  in 

forcible  detainer  suits 68 

when  description  of  property  is  sufficient  in  statement  of 

claim  in  municipal  court 68 

FORGERY. 

defendant  charged  with  forgery  cannot  be  permitted  to 

demonstrate  his  handwriting  to  the  jury 93 

what  testimony  in  a  forgery  case  is  a  mere  conclusion  of 

the  witness 93 

FORMER  CASES. 

Gehhardt  v.  Reeves,  75  111.  301,  distinguished  and  criti- 
cised, in  holding  section  2  of  Vacation  act  valid 19 

B.,  D.  &  C.  R.  R.  Co.  V.  Industrial  Board,  276  111.  454,  and 
m.  Midland  Coal  Co.  v.  Industrial  Board,  2yy  id.  333, 
distinguished,  as  to  time  of  filing  stenographic  report  in 
compensation  case 50 

Morrell  v.  People,  32  111.  499,  distinguished,  as  to  when 
indictment  for  perjury  in  making  false  statement  in  bail 
bond  is  sufficient 58 

Prall  V.  Burckhartt,  299  111.  19,  followed,  in  construing 
section  2  of  the  Vacation  act  as  giving  title  to  abutting 
owners  on  vacation  of  streets  or  alleys 85 

People  V.  Doras,  290  111.  188,  and  People  v.  O'Donnell,  291 
id.  178,  followed,  in  holding  Parole  act  valid 201 

Illinois  Central  R.  R.  Co.  v.  Ashline,  171  111.  313,  ex- 
plained, as  to  when  evidence  that  deceased  was  a  man 
of  careful  habits  is  not  admissible 236 

Curran  v.  C.  &  W.  I.  R.  R.  Co.  289  111.  iii,  followed,  as 
to  liability  of  a  lessee  railroad  company  for  failure  of 
lessor  to  fence  tracks 218 

Curran  v.  C.  &  W.  I.  R.  R.  Co.  289  111.  iii,  adhered  to,  as 
to  when  railroad  company's  failure  to  fence  tracks  is 
not  proximate  cause  of  injury  to  child 218 


646  INDEX.  [299  m. 

FORMER  CASZS.— Continued.  page. 

Heiting  v.  C,  R.  I,  &  P.  Ry.  Co,  252  III.  466,  and  Carlin 
V.  C.  &  W.  I,  R,  k,  Co.  297  id.  184,  followed;  and  Cur- 
ran  V.  C.  &  W.  I.  R.  R.  Co.  289  III.  Ill,  distinguished, 
as  to  proximate  cause  of  injury 218 

People  V.  Woodward,  285  111.  165,  followed,  as  to  whether 
a  community  high  school  district  may  include  territory 
which  maintains  a  high  school 247 

Dollander  v.  Dhaemers,  297  111.  274,  followed,  in  constru- 
ing devise  to  one  individual  and  to  the  surviving  chil- 
dren of  another 263 

City  of  Chicago  v.  FarweU,  286  111.  415,  distinguished,  as 
to  when  opinions  as  to  value  of  railroad  right  of  way 
arc  not  competent  in  condemnation  proceeding 300 

Miner  v.  Miner,  11  111.  43,  distinguished,  as  to  whether 
the  father  will  be  denied  custody  of  cliild  where  he  is 
a  non-resident 439 

Collins  v.  People,  39  111.  233,  distinguished,  as  to  when 
indictment  sufficiently  charges  robbery 473 

Barrett  v.  Boddie,  158  111.  479,  distinguished,  as  to  when 
question  of  constructive  eviction  should  be  submitted 
to  jury 455 

Godfrey  v.  Phillips,  209  111.  584,  distinguished,  as  to  when 
it  will  be  presumed  in  will  contest  that  oath  of  subscrib- 
ing witnesses  was  made  at  probate 611 

Snyder  v.  Steele,  287  111.  159,  and  Quirk  v.  Pierson,  id. 
176,  distinguished,  as  to  when  subscribing  witness  to 
will  signs  in  testator's  presence 612 

FRAUD. 

when  a  deed  will  not  be  set  aside  as  in  fraud  of  mari- 
tal rights 89 

when,  only,  will  equity  set  aside  a  conveyance  for  fraud 
and  misrepresentations 276 

exaggerated  representations  are  not,  ordinarily,  ground 
for  setting  aside  contract.  ,.^ 276 

no  fraud  is  presumed  where  a  husband  makes  deeds  in  a 
settlement  of  indebtedness  to  wife 380 

a  fraudulent  preference  under  section  60b  of  the  Federal 
Bankruptcy  act  does  not  render  the  debt  void 420 

grantee  of  trustee  in  bankruptcy  is  not  entitled  to  set  aside 
a  fraudulent  preference 420 

valuation  of  property  by  tax  commission  must  be  so  exces- 
sive as  to  amount  to  fraud  before  court  will  interfere. . .  430 

when  an  alleged  oral  contract  to  execute  a  will  cannot 
be  enforced « 493 
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when  unattested  will  is  not  a  sufEcient  memorandum  of 
oral  promise  to  devise  estate  to  complainants  suing  for 
specific  performance 439 

what  performance  is  required  to  take  contract  out  of  the 
Statute  of  Frauds 494 

what  proof  is  necessary  to  take  oral  contract  out  of  Stat- 
ute of  Frauds 606 

executors  or  devisees  may  plead  Statute  of  Frauds  against 
testator's  alleged  contract  to  convey 606 

FREEHOLD. 

when  circuit  court  has  no  jurisdiction  to  decide  question 

involving  freehold 130 

when  direct  appeal  does  not  lie  to  Supreme  Court  from 

circuit  court 130 

GIFTS. 

gift  is  not  presumed  where  the  husband  retains  income 
from  property  owned  in  common  with  his  wife — ^burden 
of  proof 176 

no  gift  or  advancement  is  presumed  where  wife  furnishes 
money  for  property  taken  in  husband's  name 503 

GUARDIAN  AND  WARD.— See  PARENT  AND  CHILD. 

in  a  divorce  proceeding  court  may  appoint  a  guardian  for 
the  property  of  a  child  and  award  custody  of  the  child 
to  its  father 438 

circuit  court  may  consolidate  appeal  from  appointment 
of  guardian  by  county  court  with  proceeding  to  mod- 
ify divorce  decree 438 

HIGHWAYS. 

when  it  is  not  material  in  an  action  for  wrongful  death 

whether  electric  company  had  right  to  place  wires  in  a 

public  highway 112 

when  question  of  negligence  in  placing  electric  wire  over 

highway  bridge  is  for  the  jury 113 

when  direct  appeal  does  not  lie  to  Supreme  Court  from 

circuit  court  in  action  for  obstruction  of  road 130 

plea  of  justification  must  show  that  reasonable  notice  was 

given  of  hearing  to  change  road  district 389 

what  is  reasonable  notice  of  hearing  to  change  boundaries 

of  road  district 389 

how  many  notices  must  be  posted  under  section  41  of  the 

Road  and  Bridge  act 389 
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HOMESTEAD.  face. 

a  deed  which  is  not  acknowledged  does  not  convey  home- 
stead— ^partition 362 

householder  is  not  required  to  be  the  head  of  a  family — 
loss  of  one  or  more  members  of  a  family  does  not  af- 
fect homestead 362 

HUSBAND  AND  WIFE. 

when  a  deed  will  not  be  set  aside  as  in  fraud  of  mari- 
tal rights 89 

gift  is  not  presumed  where  the  husband  retains  income 
from  property  owned  in  common  with  his  wife — ^burden 
of  proof 176 

to  preserve  her  rights  wife  is  not  required  to  demand  strict 
accounting  of  husband's  dealings  with  her  property. ...   176 

when  defendant  husband  in  suit  for  accounting  is  estopped 
to  deny  that  property  was  held  in  trust  for  the  wife  as 
co-tenant ', 177 

no  fraud  is  presumed  where  a  husband  makes  deeds  in  set- 
tlement of  indebtedness  to  wife 380 

rule  where  void  sale  of  personal  property  to  wife  is  set 
aside — execution 380 

when  sale  of  personal  property  must  comply  with  section  9 
of  Husband  and  Wife  act — ^when  sale  must  comply  with 
Bulk  Sales  act 381 

what  testimony  of  husband  of  deceased  wife  is  admissible 
in  suit  for  partition  by  her  heirs 503 

what  evidence  of  wife's  statements  out  of  husband's  pres- 
ence is  not  admissible  in  suit  for  partition  by  her  heirs. .  503 

no  gift  or  advancement  is  presumed  where  wife  furnishes 
money  for  property  taken  in  husband's  name 503 

when  doctrine  of  laches  does  not  apply  to  defeat  claim  of 
heirs  of  a  deceased  wife 504 

INDICTMENTS. 

when  indictment  for  perjury  in  making  false  statement  in 
bail  bond  is  sufficient 58 

one  assignment  of  perjury,  if  proved,  is  sufficient  to  sus- 
tain a  conviction 58 

when  the  plea  of  misnomer  to  an  indictment  is  subject 
to  demurrer 96 

an  indictment  for  confidence  game  may  charge  obtaining 
of  credit 393 

when  indictment  sufficiently  charges  robbery 473 

INFANTS.— See  MINORS. 
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INJUNCTION.  PAGE. 

invalidity  of  a  statute  will  not,  alone,  justify  relief  by 
injunction 145 

equity  cannot  determine  regularity  of  organization  of  a 
school  district  by  injunction  against  extension  of  tax — 
quo  ivarranto 247 

when  trade  secret  will  be  protected  by  injunction — ^what 
is  not  a  trade  secret 532 

employee  may  be  enjoined  from  disclosing  trade  secrets — 
what  complainant  must  prove  to  enjoin  use  of  alleged 
secret  process 532 

when  use  of  trade  secret  cannot  be  enjoined 533 

INJURIES.— See   NEGLIGENCE;    WORKMEN'S   COMPEN- 
SATION. 

INSOLVENCY.— See  BANKS;  DEBTOR  AND  CREDITOR. 

INSTRUCTIONS. 

when  petitioner  in  condemnation  proceeding  is  entitled  to 
instruction  to  correct  error  in  admission  of  evidence. . .     12 

on  a  trial  for  perjury  under  the  Bond  act  an  instruction 
may  refer  to  section  225  of  Criminal  Code 58 

when  jury  may  be  peremptorily  instructed  on  questions  of 
negligence  and  contributory  negligence 112 

one  bad  instruction  may  be  ground  for  reversal  although 
others  correctly  state  the  law * . . . .  214 

instruction  directing  verdict  should  limit  recovery  to  neg- 
ligence charged  in  personal  injury  case 214 

when  instruction  as  to  reasonable  doubt  is  not  mislead- 
ing— ^when  instructions  are  properly  refused 241 

when  instruction  in  condemnation  proceeding  as  to  jury's 
personal  view  of  premises  is  misleading 301 

when  defendant  is  entitled  to  cautionary  instruction  as  to 
consideration  of  evidence  of  confession 349 

when  it  is  not  error  to  refuse  instruction  to  have  jury  con- 
sider corroboration  of  defendant's  testimony 349 

when  giving  of  numerous  instructions  defining  reasonable 
doubt  is  error — when  instruction  as  to  reasonable  doubt 
is  erroneous 394 

instruction  should  not  refer  to  duties  of  reviewing  court. .  394 

jury  may  be  instructed  to  disregard  fanciful  or  specula- 
tive estimates  in  condemnation  proceeding 476 

instruction  should  not  assume  negligence  of  defendant  in 
action  for  personal  injuries 59^ 
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INSTRUCTIONS.— Con/mM^d.                                                page. 
defendant  railroad  company  cannot  complain  that  court 
does  noty  of  its  own  motion,  give  instruction  defining  as- 
sumed risk 597 

INSURANCE. 

when  loss  of  goods  in  transit  falls  upon  the  purchaser — 
when  oorrect  notice  of  time  of  shipment  is  not  required 
for  purpose  of  effecting  insurance 254 

face  of  insurance  policy  consists  of  entire  contract — ^acci- 
dent insurance  is  not,  ordinarily,  life  insurance 343 

section  2  of  act  of  1907,  regulating  provisions  of  life  in- 
surance policies,  construed 343 

ambiguous  provision  will  be  construed  in  favor  of  the  in- 
sured— ^when  accident  insurance  is  not  deductible  from 
amount  due  on  life  insurance  policy 343 

when  plaintiff  must  prove  that  deatli  by  accident  occurred 
while  deceased  was  riding  with  common  carrier 563 

INTERSTATE  COMMERCE.— See'  RAILROADS. 

JOINT  TENANTS.— See  CO-TENANTS. 

JUDGMENTS  AND  DECREES. 

when  final  decree  may  be  modified  after  term — summons — 

when  party  cannot  complain  of  modification  of  decree. .    43 
when  judgment  in  criminal  case  will  not  be  reversed  for 

failure  to  find  age  of  defendant 201 

judgment  in  action  for  negligence  cannot  be  reversed  as  to 

one  or  more  defendants  and  affirmed  as  to  another 218 

when  Appellate  Court's  judgment  on  mixed  question  of 

law  and  fact  is  binding 255 

when  judgment  creditor  of  husband  may  have  execution 

against  w^ife's  property 380 

circuit  court  may  consolidate  appeal  from  appointment  of 

guardian  by  county  court  with  proceeding  to  modify  a 

divorce  decree 438 

when  divorce  decree  prevents  testamentary  disposition  of 

custody  of  child 440 

when  a  decree  foreclosing  trust  deed  sufficiently  protects 

rights  of  creditor 465 

equity  will  not  enter  a  decree  which  will  result  in  sale  of 

land  against  the  interests  of  minors 510 

transcript  of  record  may  be  filed  within  required  time  after 

rendition  of  decree  in  vacation » 517 

when  it  is  not  material  that  Appellate  Court's  judgment  of 

affirmance  is  based  on  wrong  theory 597 
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JUDICIAL  SALES.                                                               page. 
probate  court  has  no  power  to  compel  a  purchaser  to  com- 
plete his  bid  at  administrator's  sale 526 

JURISDICTION. 

when  right  of  Federal  government  to  property  may  be  de- 
termined by  suit  in  ejectment 19 

the  Municipal  Court  act  gives  jurisdiction  to  that  court  in 
forcible  detainer  suits 68 

when  circuit  court  has  no  jurisdiction  to  decide  question 
involving  freehold 130 

parties  cannot  confer  jurisdiction  of  subject  matter  on  the 
Supreme  Court  by  agreement 130 

section  9  of  Evidence  act  does  not  limit  jurisdiction  of 
equity  to  entertain  bill  for  discovery 133 

concurrent  jurisdiction  conferred  on  a  court  of  law  does 
not  exclude  jurisdiction  of  equity 133 

superior  court  of  Cook  county  has  jurisdiction  to  review 
compensation  proceeding 159 

when  the  trial  court  is  not  without  jurisdiction  to  enter 
final  order 198 

when  Supreme  Court  has  no  jurisdiction  of  direct  appeal 
in  mandamus  proceeding 325 

when  court  decreeing  divorce  continues  to  have  jurisdic- 
tion over  custody  of  child 438 

jurisdiction  of  equity  is  freely  exercised  to  protect  per- 
sons under  disability 510 

probate  courts  do  not  have  general  chancery  jurisdiction — 
section  loi  of  Administration  act  docs  not  give  probate 
courts  general  chancery  jurisdiction 525 

probate  court  has  no  power  to  compel  a  purchaser  to  com- 
plete his  bid  in  proceeding  to  sell  real  estate 526 

JURORS.— See  TRIAL. 

what  are  the  qualifications  of  a  juror 617 

LACHES. 

mere  delay  will  not  bar  right  of  tenant  in  common  to  an 

accounting  of  rents  and  profits 176 

to  preserve  her  rights  wife  is  not  required  to  demand  strict 

accounting  of  husband's  dealings  with  her  property....   176 
when  doctrine  of  laches  does  not  apply  to  defeat  claim  of 

heirs  of  a  deceased  wife 5^4 

LANDLORD  AND  TENANT.— See  LEASES. 
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LARCENY.  PAGE, 

possession  of  stolen  property  must  be  recent  to  be  evidence 

of  theft  by  the  possessor 208 

possession  of  stolen  goods  must  be  exclusive  in  accused  to 

be  evidence  of  guilt 209 

LEASES. 

when  evidence  to  defeat  mining  lease  does  not  impeach 
acknowledgment — ^when  notary  may  testify  to  mistake 
in  body  of  instalment 165 

a  railroad  company  leasing  tracks  of  another  road  is  not 
liable  for  the  lessor's  failure  to  fence  as  provided  by 
ordinance 218 

when  question  of  constructive  eviction  should  be  submit- 
ted to  jury 455 

a  landlord's  omission  need  not  have  been  intentional  to 
amount  to  constructive  eviction 455 

LIENS. 

mortgage  is  not  a  lien  unless  a  debt  is  secured  by  it 320 

mortgage  for  future  advances  takes  effect  as  a  lien  only 
when  advances  are  made 320 

LIMITATIONS. 

action  for  damages  arising  from  operation  of  a  sanitary 
district  must  be  brought  within  five  years  from  com- 
pletion of  work TJ 

when  action  for  damages  from  overflow  in  sanitary  dis- 
trict is  barred 77 

LOCAL  IMPROVEMENTS.— See  SPECIAL  TAXATION. 

MANDAMUS. 

when  Supreme  Court  has  no  jurisdiction  of  direct  appeal.  325 

MASTER  AND  SERVANT.— See  WORKMEN'S  COMPENSA- 
TION; NEGLIGENCE, 
when  master  is  liable  for  negligence  of  servant  in  hand- 
ling dangerous  agency 597 

MASTERS  IN  CHANCERY. 

finding  of  master,  approved  by  chancellor,  is  as  binding 
as  a  verdict 165 
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MINES.  PAGE. 

when  evidence  to  defeat  mining  lease  does  not  impeach 
acknowledgment 165 

MINORS.—See  PARENT  AND  CHILD. 

when  land  may  be  partitioned  although  minors  have  inter- 
est in  remainder — ^jurisdiction  of  equity  is  freely  exer- 
cised to  protect  persons  under  disability 510 

equity  will  not  enter  decree  which  will  result  in  a  sale 
against  the  interests  of  minors 510 

when  court  decreeing  partition  will  not  authorize  an  ex- 
change of  property  in  which  minors  have  an  interest 
in  remainder 510 

MORTGAGES. 

mortgage  is  not  a  lien  unless  a  debt  is  secured  by  it — 
when  grantee  of  a  mortgagor  is  entitled  to  have  trust 
deeds  set  aside 320 

mortgage  for  future  advances  takes  effect  as  a  lien  only 
when  advances  are  made : 320 

what  cannot  be  recovered  by  trustee  when  trust  deeds  are 
set  aside 320 

examiner's  fee  cannot  be  allowed  as  costs  in  suit  to  can- 
cel trust  deeds 320 

party  taking  deed  expressly  subject  to  incumbrances  is 
charged  with  knowledge  thereof 371 

non-resident's  ignorance  of  practice  in  Illinois  does  not 
excuse  failure  to  protect  equitable  interest  in  property. .  371 

when  demurrer  to  bill  to  redeem  admits  allegations  of  an 
affidavit  of  non- residence 371 

when  a  decree  foreclosing  trust  deed  sufficiently  protects 
rights  of  creditor 465 

MOTOR  VEHICLES. 

when  proprietor  of  garage  who  lets  out  automobile  for 
hire  is  not  a  common  carrier 562 

when  passenger  in  an  automobile  should  warn  the  driver 
of  danger 590 

when  negligence  of  driver  of  automobile  cannot  be  im- 
puted to  passenger 591 

MUNICIPAL  CORPORATIONS.— See  SPECIAL  TAXATION. 

city  takes  determinable  fee  in  streets  and  alleys  under  sec- 
tion 3  of  Plat  act 19 

under  section  2  of  Vacation  act  the  title  to  streets  or  al- 
leys, upon  vacation,  passes  to  abutting  owners 85,     19 


654  INDEX.  [299 IIL 

MUNICIPAL  CORPORATlONS.-^Continued.  page. 

section  2  of  Vacation  act  is  not  unconstitutional — ^when 
dedicator  who  has  made  and  recorded  plat  has  no  rever- 
sionary interest  in  the  streets 19 

when  deeds  dated  prior  to  recording  of  plat  do  not  create 
presumption  that  dedicator  did  not  own  subdivision. ...    84 

when  plat  is  accepted  although  alleys  are  not  named 84 

fact  that  unsubdivided  land  is  within  corporate  limits  does 
not  prevent  subdivision  by  plat 85 

question  of  validity  of  an  ordinance  must  be  raised  in  the 
trial  court 122 

a  railroad  company  leasing  tracks  of  another  road  is  not 
liable  for  the  lessor's  failure  to  fence  as  provided  by 
ordinance 218 

when  deed  conveying  lots  to  village  creates  a  condition 
subsequent 427 

ordinance  limiting  speed  of  passenger  trains  to  ten  miles 
per  hour  is  prima  facie  valid 552 

the  Federal  Control  act  docs  not  deprive  cities  of  right  to 
regulate  speed  of  trains 552 

when  ordinance  as  to  guarding  of  railroad  crossing  should 
be  admitted  in  evidence  in  action  for  wrongful  death . . .  552 

MUNICIPAL  COURT.— See  COURTS. 

NEGLIGENCE.— See  WORKMEN'S  COMPENSATION. 

when  jury  may  be  peremptorily  instructed  on  questions  of 
negligence  and  contributory  negligence 112 

when  question  of  negligence  or  contributory  negligence 
must  be  submitted  as  a  question  of  fact 112 

when  court  should  direct  verdict — when  an  electric  com- 
pany has  performed  its  duty  in  protecting  the  public 112 

extent  of  duty  to  insulate  electric  wires — ^when  it  is  not 
material  whether  electric  company  had  right  to  place 
wires  in  public  highway 112 

what  necessary  to  charge  defendant  with  liability  for  an 
injury  resulting  from  electric  current 113 

when  question  of  negligence  in  placing  electric  wire  over 
highway  bridge  is  for  the  jury 113 

when  boy  killed  by  electric  current  is  guilty  of  contribu- 
tory nce^ligence  barring  recovery  for  his  death — what  is 
ordinary  care  113 

the  Appellate  Court's  finding  on  the  facts  is  conclusive — 
instructions 214 

an  instruction  directing  verdict  should  limit  recovery  to 
negligence  charged 214 
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a  railroad  company  leasing  tracks  of  another  road  is  not 
liable  for  the  lessor's  failure  to  fence  as  provided  by 
ordinance 218 

when  a  railroad  company's  failure  to  fence  tracks  is  not 
proximate  cause  of  injury  to  child 218 

judgment  cannot  be  reversed  as  to  one  or  more  defend- 
ants and  affirmed  as  to  another 218 

when  it  is  a  question  of  fact  whether  railroad  company's 
failure  to  fence  tracks  was  proximate  cause  of  injury. . .  218 

there  must  be  evidence  that  the  party  injured  was  in  the 
exercise  of  due  care 236 

when  evidence  that  deceased  was  a  man  of  careful  habits 
is  not  admissible 236 

questions  of  negligence  and  of  contributory  negligence  arc 
ordinarily  foi*  the  jury 236 

what  does  not  render  proof  of  careful  habits  admissible. .  236 

what  is  willful  negligence — when  intcrurban  company  is 
not  guilty  of  willful  negligence 288 

ordinance  limiting  speed  of  passenger  trains  to  ten  miles 
per  hour  is  prima  facie  valid 552 

the  Federal  Control  act  does  not  deprive  cities  of  right  to 
regulate  speed  of  trains 552 

when  ordinance  as  to  guarding  of  railroad  crossing  should 
be  admitted  in  evidence 552 

when  evidence  of  deceased's  reputation  for  care  is  prop- 
erly admitted  though  subsequently  excluded 552 

it  is  a  question  for  the  jury  whether  deceased  was  in  ex- 
ercise of  due  care 552 

instruction  should  not  assume  negligence  of  the  defend- 
ant— ^when  passenger  in  automobile  should  warn  driver 

of  danger 590 

I     when  negligence  of  driver  of  automobile  cannot  be  im- 
puted to  passenger 591 

when  negligence  of  a  railroad  company  is  a  question  for 
jury — review 596 

when  railroad  company  is  liable  for  injury  to  freight  con- 
ductor from  explosion 596 

when  master  is  liable  for  negligence  of  servant  in  hand- 
ling dangerous  agency 597 

when  an  employee  does  not  cease  to  be  engaged  in  inter- 
state commerce 597 

burden  is  on  the  defendant  railroad  company  to  prove  as- 
sumed risk — instruction 597 

when  it  is  not  material  that  Appellate  Court's  judgment  of 
affirmance  is  based  on  wrong  theory 597 
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NEGOTIABLE  INSTRUMENTS.— See  BILLS  AND  NOTES. 

NEW  TRIAL.                                                                         PAGR. 
when  new  trial  will  be  granted  because  defendant  was  not 
properly  defended 125 

NOTICE. 

when  correct  notice  of  time  of  shipment  of  goods  is  not 

required  for  purpose  of  effecting  insurance 254 

party  taking  a  deed  expressly  subject  to  incumbrances  is 

charged  with  knowledge  thereof 371 

plea  of  justification  in  a  quo  warranto  proceeding  must 

show  that  reasonable  notice  was  given  of  a  hearing  to 

change  road  district 389 

what  is  reasonable  notice  of  hearing  to  change  boundaries 

of  road  district 389 

how  many  notices  must  be  posted  under  section  41  of  Road 

and  Bridge  act  for  changing  boundaries  of  road  district.  389 

OFFICES. 

right  to  an  office  is  not  a  franchise 325 

ORDINANCES.— See  MUNICIPAL  CORPORATIONS. 

PARENT  AND  CHILD. 

when  court  decreeing  divorce  continues  to  have  jurisdic- 
tion over  custody  of  child 438 

court  may  appoint  a  guardian  for  the  property  of  a  child 
and  yet  award  custody  of  the  child  to  its  father 438 

verdict  of  jury  in  divorce  proceeding  involving  question 
of  custody  of  child  is  merely  advisory 439 

when  father  does  not  forfeit  right  to  custody  of  child — 
father  will  not  be  denied  the  right  to  custody  of  child 
merely  because  he  is  a  non-resident 439 

domicile  of  parent  is  the  domicile  of  the  child — after  the 
mother's  death  the  father  may  have  custody  of  child  al- 
though divorce  was  for  his  fault 439 

when  divorce  decree  prevents  testamentary  disposition  of 
custody  of  child 440 

PARTITION. 

when  residuary  devisees  or  heirs  of  grantor  are  entitled 

to  partition  of  homestead 362 

what  testimony  of  husband  of  deceased  wife  is  admissible 

in  suit  for  partition  by  her  heirs 503 
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what  evidence  of  wife's  statements  out  of  husband's  pres- 
ence is  not  admissible  in  suit  for  partition  by  her  heirs. .  503 

prayer  for  general  relief  entitles  complainants  to  such  re- 
lief as  proof  establishes 503 

when  doctrine  of  laches  does  not  apply  to  defeat  claim  of 
heirs  of  a  deceased  wife 504 

when  land  may  be  partitioned  although  minors  have  in- 
terest in  remainder 510 

equity  will  not  enter  a  decree  which  will  result  in  a  sale 
against  interests  of  minors 510 

when  court  decreeing  partition  will  not  authorize  an  ex- 
change of  property  in  which  minors  have  an  interest 
in  remainder 510 

PERJURY. 

when  indictment  for  perjury  in  making  false  statement  in 
bail  bond  is  sufficient 58 

one  assignment  of  perjury,  if  proved,  is  sufficient  to  sus- 
tain a  conviction 58 

on  a  trial  for  perjury  under  the  Bond  act  an  instruction 
may  refer  to  section  225  of  Criminal  Code 58 

PLATS. 

city  takes  determinable  fee  in  streets  and  alleys  under  sec- 
tion 3  of  Plat  act 19 

under  section  2  of  Vacation  act  title  to  streets  or  alleys, 
upon  vacation,  passes  to  abutting  owners 85,     19 

section  2  of  Vacation  act  is  not  unconstitutional — ^when 
dedicator  who  has  made  and  recorded  plat  has  no  re- 
versionary interest  in  the  streets 19 

when  deeds  dated  prior  to  recording  of  plat  do  not  create 
presumption  that  dedicator  did  not  own  subdivision. . .     84 

when  plat  is  accepted  although  alleys  are  not  named 84 

fact  that  unsubdividcd  land  is  within  corporate  limits  does 
not  prevent  subdivision  by  plat 85 

when  plat  of  a  subdivision  of  property  is  not  admissible 
in  condemnation  proceeding 476 

PLEADING.--See  INDICTMENTS. 

when  description  of  property  is  sufficient  in  statement  of 

claim  in  municipal  court 68 

when  the  plea  of  misnomer  to  an  indictment  is  subject 

to  demurrer 96 

a  bill  for  discovery  in  aid  of  a  suit  at  law  must  show 

prima  facie  cause  of  action 133 

299-42 
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when  a  cause  is  remanded  generally,  pleadings  may  be 
amended  and  new  evidence  introduced 176 

motion  to  strike  objector's  petition  in  special  taxation  pro- 
ceeding admits  facts  stated  therein 185 

when  devisee  is  entitled  to  construction  of  will  by  cross- 
bill— costs — when  cross-bill  is  necessary 268 

when  demurrer  admits  allegations  of  an  affidavit  of  non- 
residence — ^bill  is  not  subject  to  demurrer  because  cause 
of  action  is  not  perfectly  stated 371 

plea  of  justification  in  quo  warranto  proceeding  must  show 
that  reasonable  notice  was  given  of  hearing  to  change 
road  district 389 

plea  of  justification  in  quo  warranto  proceeding  must  show 
valid  title  to  office 390 

when  record  in  criminal  case  sufficiently  shows  that  effect 
of  pleading  guilty  was  explained 473 

prayer  for  general  relief  in  bill  for  partition  entitles  com- 
plainants to  such  relief  as  proof  establishes 504 

executors  or  devisees  may  plead  Statute  of  Frauds  against 
testator's  alleged  contract  to  convey 606 

POLICE  POWER. 

compulsory  provision  of  Compensation  act  as  to  hazardous 
occupations  is  based  upon  police  power 189 

POWERS. 

devise  of  life  estate  may  give  power  to  convey  fee — when 
will  gives  life  tenant  power  to  convey  fee 571 

PRACTICE.— See  TRIAL. 

when  final  decree  may  be  modified  after  term — ^summons — 
when  party  cannot  complain  of  modification  of  decree,. .    43 

the  expression  "service  of  summons,  practice  and  proceed- 
ings" includes  service  of  process 68 

a  change  of  venue  must  be  allowed  if  the  statute  is  com- 
plied with 93 

when  defendant  must  make  his  offers  of  proof  out  of  hear- 
ing of  jury 93 

judge's  certificate  in  bill  of  exceptions  is  conclusive 9^ 

section  68  of  Practice  act,  for  appointment  of  referee  to 
state  account,  does  not  violate  right  to  jury  trial 104 

what  is  not  a  matter  for  exception  to  referee's  report 104 

when  items  of  account  in  bill  of  particulars  need  not  be 
repeated  in  referee's  report I04 
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general  exceptions  to  referee's  report  of  an  account  do 
not  raise  any  question  of  fact  for  jury  trial 104 

effect  of  provision  of  section  68  of  Practice  act  making 
referee's  report  prima  facie  evidence 105 

effect  of  oral  stipulation  for  referee's  fees  in  excess  of 
statutory  allowance 105 

question  of  validity  of  ordinance  must  be  raised  in  the 
trial  court 122 

when  new  trial  will  be  granted  because  defendant  was  not 
properly  defended 125 

when  direct  appeal  does  not  lie  to  Supreme  Court  from 
circuit  court 130 

parties  cannot  confer  jurisdiction  of  subject  matter  on 
Supreme  Court  by  agreement 130 

when  a  cause  is  remanded  generally,  pleadings  may  be 
amended  and  new  evidence  introduced 176 

section  114  of  Practice  act  docs  not  apply  where  judg- 
ment is  affirmed — when  trial  court  is  not  without  juris- 
diction to  enter  final  order 198 

prejudicial  error  must  be  shown  by  record  in  criminal  case.  201 

when  Appellate  Court's  judgment  on  mixed  question  of 
law  and  fact  is  binding 255 

non-resident's  ignorance  of  practice  in  Illinois  does  not 
excuse  failure  to  protect  equitable  interest  in  property..  371 

a  transcript  of  record  may  be  filed  within  required  time 
after  rendition  of  decree  in  vacation 517 

when  petition  for  writ  of  error  in  compensation  case  is 
properly  filed  at  second  term  of  Supreme  Court  follow- 
ing rendition  of  judgment 517 

motion  for  a  separate  trial  must  allege  sufficient  grounds 
and  be  supported  by  affidavit 576 

PRESUMPTIONS. 

when  deeds  dated  prior  to  recording  of  plat  do  not  create 

presumption  that  dedicator  did  not  own  subdivision. ...     84 
gift  is  not  presumed  where  husband  retains  mcome  from 

property  owned  in  common  with  wife — ^burden  of  proof.  176 
word  "heirs,"  in  a  will,  is  presumed  to  have  been  used  in 

technical  sense 204 

no  gift  or  advancement  is  presumed  where  wife  furnishes 

money  for  property  taken  in  husband's  name 503 

when  it  will  be  presumed  in  will  contest  case  that  oath  of 

subscribing  witnesses  was  made  at  time  of  probate. ...  611 

PRINCIPAL  AND  AGENT. 

when  agent  acting  without  authority  is  personally  liable. .     73 
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PROBATE.— See  ADMINISTRATION;  WILLS. 

PROCESS.                                                                              PA(2. 
when  parties  need  not  be  served  with  summons  on  modi- 
fication of  decree 43 

expression  "service  of  summons,  practice  and  proceed- 
ings'* includes  service  of  process 68 

QUO  WARRANTO. 

quo  warranto  is  proper  remedy  to  determine  regularity  of 

organization  of  school  district 247 

plea  of  justification  must  show  that  reasonable  notice  was 

given  of  hearing  to  change  road  district 389 

plea  of  justification  must  show  valid  title  to  office 390 

RAILROADS. 

a  railroad  company  leasing  tracks  of  another  road  is  not 
liable  for  the  lessor's  failure  to  fence  as  provided  by 
ordinance 218 

when  a  railroad  company's  failure  to  fence  tracks  is  not 
proximate  cause  of  injury  to  child 218 

when  it  is  a  question  of  fact  whether  railroad  company's 
failure  to  fence  tracks  was  proximate  cause  of  injury.. .  218 

when  an  tnterurban  company  is  not  guilty  of  willful  neg- 
ligence   288 

effect,  as  to  drainage  rights,  of  construction  of  railroad 
embankment  along  a  stream 299 

when  a  railroad  company  is  required  to  re-build  bridge  in 
levee  drainage  district 300 

drainage  district  is  not  required  to  build  a  steel  railroad 
bridge  in  place  of  wooden  one 300 

when  opinions  as  to  value  of  railroad  right  of  way  arc 
not  competent  in  a  condemnation  proceeding  by  drain- 
age district 300 

charter  of  Illinois  Central  Railroad  Company  is  a  bind- 
ing contract  with  the  State 328 

substance  of  contract  created  by  charter  of  Illinois  Cen- 
tral Railroad  Company — ^taxes *. 328 

Illinois  Central  Railroad  Company  acts  in  dual  capacity 
in  operating  charter  and  non-charter  lines 328 

franchise  tax  cannot  be  levied  upon  charter  lines  of  Illi- 
nois Central  Railroad  Company 328 

non-charter  lines  of  Illinois  Central  Railroad  Company 
are  subject  to  franchise  tax 328 

franchise  tax  under  section  105  of  Corporation  act  is  a 
valid  tax 329 
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RAILROADS. — Continued,  page. 

ordinance  limiting  speed  of  passenger  train  to  ten  miles 
per  hour  is  prima  facie  valid 552 

the  Federal  Control  act  does  not  deprive  cities  of  right  to 
regulate  speed  of  trains 552 

when  an  ordinance  as  to  guarding  of  a  railroad  crossing 
should  be  admitted  in  evidence 552 

instruction  should  not  assume  negligence  of  a  defendant 
street  railway  company  in  action  for  personal  injuries. .  590 

when  negligence  of  a  railroad  company  is  question  for 
jury — review — when  railroad  company  is  liable  for  in- 
jury to  freight  conductor  from  explosion 596 

when  employee  does  not  cease  to  be  engaged  in  interstate 
commerce — ^burden  is  on  railroad  company  to  prove  as- 
sumed risk — instruction 597 

REGISTRATION  OF  TITLE. 

examiner's  fee  cannot  be  allowed  as  costs  in  suit  to  can- 
cel trust  deeds 320 

REMEDIES.— See  ACTIONS  AND  DEFENSES. 

ROBBERY. 

when  absence  of  proof  that  any  money  was  found  on  de- 
fendant does  not  preclude  conviction  for  robbery 172 

to  constitute  robbery  the  property  must  be  taken  from  the 
person  or  the  presence  of  the  one  assaulted 282 

when  indictment  sufficiently  charges  robbery 473 

SALES. 

rule  where  void  sale  of  personal  property  to  wife  is  set 

aside — execution 380 

when  sale  of  personal  property  must  comply  with  section  9 
of  Husband  and  Wife  act — when  sale  must  comply  with 
Bulk  Sales  act 381 

SANITARY  DISTRICTS. 

action  for  damages  arising  from  operation  of  a  sanitary 
district  must  be  brought  within  five  years  from  com- 
pletion of  work yy 

when  action  for  damages  from  overflow  is  barred yy 

SCHOOLS. 

object  of  provisions  of  School  law  for  changing  bound- 
aries of  districts — when  equity  may  set  aside  decision 
changing  boundaries  of  districts 145 
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SCKOOLS.^Continued.  page. 

county  superintendent  acts  in  ministerial  capacity  in  de- 
ciding question  of  new  school  district 145 

a  community  high  school  district  may  include  territory 
which  maintains  a  high  school 247 

equity  cannot  determine  regularity  of  organization  of  a 
school  district  by  injunction  against  extension  of  tax — 
quo  warranto 247 

SPECIAL  TAXATION. 

what  findings  of  cottnty  court  are  conclusive  upon  comple- 
tion of  work 185 

motion  to  strike  objector's  petition  from  the  files  Admits 
facts  stated  therein 185 

what  objection  not  precluded  by  order  approving  certifi- 
cate of  completion  of  work 185 

SPECIFIC  PERFORMANCE. 

finding  of  master,  approved  by  chancellor,  is  as  binding 
as  a  verdict 165 

when  evidence  to  defeat  a  mining  lease  does  not  impeach 
acknowledgment — when  a  notary  may  testify  to  mistake 
in  body  of  instrument 165 

specific  performance  will  not  be  allowed  if  contract  is  en- 
tered into  through  misrepresentation 165 

when  a  purchaser  is  entitled  to  partial  performance  of 
agreement  to  convey  lot — damages 486 

when  a  description  of  property  to  be  conveyed  is  suffi- 
cient— ^general  rule  as  to  right  of  purchaser  to  demand 
part  performance 486 

when  purchaser's  failure  to  specify  objections  to  abstract 
within  required  time  is  waived 487 

when  an  alleged  oral  contract  to  execute  a  will  cannot 
be  enforced 493 

when  unattested  will  is  not  a  sufficient  memorandum  of 
oral  promise  to  devise  estate  to  complainants 493 

what  performance  is  required  to  take  contract  out  of  the 
Statute  of  Frauds 494 

probate  court  has  no  power  to  compel  a  purchaser  to  com- 
plete his  bid  in  proceeding  to  sell  real  estate 526 

what  proof  will  not  justify  specific  performance  of  oral 
contract  to  convey  land — ^what  proof  necessary  to  take 
oral  contract  out  of  Statute  of  Frauds 606 

executors  or  devisees  may  plead  Statute  of  Frauds  against 
testator's  alleged  contract  to  convey 606 
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STARE  DECISIS.  page. 

when  rule  of  stare  decisis  will  not  preclude  review  of  con- 
stitutional question — ^when  rule  of  stare  decisis  should 
not  be  adhered  to 20 

decision  overruling  former  construction  of  statute  does 
not  amount  to  law  impairing  obligation  of  contracts. ...     20 

STATUTE  OF  FRAUDS.— See  FRAUD. 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 

STATUTE  OF  USES.— See  TRUSTS. 

STATUTES.— See  CONSTITUTIONAL  LAW;   CONSTRUC- 
TION. 
decision  overruling  former  construction  of  statute  does 

not  amount  to  law  impairing  obligation  of  contracts...     20 
proviso  is  not  a  part  of  the  enactment  but  must  be  con- 
strued with  it 50 

court  cannot  read  into  statute  words  not  found  therein. . .  190 
question  involving  merely  the  construction  of  statute  does 
not  authorize  direct  appeal 325 

STREET  RAILWAYS. 

an  instruction  should  not  assume  negligence  of  defendant 
street  railway  company  in  action  for  personal  injuries. .  590 

STREETS   AND   ALLEYS.— See   MUNICIPAL   CORPORA- 
TIONS. 

TAXES.— See  SPECIAL  TAXATION. 

equity  cannot  determine  regularity  of  organization  of  a 
school  district  by  injunction  against  extension  of  tax..  247 

charter  lines  of  Illinois  Central  Railroad  Company  are  ex- 
empt from  all  taxation  except  as  specified  in  charter. . .  328 

franchise  or  privilege  tax  on  corporation  is  a  property  tax.  328 

franchise  tax  cannot  be  levied  upon  charter  lines  of  Illi- 
nois Central  Railroad  Company 328 

non-charter  lines  of  Illinois  Central  Rail-road  Company 
are  subject  to  franchise  tax 328 

franchise  tax  under  section  105  of  Corporation  act  is  a 
valid  tax 329 

cemetery  property  must  be  exclusively  used  for  that  pur- 
pose to  be  exempt  from  taxation 430 

one  claiming  tax  exemption  must  make  clear  showing  that 
his  property  is  exempt 430 
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TAXES. — Continued.  page. 

capital  stock  and  franchise  of  cemetery  corporation  arc 
subject  to  taxation 430 

legislature  cannot  exempt  property  from  taxation  except 
as  provided  in  section  3  of  article  9  of  the  constitution. .  430 

rule  1 1  of  the  tax  commission  is  proper  for  assessing  capi- 
tal stock  and  franchise  of  cemetery  corporation 430 

valuation  must  be  so  excessive  as  to  amount  to  fraud  be- 
fore the  court  will  interfere 430 

circuit  court  can  review  order  of  tax  commission  only  on 
the  record 430 

TENANTS  IN  COMMON.— See  CO-TENANTS. 

TOWNS.— See  MUNICIPAL  CORPORATIONS. 

TRADE  SECRETS. 

what  trade  secret  will  be  protected — ^what  is  not  a  trade 
secret — ^what  is  not  proof  of  a  secret  process 532 

employee  may  be  enjoined  from  disclosing  trade  secrets — 
what  complainant  must  prove  to  enjoin  use  of  alleged 
secret  process 532 

when  use  of  trade  secret  cannot  be  enjoined — when  con- 
tract of  employment  is  in  restraint  of  trade 533 

TRIAL. 

when  the  defendant  must  make  his  offers  of  proof  out  of 
hearing  of  jury 93 

when  statement  of  judge  is  improper  as  interpreting  a 
witness'  testimony 96 

what  question  by  judge  is  improper  during  examination 
of  witness  in  criminal  case 282 

when  State's  attorney  may  characterize  defendant  as  a 
"fugitive  from  justice" 282 

State's  attorney  should  not  characterize  witness  as  a  liar — 
when  State's  attorney  may  comment  on  failure  of  de- 
fendant to  testify 282 

what  remarks  of  the  State's  attorney  may  be  prejudicial 
though  stricken  out 394 

granting  of  separate  trial  rests  in  discretion  of  court — 
motion  must  allege  sufficient  grounds  and  be  supported 
by  affidavit 576 

when  counsel  for  defendants  cannot  read  to  jury  opinion 
in  former  case 577 

what  is  not  an  improper  reference  to  failure  of  defend- 
ants to  testify : 577 
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TRIAL. — Continued.  page. 

what  questions  may  be  asked  by  defendant  in  examination 
of  jurors — ^what  are  the  qualifications  of  a  juror 617 

what  is  not  proper  question  to  ask  of  prospective  juror — 
when  sustaining  objection  to  examination  of  juror  is 
not  prejudicial 617 

when  jury  may  be  allowed  to  separate 617 

TRUST  DEEDS.— See  MORTGAGES. 

TRUSTS. 

when  defendant  in  suit  for  accounting  is  estopped  to  deny 
that  property  was  held  in  trust 177 

when  trust  created  in  will  will  be  sustained  to  carry  out 
valid  provisions  although  invalid  provisions  are  included.  229 

when  subsequent  clause  in  will  for  creation  of  trust  quali- 
fies preceding  devise 230 

use  is  executed  by  statute  upon  failure  to  carry  out  ob- 
ject of  trust — ^when  trust  is  revocable 465 

resulting  trust  arises  independent  of  agreement  or  inten- 
tion of  parties 503 

a  resulting  trust  arises  where  two  or  more  parties  con- 
tribute purchase  price  of  land 503 

evidence  to  establish  a  resulting  trust  must  be  clear  and 
unequivocal 503 

no  gift  or  advancement  is  presumed  where  wife  furnishes 
money  for  property  taken  in  husband's  name 503 

UNFAIR  COMPETITION.— See  TRADE  SECRETS. 

VACATION.— See  PLATS. 

VENUE. 

change  of  venue  must  be  allowed  if  the  statute  is  com- 
plied with 93 

VERDICT. 

in  divorce  proceeding,  verdict  of  jury  involving  question 
of  custody  of  child  is  merely  advisory 439 

VILLAGES.— See  MUNICIPAL  CORPORATIONS. 

WAIVER. 

when  an  importer  waives  delay  in  shipment  of  goods. . . .  254 
when  purchaser's  failure  to  specify  objections  to  abstract 
of  title  within  required  time  is  waived 487 
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WILLS.  PAGE. 

rule  in  Shelley's  case  is  absolute  rule  of  law — ^when  rule 
in  Shelley's  case  applies 204 

the  word  **heirs"  is  presumed  to  have  been  used  in  tech- 
nical sense 204 

statement  of  rule  against  perpetuities — ^when  valid  part  of 
will  must  be  upheld 229 

when  invalid  part  renders  entire  will  void — when  viola- 
tion of  rule  against  perpetuities  will  not  render  entire 
will  void — ^trust 229 

when  subsequent  clause  for  creation  of  trust  qualifies  pre- 
ceding devise 230 

construction  of  devise  to  one  individual  and  to  the  surviv- 
ing children  of  another 26^ 

construction  of  devise  of  remainder  "after  the  death"  of 
a  Hfe  tenant 263 

a  testator  may  divide  his  property  unequally  among  his 
heirs — effect  of  the  provision  giving  a  devisee  option 
to  purchase 268 

when  a  devisee  is  entitled  to  construction  of  will  by  cross- 
bill— costs  .  . . . ; 268 

when  devise  creates  alternative  contingent  remainders...  293 

when  a  clause  in  a  will  devises  a  reversion  in  fee  to  the 
residuary  devisees 293 

there  is  no  merger  where  life  tenant  takes  life  estate  and 
reversion  by  the  same  will — conveyances 293 

equity  will  not  order  conveyances  for  purpose  of  destroy- 
ing contingent  remainders  so  as  to* vest  fee  in  minor...  415 

when  divorce  decree  prevents  testamentary  disposition  of 
custody  of  child 44<> 

when  an  alleged  oral  contract  to  execute  a  will  cannot 
be  enforced 493 

when  unattested  will  is  not  a  sufficient  memorandum  of 
oral  promise  to  devise  estate  to  complainants  suing  for 
specific  performance 493 

effect  of  devise  to  life  tenants  with  remainder  in  fee  to 
heirs  of  their  bodies S^^ 

every  will  must  be  construed  according  to  its  own  language  571 

devise  of  life  estate  may  give  power  to  convey  the  fee — 
when  will  gives  life  tenant  power  to  convey  fee 571 

executors  or  devisees  may  plead  Statute  of  Frauds  against 
testator's  alleged  contract  to  convey 606 

what  is  not  a  valid  objection  to  admission  of  certificate  of 
oath  of  subscribing  witnesses 611 

when  it  will  be  presumed  that  oath  of  the  subscribing  wit- 
nesses was  made  at  time  of  probate 611 
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WILLS. — Continued.                                                                 page. 
when  certificate  of  oath  of  subscribing  witness  is  sufficient.  6ii 
when  subscribing  witness  signs  in  the  testator  s  presence — 
when  invalid  provision  may  be  disregarded 612 

WITNESSES.— See  EVIDENCE. 

WORDS  AND  PHRASES. 

expression  "service  of  summons,  practice  and  proceed- 
ings" includes  serv^ice  of  process 68 

meaning  of  word  "thereafter,"  in  a  time  provision  of  a 
contract — ^meaning  of  word  "on,"  when  applied  to  date.   134 

word  "heirs,"  in  a  will,  is  presumed  to  have  been  used  in 
technical  sense 204 

construction  of  devise  of  remainder  "after  the  death"  of 
life  tenant 263 

definition  of  word  "casual" 377 

WORKMEN'S  COMPENSATION. 

a  stenographic  report  or  statement  of  facts  must  be  filed 
within  time  required  by  statute 50 

effect  of  proviso  to  paragraph  (b)  of  section  19  of  Com- 
pensation act,  relating  to  review  of  arbitrator's  decision.    50 

review  of  arbitrator's  decision  is  neither  a  review  of  the 
record  nor  a  trial  de  novo 50 

circuit  court  may  order  award  paid  to  administrator — In- 
dustrial Commission  must  make  finding  of  dependency. .   142 

when  employer  should  be  allowed  credit  for  compensation 
paid — when  an  awafd  for  permanent  partial  incapacity 
must  be  set  aside 153 

superior  court  of  Cook  county  has  jurisdiction  to  review 
compensation  proceeding 159 

general  rule  as  to  liability  for  an  injury  during  the  lunch 
hour — ^when  injury  to  employee  while  going  after  lunch 
does  not  arise  out  of  employment 161 

compulsory  provision  as  to  hazardous  occupations  is  based 
upon  police  power 189 

section  3  of  the  act  of  1917  includes  all  employers  in  haz- 
ardous occupations,  regardless  of  particular  work  of  an 
employee  when  injured 189 

theory  and  purpose  of  compensation  acts — provision  of  the 
Compensation  act  is  not  invalid  because  it  includes  em- 
ployees not  exposed  to  particular  hazard 189 

definition  of  word  "casual" — when  employment  is  casual — 
when  workman  is  casually  employed  to  unload  lumber. .  377 

when  petition  for  writ  of  error  is  properly  filed  at  second 
term  of  Supreme  Court  following  rendition  of  judgment.  517 
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WORKMEN'S  COMPENSATION.— Con/tnued.  pace. 

whether  employee  is  totally  and  permanently  incapacitated 
is  a  question  of  fact 517 

fact  that  employee  has  worked  after  being  injured  is  not 
conclusive  on  question  of  permanent  total  disability 517 

previous  payments  should  not  be  deducted  from  amount 
taken  as  a  basis  for  estimating  pension  for  permanent 
total  incapacity 518 

Compensation  act  applies  only  to  injury  resulting  in  in- 
capacity or  disfigurement 587 

when  provision  for  making  a  claim  within  eighteen  months 
after  returning  to  work  does  not  apply 587 
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